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Noble,  Administrator,  v.   Indianapolis  Trac- 
tion AND  Terminal  Company. 

[No.  6,808.    Filed  May  10,  1910.] 

1.  Appeal. — Motions  to  Dismiss. — ^Where  appellee's  motion  to  dis- 
miss the  appeal  Is  overruled,  its  subsequent  motion  to  dismiss  for 
the  same  reasons,  will  be  overruled,    p.  2. 

2.  Railroads. —  Street. —  Collision  with  Teamster, —  Negligence. — 
Where  the  jury  was  properly  instructed  and  the  answers  to  the 
interrogatories  showed  that  the  company  was  not  negligent,  and 
that  the  plaintiff's  decedent  was  negligent  in  going  upon  the  track, 
and  that  by  the  use  of  ordinary  care  he  could  have  avoided  in- 
jury, a  general  verdict  for  the  defendant  will  not  be  disturbed, 
p.  2. 

Prom  Boone  Circuit  Court ;  Samuel  R,  Artman,  Judge. 

Action  by  Benjamin  P.  Noble,  as  administrator  of  the 
estate  of  Charles  Cattell,  deceased,  against  the  Indianapo- 
lis Traction  and  Terminal  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed,  (For  opinion  on 
motion  to  dismiss,  see  43  Ind.  App.  430.) 

M.  M,  Bachelder,  for  appellant. 

F.  Winter  and  W,  H,  Latta,  for  appellee. 
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Watson,  J. — Appellee  for  the  second  time,  upon  the 
same  grounds,  has  filed  its  motion  herein  to  dismiss  this 
appeal.    Said  motion  is  overruled. 

1.  This  action  was  commenced  in  the  Marion  Superior 
Court  by  appellant  against  appellee,   alleging  that 

appellant's  decedent  came  to  his  death  through  the  negli- 
gence and  carelessness  of  appellee  in  operating  its  car  on 
and  over  Alabama  street,  a  public  street  in  the  city  of  In- 
dianapolis, as  said  decedent  was  attempting  to  drive  across 
the  tracks  of  appellee  on  said  street  with  his  horse  and 
wagon. 

The  cause  was  venued  to  the  Boone  Circuit  Court,  in 
which  court  it  was  put  at  issue  by  general  denial.  There 
was  a  trial  by  jury,  and  a  verdict  returned  for  defendant, 
together  with  interrogatories.  Over  a  motion  for  a  new 
trial,  judgment  was  rendered  upon  the  verdict,  from  which 
judgment  an  appeal  was  taken  to  this  court. 

The  error  a.ssigned  is  the  overruling  of  the  motion  for  a 

new  trial.     The  reasons  assigned  in  the  motion  for  a  new 

trial  are:    -(1)   The  verdict  is  not  sustained  by  suf- 

2.  ficient  evidence;    (2)  the  verdict  is  contrary  to  law; 
(3)  the  giving  by  the  court  of  instructions  one  to 

thirtv-one  inclusive. 

The  jurj'-  returned,  together  with  other  interrogatories, 
the  following:  *'Q.  Was  it  dangerous  for  decedent  to  drive 
his  horse  upon  said  track  in  front  of  said  car  in  the  man- 
ner and  at  the  time  he  attempted  to  do  so?  A.  Yes.  Q. 
Could  decedent,  by  the  exercise  of  ordinarj^  and  reasonable 
care  under  the  circumstances,  have  avoided  the  collision 
with  said  car  and  injury  to  himself?  A.  Yes.  Q.  Would 
a  reasonably  careful  and  prudent  man,  under  all  of  the  cir- 
cumstances, have  attempted  to  cross  the  track  ahead  of  said 
car  in  the  manner  and  at  the  time  that  decedent  made  the 
attempt?  A.  No.  Q.  Would  a  reasonably  prudent  man, 
in  the  position  of  said  motorraan,  under  the  circumstances, 
have  anticipated  that  decedent  would  attempt  to  cross  the 
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track  in  front  of  said  car?  A.  No.  Q.  Could  decedent, 
by  the  exercise  of  ordinary  care,  under  all  the  circumstances, 
have  known  of  the  proximity  and  movements  of  said  car  in 
time  to  avoid  the  collision  therewith  and  the  injury  com- 
plained of  in  the  complaint?  A.  Yes.  Q.  Would  a  rea- 
sonably careful  and  prudent  man,  in  the  position  of  dece- 
dent, have  seen  and  observed  the  movements  and  proximity 
of  said  car,  and  have  avoided  collision  therewith  and  the  in- 
jury complained  of  in  plaintiff's  complaint?     A.     Yes." 

The  answers  to  the  interrogatories  are  not  in  conflict  with 
the  general  verdict,  but,  on  the  contrary,  are  in  aid  of  and 
support  .it.  The  reading  of  the  instructions  show  that  the 
jury  were  correctly  instructed  as  to  the  law  upon  the  issues 
joined. 

No  error  having  intervened  in  the  court's  overruling  the 
motion  for  a  new  trial,  the  judgment  is  affirmed. 


Pittsburg-Columbia  Oil  and  Gas  Company  v. 

Broyles. 

[No.  6,793.    Filed  May  10,  1910.] 

1.  Contracts. — Gas  and  Oil. — Royaltie.^. — Complaint. — Spcciffcness. 
— A  complaint  alleging  that  defendant  drilled  wells  upon  plaln- 
tllTs  land,  that  on  December  1,  1902,  it  had  "completed  six  wells 
which  produced  gas,  and  ever  since  have  so  continued,  and  from 
which  gas  has  been  and  is  being  transported  and  used  off  the 
premises  and  marketed,"  shows  that  such  gas  was  transported  off 
the  premises;  and  if  defendant  desired  greater  accuracy  as  to  the 
time  during  which  gas  was  transported,  a  motion  to  make  more 
specific  was  the  remedy,    p.  5. 

2.  Contracts. — Peculiarities. — Gas  and  Oil. — Intention.-^ns  and 
oil  contracts  belong  to  a  class  of  their  own,  the  landowner's  con- 
sideration usually  being  the  prospective  rents,  or  royalties,  and 
the  operator's  being  the  exclusion  of  others  from  the  territory 
being  developed,    p.  6. 

3.  Contracts. — Gas  and  OH. — Fraudulent  Refusal  to  Transport. — 
Complaint. — Defenses. — A  complaint  alleging  that  defendant  fraud- 
ulently closed  the  gas  wells  on  plaintiff's  farm  for  the  sole  pur- 
pose of  cheating  and  defrauding  the  plaintiff  out  of  his  royalties, 
the  contract  providing  for  certain  royalties  in  case  gas  was  trans- 
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ported  off  the  premises  and  sold,  is  sufficient,  a  failure  of  market, 
or  au  unprofitable  market,  constituting  defenses,    p.  7. 

4.  Contracts. — Gas  and  OH. — Transporting. — Complaint. — ^A  com- 
plaint alleging  that  the  plaintiff  has  been  the  owner  of  the  prem- 
ises since  August  31,  1901,  that  four  wells  were  drilled  upon  such 
land  and  connected  with  pipe-lines  "through  which  gas  was  then 
and  ever  since  has  been  transported  from  said  wells  and  prem- 
ises," that  on  February  28,  190i,  there  became  due  a  semiannual 
rental  and  that  such  rentals  continually  fell  due  until  August  31, 
1905,  when  the  last  one  matured,  shows  that  the  plaintiff  .was  the 
owner  when  the  gas  was  transported,  and  that  gas  was  trans- 
ported from  the  wells  for  two  years,    p.  8. 

5.  Pli-ading. — Motion  in  Arrest  of  Judgment. — ^Where  the  com- 
plaint is  sufficient,  a  motion  In  arrest  of  Judgment  should  be  over- 
ruled,   p.  9. 

0.  l"^iAL. — Special  Findings. — Conclusions  of  Law. — Presumptions. 
— Where  error  is  alleged  In  the  conclusions  of  law,  the  presump- 
tion is  that  the  special  findings  are  correct    p.  10. 

7.  Contracts. —  Gas  and  Oil. —  Complaint, —  Paragraphs. —  Judg- 
ment.— Special  findings. — Where  a  complaint  on  a  gas  and  oil 
contract  consisted  of  three  paragraphs,  and  the  special  findings 
show  that  the  judgment  rested  on  the  first  and  third  paragraphs, 
rulings,  or  the  failure  of  proof,  as  to  the  second,  are  harmless, 
p.  10. 

8.  Contracts. — 0*7  and  Gas. — Royalties. — ^A  gas  and  oil  contract 
giving  to  the  owner  one-sixth  of  the  oil,  and  a  certain  sum  for 
each  gas  well  the  product  of  which  is  marketed,  is  not  fulfilled  by 
the  giving  of  the  oil,  where  gas  also  is  produced  and  marketed, 
p.  11 

From  Blackford  Circuit  Court;  Charles  E.  Sturgis, 
Judge. 

Action  by  William  H.  Broyles  against  the  Pittsburg- 
Columbia  Oil  and  Gas  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

L.  B.  Simmons,  for  appellant. 

Orr  &  Orr  and  Pierce  &  Bonhajn,  for  appellee. 

Myers,  C.  J. — Appellee  brought  this  action  against  ap- 
pellant to  recover  a  certain  sum  of  money  alleged  to  be  due 
on  account  of  certain  gas  wells  drilled  on  his  land. 

The  complaint  was  in  three  paragraphs,  and  a  demurrer 
to  each  paragraph  was  overruled.    Answer,  in  denial.    Trial 
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by  the  court.  A  special  finding  of  facts  was  made  and  con- 
clusions of  law  stated  thereon,  followed  by  a  judgment  in 
lavor  of  appellee  for  $1,000.  It  is  first  insisted  that  neither 
paragraph  of  the  complaint  stated  facts  sufficient  to  with- 
stand a  demurrer. 

The  objection  to  the  first  paragraph  is,  that  it  does  not 
allege  that  gas  v/as  transported  off  the  premises  for  any 

part  of  the  period  for  which  rental  is  claimed  in  said 
1.    paragraph.    The  first  and  second  paragraphs  of  the 

complaint  are  based  upon  that  part  of  a  contract  be- 
tween appellant  and  appellee,  of  date  June  16,  1900,  which 
reads  as  follows : 

**  Should  gas  be  found  in  any  well  on  said  premises,  sec- 
ond party  [appellant]  agrees  to  pay  first  party  $100 
yearly,  payable  on  demand,  for  each  and  every  well 
from  which  gas  is  transported  or  used  off  said  premises, 
so  long  as  the  gas  is  so  transported. 


yy 


In  the  first  paragraph  it  is  shown  that  appellant,  or  its 
assignors,  entered  upon  appellee's  land  and  drilled  wells, 
laid  pipe-lines  in  and  over  his  premises,  and  on  December 
1,  1902,  '*had  completed  six  wells  which  produced  gas,  and 
ever  since  have  so  continued,  and  from  which  gas  has  been 
and  is  being  transported  and  used  off  the  premises  and 
marketed." 

The  yearly  payment  of  $100  for  each  well  we  may  desig- 
nate as  royalty,  and  it  does  not  appear  that  any  claim 
therefor  was  made  for  any  well  prior  to  the  year  1902.  It 
is  argued  by  appellant  that  the  allegation  found  in  the  com- 
plaint and  herein  quoted  is  not  the  direct  statement  of  a 
fact,  but  is  the  conclusion  of  the  pleader.  We  cannot  so 
regard  it.  If  appellant  was  in  doubt  as  to  the  length  of 
time  or  the  number  of  years  for  which  appellee  was  claim- 
ing a  yearly  royalty,  his  remedy  was  by  a  motion  to  make 
the  complaint  more  specific.  The  first  paragraph  was  not 
subject  to  appellant's  criticism. 

The  second  paragraph  alleged  **that  plaintiff  executed 
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said  instrument  without  monev  or  other  consideration,  save 
and  except  that  named  therein,  and  relied  upon  the  royalty 
for  gas  and  oil  and  the  gas  well  rentals  therein  provided 
and  stipulated  to  be  paid.  And  he  avers  that  defendant 
was  bound  and  obligated  to  transport  and  use,  and  to  cause 
to  be  transported  and  used,  the  gas  in  said  wells,  and  each 
of  them,  and  so  has  been  at  all  times  since  December  1,  1902, 
but  plaintiff  avers  that  defendant  on  or  about  said  date, 
wrongfully,  fraudulently  and  w^ith  the  fraudulent  and 
wrongful  intent  to  evade  and  avoid  payment  of  said  well 
rentals,  ceased  to  take  and  transport  the  gas  from  said 
wells  and  shut  them  down  in  such  manner  as  to  prevent 
the  outflow  of  gas  therefrom,  and  disconnected  them  from 
the  pipe-lines,  and  has  ever  since  failed  and  refused  to  take 
and  transport  gas  therefrom,  thereby  intending  to  evade 
liability  to  plaintiff  for  gas  transported,  and  to  cheat  and 
defraud  plaintiff  out  of  said  well  rentals,  and  defendant 
has  failed  and  refused  and  refuses  to  pay  plaintiff  the  well 
rentals  which  have  accrued  from  December  1,  1902,  and  the 
same  are  due  and  unpaid,  as  if  the  gas  had  been  trans- 
ported, and  delay  in  payment  has  been  unreasonable." 

It  is  first  insi^.ted  that  the  demurrer  to  this  paragraph 
should  have  been  sustained,  for  the  reason  '*that  appellant 
was  under  no  legal  obligation  to  find  a  market  for  and 
market  the  gas  from  said  wells  off  the  premises." 

It  appears  from  the  paragraph  in  question  that  the  com- 
pany was  to  pay  yearly  $100  for  each  well  from  which  gas 
**is  transported  or  used  off  said  premises,"  and  for 

2.  the  time  so  transported.  Gas  and  oil  contracts  be- 
long to  **a  class  of  their  own."  Ohio  Oil  Co,  v.  Deta- 
more    (1905),   165  Ind.  243.     The  real  consideration  and 

■ 

inducement  moving  the  contracting  parties  to  such  con- 
tracts has  been  held  to  be,  on  the  part  of  the  landowner, 
prospective  rents  and  royalties,  and  on  the  part  of  the  gas 
company  **the  right  to  exclude  others  from  the  premises, 
and  the  anticipated  profits  in  vending  the  products  of  the 
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wells  it  should  drill.''  Consumers  Gas  Trust  Co,  v.  Littler 
(1904),  162  Ind.  320;  Puritan  Oil  Co.  v.  Myers  (1907),  39 
Ind.  App.  695;  DUl  v.  Fraze  (1907),  169  Ind.  53. 

From  appellee's  statement  of  facts  it  appears  that  gas 
was  found  in  the  six  wells  drilled  by  appellant  or  its  as- 
signors on  appellee's  certain  tract  of  land,  and  that 
3.  appellant,  for  the  sole  purpose  of  cheating  and  de- 
frauding appellee  out  of  the  royalty  justly  due  to 
him,  refused  to  transport  the  gas,  and  closed  the  wells  in 
such  manner  as  to  prevent  the  flow  of  gas  therefrom.  True, 
there  is  no  showing  that  appellant  had  a  market  for  the 
gas  thus  developed,  yet  it  appears  sufficiently  that  the  only 
reason  for  closing  down  the  wells  was  to  evade  the  payment 
of  royalties.  This  was  an  affirmative  fact  tendered  by  ap- 
pellee and  essential  to  a  recover^'  under  this  paragraph.  The 
contention  of  appellant,  that  it  had  no  market  for  the  gas, 
was  a  defense  it  had  a  right  to  make.  It  was  agreed  that 
the  stipulated  '* rentals"  should  be  paid  while  the  gas  was 
transported  or  used  off  the  premises.  If  the  gas  was  used 
on  the  premises,  there  was  no  provision  made  for  the  pay- 
ment of  any  royalty  or  ** rentals."  It  could  not  be  seriously 
contended  that  appellant  was  compelled,  under  said  con- 
tract, to  transport  the  gas  and  use  it  off  of  the  premises, 
unless  it  could  do  so  at  a  profit.  Under  the  contract  held 
by  appellant,  appellee  had  granted  unto  it  *'all  the  oil  and 
gas  in  and  under"  the  real  estate  where  said  wells  were 
drilled.  It  was  shown  that  the  wells  were  then,  and  ever 
since  their  completion  had  been,  producing  great  quanti- 
ties of  gas,  which  appellant  refused  to  transport  off  the 
premises,  for  the  sole  purpose  wrongfully  of  evading  the 
payment  of  royalty.  While  the  letter  of  the  instrument 
sued  on  required  app|pllant  to  pay  royalty  only  for  the  time 
gas  was  transported  or  used  off  the  premises,  yet  its  word- 
ing must  be  construed  in  the  light  of  the  circumstances  of 
the  parties  at  the  time  the  agreement  was  entered  into,  and 
the  scope  and  purpose  to  be  attained  thereby.    It  will  not 
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do  to  say  that  one  of  the  parties  might  arbitrarily  render 
the  contract  ineffective  by  refusing  to  do  that  which  the 
plain  spirit,  if  not  the  letter,  of  the  contract  required  of 
him.  Courts  will  look  **  critically  into  such  instruments  for 
the  real  intention  of  the  parties,  because  it  so  frequently 
happens  that  they  cannot,  on  account  of  incongruous  pro- 
visions, be  enforced  according  to  the  strict  letter  of  the  con- 
tract.''   Ohio  Oil  Co,  V.  Detamore,  supra. 

The  third  paragraph  was  founded  upon  a  gas  and  oil 
contract  held  by  appellant,  whereby  it  was  granted  all  the 

oil  and  gas  in  and  under  a  certain  described  tract  of 
4.    real  estate,  with  the  exclusive  right  to  enter  thereon 

for  the  purpose  of  operating  and  drilling  for  oil 
and  gas,  building  and  laying  pipe-lines  for  the  transporta- 
tion of  oil  and  gas,  which  contract  was  to  continue  for  ten 
years,  *'and  as  much  longer  as  oil  or  gas  is  found  in  pay- 
ing quantities. ' '  That  part  of  the  contract  relied  on  by  ap- 
pellee reads  as  follows:  **(!)  Second  party  agrees  to  pay 
first  party  a  yearly  rental,  payable  semiannually,  of  $300 
for  said  premises  so  long  as  gas  is  transported  therefrom. '  * 
In  this  paragraph  it  is  alleged  that  appellee,  since  August 
31,  1901,  the  date  of  the  contract,  has  been  and  is  now  the 
owner  of  the  land  described  in  the  contract;  that  prior  to 
February,  1904,  by  yirtue  of  said  contract,  four  wells  were 
drilled  and  connected  by  pipe-lines  on  said  land  **with  main 
transportation  pipe-lines  through  which  gas  was  then  and 
ever  since  has  been  transported  from  said  wells  and  prem- 
ises.'' It  is  then  alleged  that  on  February  28,  1904,  there 
became  due  to  appellee  on  account  of  said  contract  the  sum 
of  $150,  and  that  $150  became  due  each  six  months  there- 
after, the  last  instalment  on  August  31,  1905;  that  appel- 
lant has  failed,  neglected  and  refused  to  pay  said  several 
sums.  It  is  insisted  that  this  paragraph  does  not  allege 
that  gas  was  transported  off  the  premises  during  the  period 
of  two  years  for  which  semiannual  payments  are  de- 
manded.   This  objection  cannot  be  sustained. 
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Appellant  further  insists  that  there  is  not  a  sufficient 
showing  that  appellee  was  the  owner  or  entitled  to  the  pos- 
session of  the  land  described  in  the  contract  during  the  two 
years  for  which  he  is  demanding  the  payments  stipulated  for 
in  the  contract.    This  objection  is  without  merit. 

Appellant's  motion  in  arrest  of  judgment,  because  of  an 
insufficient  complaint,  was  overruled.     No  error  in- 

5.  tervened  by  this  ruling.  City  of  La  Fayette  v.  West 
(1909),  43  Ind.  App.  325. 

It  is  assigned  that  the  court  erred  in  its  conclu- 
sions of  law.  Prom  the  facts  found,  it  appears  that  appellee 
was  on  June  16,  1900,  and  ever  since  that  time  has  been, 
the  owner  of  the  real  estate  described  in  each  of  the  two 
contracts  to  which  we  have  referred.  After  the  execution 
of  the  contract  of  August  31,  1901,  of  which  appellant  be- 
came the  owner  on  October  14,^1903,  four  producing  gas 
wells  were  completed  on  the  real  estate  described  in  that 
contract,  and  continuously  from  October  14,  1903,  to  De- 
cember 31,  1904,  appellant  transported  gas  from  said  welk 
off  said  premises.  In  the  month  of  December,  1904,  ap- 
pellant wholly  abandoned  each  of  said  wells  and  removed 
therefrom  all  the  drivepipe,  casing  and  tubing  therein,  and 
on  March  18,  1905,  released  said  contract  of  record,  in  the 
recorder's  office  of  Delaware  coimty;  that  appellant  paid 
all  ** rental"  as  provided  in  said  contract,  except  that  due 
from  July  1,  1904,  to  January  1,  1905,  which  was  unpaid 
and  with  interest  amounted  to  $172.  After  the  execution 
of  the  gas  and  oil  contract,  of  June  16,  1900,  of  which,  by 
virtue  of  various  assignments  on  October  14,  1903,  appel- 
lant became  the  owner,  six  wells  were  completed  on  the  land 
covered  by  that  contract,  all  of  which,  except  well  No.  4, 
produced  both  oil  and  gas.  Well  No.  4  produced  neither 
oil  nor  gas.  Appellant  at  the  time  it  became  the  owner  of 
this  contract  owned  pipe-Hues  and  was  engaged  in  piping 
and  furnishing  gas  to  consumers  in  Delaware  and  Madison 
counties,  Indiana.    It  thereupon  connected  the  wells  drilled 
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on  the  land  under  this  contract  with  said  pipe-lines  which 
ran  across  appellee's  land,  through  which  gas  flowed  from 
said  wells  until  they  were  disconnected  from  said  lines; 
that  is  to  say,  well  No.  1  from  October  14,  1903,  to  Feb- 
ruary, 1904,  well  No.  2  from  October  14,  1903,  to  April  21, 
1905,  well  No.  3  from  October  14,  1903,  to  December  — , 
1904,  wells  No.  5  and  No.  6,  from  October  14,  1903,  to  May 
9,  1906.  Said  wells  No.  2,  No.  3,  No.  5  and  No.  6,  from  Oc- 
tober 14,  1903,  produced  both  oil  and  gas,- and  were  operated 
continuously  for  both  producte  until,  as  before  stated,  they 
were  disconnected  from  appellant's  gas  mains.  During  all 
the  time  said  wells  were  so  operated  appellee  received  his 
share  of  the  oil  from  each  of  said  wells,  but  from  the  time 
appellant  became  the  owner  of  said  last-mentioned  contract 
no  payment  for  royalty  or  ** rental"  for  the  use  of  gas  from 
said  wells  or  either  of  theiu  was  ever  made  to  appellee  or  to 
any  other  person  for  him,  although  the  same  was  demanded 
by  appellee  before  the  commencement  of  this  action,  and 
$828  is  found  to  be  due. 

Upon  the  findings,  of  which  we  have  given  the  substance, 
the  court  concluded  the  law  to  be  with  appellee,  and  that  he 
was  entitled  to  judgment  against  the  appellant  for  $1,000. 

Considering  appellant's  attack  on  the  conclusions  of  law, 

we  may  assume  that  the  facts  were  fully  and  correctly 

found.     Ray  v.  Baker   (1905),  165  Ind.  74.     And 

6.  while  the  special  findings  do  not  warrant  a  conclu- 
sion of  law  or  a  judgment  against  appellant,  on  the 

second  paragraph  it  is  clear  that  the  judgment  rests  on  the 

other  two  paragraphs,  and  as  the  findings  recite  all  the 

facts  necessar>^  to  be  established  by  appellee  to  sus- 

7.  tain  all  of  the  essential  allegations  of  the  first  and 
third  paragraphs  of  his  complaint,  and  as  we  have 

held  each  of  these  paragraphs  sufficient  to  withstand  a  de- 
murrer for  want  of  facts,  the  court  did  not  err  in  its  con- 
clusions of  law. 

Appellant  also  contends  that  inasmuch  as  the  special  find- 
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ings  show  that  each  of  the  wells  put  down  under  one  of  the 
contracts  produced  oil  as  well  as  gas,  and  that  the 
8.     royalty  for  the  oil  has  been  fully  paid,  there  could 
be  no  charge  against  appellant  for  the  gas,  although 
it  may  have  been  transported  off  of  appellee's  land.  Among 
the  conditions  upon  which  appellant  held  its  right  to  ope- 
rate the  wells  on  appellee's  land,  was  that  it  should  deliver 
to  appellee  one-sixth  *'of  all  the  oil  produced  and  saved 
from  the  premises,"  as  well  as  $100  yearly  for  each  and 
every  well  from  which  gas  was  transported  or  used  off  of 
the  land  described  in  the  contract.     There  is  no  provision 
in  the  contract  whereby  the  operator  might  pay  for  one  of 
the  products  thus  produced,  and  thereby  be  relieved  from 
the  payment  of  the  royalty  required  by  the  contract  to  be 
paid  for  the  other  product.    There  is  no  ambiguity  in  the 
contract  on  this  subject.     Therefore,   under  the   facts  in 
this  case,  the  payment  by  appellant  of  the  oil  royalty  did 
not  relieve  it  from  its  obligation  to  pay  the  gas  royalty. 
Judgment  affirmed. 


Dieckman,  Administratrix,   v.  Louisville  and 
Southern  Indiana  Traction  Company. 

[No.  6.799.    Filed  November  23.  1900.    Relaearinsr  denied  Marcli  11, 

1910.    Transfer  denied  May  11,  1910.] 

1-  Negligence. —  When  Question  for  Jury. —  When  Question  for 
Court. — Wliere  the  facts  are  admitted  and  but  one  inference  can 
reasonably  be  drawn  tiierefrom,  the  question  of  negligence  is  for 
the  court,  otherwise,  for  the  jury.    p.  15. 

2.  Railroads. — Street. — Interurhan, — Signals. — The  running  of  an 
interarban  car  on  an  east-bound  track,  at  the  rate  of  twenty-five 
miles  an  hour,  without  giving  any  signal  at  a  highway  crossing, 
may  constitute  negligence,  where  many  heavily-laden  street  rail- 
road cars  are  passing  at  rapid  intervals  on  the  west-bound  track, 
and  where  plaintiff's  decedent  attempted  to  cross  the  tracks  at 
such  highway,  such  street-cars  necessarily  obstructing  to  a  large 
extent  his  view  of  the  east-bound  track,    p.  15. 

3.  Railroads. —  Interurhan, —  Highway  Crossings. —  Contributory 
yegligence. — ^A  pedestrian  who  In  returning  from  a  ball  park  at- 
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tempted  to  cross  the  defendant  Interurban  railroad  company's 
west-bound  track  between  two  cars  situated  In  a  long  line  of  mov- 
ing cars,  and  who  was  caught  by  a  rapidly-moving  interurban  car 
on  the  east-bound  track,  is  not  guilty  of  contributory  negligence 
as  a  matter  of  law,  the  cars  on  the  west-bound  track  necessarily 
obstructing  the  vision  of  the  other  track,    p.  15. 

4.  Railroads. —  Travelers. —  Sudden  Perils. —  Contributory  Negli- 
gence.— A  pedestrian  who  In  attempting  to  pass  over  a  highway 
between  moving  cars  on  one  track,  was  suddenly  confronted  with 
one  on  the  other  track,  thus  placing  him  In  a  position  of  sudden 
I)eril,  is  not  chargeable  with  contributory  negligence  in  failing  to 
avoid  the  peril  which,  on  mature  reflection,  he  might  have 
avoided,    p.  17. 

5.  Appeai* — Wrongful  Direction  of  Verdict, —  Insufficient  Com- 
plaint.— Where  a  verdict  was  wrongfully  directed  for  the  de- 
fendant, a  reversal  will  be  ordered  regardless  of  the  sufliclency  of 
the  complaint,  unless  it  could  not  be  amended  so  as  to  state  a 
cause  of  action,    p.  18. 

6.  Railboads. —  Negligence, —  Complaint. —  Allegations. —  Descrip- 
tions.— ^A  complaint  alleging  that  defendant  interurban  railroad 
company  "negligently  *  ♦  ♦  caused  ♦  ♦  ♦  an  Interurban  car 
♦  ♦  ♦  to  be  run  against  and  upon"  plaintlfTs  decedent,  thereby 
killing  him,  states  a  cause  of  action,  a  description  of  the  sur- 
roundings being  unnecessary,  and  uncontrolling,  If  alleged,    p.  19. 

7.  'Seqiaqejxce.— 'Complaint, — Proof. — It  is  sufficient  to  prove  the 
substance  of  a  charge  of  negligence,    p.  20. 

8.  Negugence. —  Contributory. —  Complaint. —  The  complaint  in  a 
negligence  case  need  not  negative  contributory  negligence,    p.  21. 

From  Clark  Circuit  Court;  H.  C.  Montgomery,  Judge. 

Action  by  Ella  Dieckman,  as  administratrix  of  the  estate 
of  George  W.  Dieckman,  deceased,  against  the  Louisville 
and  Southern  Indiana  Traction  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Reversed. 

Evan  B.  Stotsenburg,  John  H.  Weathers  and  Alexander 
Bowling,  for  appellant. 

Oeorge  H.  Voigt  and  Charles  D.  Kelso,  for  appellee. 

Bis^B,  J. — Appellant's  decedent  was  killed  in  a  collision 
with  one  of  appellee's  traction  cars,  while  undertaking  to 
cross  appellee's  track.  This  action  was  brought  by  appel- 
lant to  recover  damages  for  the  death  of  her  decedent,  which 
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is  alleged  to  have  been  occasioned  by  the  negligence  of  ap- 
pellee. 

The  case  was  put  at  issue,  a  jury  trial  had,  and  at  the 
conclusion  of  the  evidence  the  court,  upon  appellee's  mo- 
tion, gave  to  the  jury  a  peremptory  instruction  to  return 
a  verdict  in  favor  of  appellee.  The  giving  of  this  instruc- 
tion presents  the  only  question  to  be  determined  by  this 
court. 

Appellee  maintains  an  amusement  park  in  the  suburbs  of 
the  city  of  New  Albany,  for  the  purpose  of  enhancing  the 
profits  of  its  business.  Appellee's  tracks  extend  from  said 
city,  through  this  park,  and  on  east  to  the  city  of  Jeffer- 
sonville.  From  the  city  of  New  Albany  and  through  the 
park  the  road  runs  east  and  west  and  is  double  tracked, 
the  north  track  being  used  for  its  cars  going  west,  and  the 
south  track  for  those  east  bound. 

The  cars  used  for  the  accommodation  of  appellee's  patrons 
who  visit  the  park  are  ordinary  city  cars.  Besides  these, 
appellee  runs  large  interurban  cars  over  its  road,  for  the 
accommodation  of  passengers  traveling  between  cities  and 
towns  on  its  line. 

On  the  occasion  of  the  accident,  by  which  appellant's  de- 
cedent lost  his  life,  a  game  of  baseball  had  attracted  a  large 
crowd  to  appellee's  park,  and  it  had,  for  the  accommoda- 
tion of  the  crowd  in  returning  to  the  city  when  the  game 
was  over,  a  large  number  of  summer  street-cars  in  waiting 
at  the  park.  At  the  close  of  the  game  the  crowd  left  the 
grounds,  some  of  them  taking  the  cars,  and  a  great  number 
of  them  walking  down  the  track  toward  the  city.  The  cars, 
as  they  were  loaded,  were  dispatched  toward  the  city  in 
rapid  succession. 

The  evidence  in  the  case  would  have  justified  the  jury 
in  finding  that  the  decedent,  after  the  ball  game,  left  the 
ball  grounds,  with  the  crowd,  and  walked  west  along  the 
north  side  of  appellee's  track,  until  he  reached  a  highway 
crossing;   that  when  he  arrived  at  the  crossing,  one  of  ap- 
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pellee's  cars  approached  from  the  park,  loaded  with  pas- 
sengers, who  not  only  occupied  all  the  seats,  but  also  stood  on 
the  running-board;  that  decedent  waited  until  this  car 
passed,  and  then  stepped  on  the  north  track;  that  before 
doing  so  he  looked  west  for  the  approach  of  a  car  from  that 
direction;  that  he  also  looked  west  when  about  the  middle 
of  the  north  track ;  that  at  the  time  decedent  started  across 
tho- track  a  heavy  interurban  car  was  approaching  the  cross- 
ing from  the  west,  at  the  rate  of  from  twenty  to  twenty-five 
miles  an  hour,  which  car  the  decedent  was  unable  to  see 
at  the  time  on  account  of  the  passing  of  west-bound  cars  on 
the  north  track;  that  no  signals  were  given  by  the  inter- 
urban car  of  its  approach  to  said  crossing,  and  decedent  was 
not  aware  of  its  approach  until  he  was  in  the  act  of  step- 
ping on  the  south  track;  that  he  could  not  have  seen  the 
car  until  after  he  crossed  the  north  track ;  that  there  was  a 
space  of  six  feet  and  ten  inches  between  the  two  tracks, 
and  the  space  between  the  interurban  car  going  east,  and 
the  city  car,  loaded  as  it  was,  going  west,  was  from  eighteen 
to  twenty- four  inches ;  that  at  the  time  the  decedent  crossed 
the  north  track  a  car  coming  from  the  park  toward  the  city 
was  but  a  few  feet  away;  that  a  large  number  of  city  cars 
were  going  from  the  park  at  a  distance  of  twelve  or  fifteen 
feet  apart;  that  decedent  had  time  to  cross  the  track  be- 
tween the  cars  on  that  track  in  safety,  but  when  he  crossed 
the  north  track,  and  arrived  at  a  point  where  he  could  have 
seen,  had  he  looked,  the  approach  of  the  interurban  car 
from  the  west,  it  would  have  been  perilous  for  him  either 
to  stand  still  or  to  attempt  to  recross  the  north  track  in 
front  of  the  car  coming  from  the  park;  that  just  as  he 
stepped  on  the  south  track,  some  one  behind  him  called  to 
him  to  **look  out;"  that  he  glanced  east  toward  the  car 
coming  from  the  park,  and  then  west,  attempted  to  step 
back,  slipped  and  fell,  was  run  over  by  the  interurban  car 
and  instantly  killed. 

The  instruction  complained  of  is  sought  to  be  justified 
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on  the  ground  that  the  evidence  fails  to  show  that  appellee 
was  guilty  of  negligence,  and  that  it  affirmatively  shows  the 
decedent  to  have  been  guilty  of  contributory  negligence  in 
attempting  to  cross  appellee's  tracks  without  looking  for  the 
approach  of  a  car  from  the  west. 

The    question   of  negligence   of   either    appellee   or   ap- 
pellant's intestate  is  primarily  for  the  jury.     It  becomes 
a  question  of  law  for  the  court  only  when  there  is 

1.  no  dispute  in  the  evidence,  and  but  one  inference 
can  reasonably  be  drawn  therefrom.     In  this  case, 

the  jury  might  well  have  determined  that  the  appellee  was 
guilty  of  negligence  in  running  its  cars  at  a  speed 

2.  of  from  twenty  to  twenty-five  miles  an  hour  while 
passing  its  cars  and  while  the   crowd   was  coming 

from  the  park.  There  was  evidence  also  justifying  a  finding 
that  the  interurban  car  was  not  only  run  at  what,  under 
the  circumstances,  was  a  negligently  high  rate  of  speed,  but 
that  appellee's  servants  were  guilty  of  negligence  in  failing 
to  sound  proper  warning  signals  of  the  approach  of  the  car 
to  the  crossing.  The  jury  micrht  have  concluded  that,  under 
the  circumstances  shown,  ordinary  care  required  the  serv- 
ants of  appellee,  when  approaching  this  crossing,  to  sound 
the  danger  signal,  by  its  whistle  and  gong,  and  such  conclu- 
sion would  not  have  been  unreasonable.  Pennsylvania  Co.  v. 
Krick  (1874),  47  Ind.  368;  Chicago,  etc.,  F,  Co.  v.  Boggs 
(1885),  101  Ind.  522,  51  Am.  Rep.  761;  Indianapolis,  etc., 
R.  Co.  V.  Hamilton  (1873),  44  Ind.  76. 

It  is  insisted  that  appellant's  decedent  was  guilty  of  neg- 
ligence proximately  contributing  to  the  accident  which  re- 
sulted in  his  death,  in  attempting  to  cross  either  track 

3.  of  the  railroad  until  he  was  assured  that  no  car  was 
approaching  on  the  south  track  from  the  west,  and 

particularly  in  failing  to  look  to  the  west  after  crossing:  the 
north  track,  and  when  he  was  in  a  position  where  the  evi- 
dence shows  he  could  have  seen  the  car  that  struck  him  be- 

■ 

fore  he  was  on  the  track  in  front  of  it,  and  we  are  cited 
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to  many  authorities  holding  that  one  approaching  a  rail- 
road crossing  is  bound  to  know  of  its  danger,  and  to  use 
his  senses  of  sight  and  hearing  to  protect  himself  there- 
from; that  he  would  be  conclusively  presumed  to  see  that 
which  was  in  plain  sight,  had  he  used  his  sense  of  sight, 
and  to  hear  that  which  he  could  have  plainly  heard,  had 
he  used  his  sense  of  hearing,  and  that  if  by  the  proper  use 
of  his  senses  he  might,  under  the  circumstances,  have  pro- 
tected himself  from  the  injury  complained  of,  his  failure 
so  to  do  will  be  negligence. 

The  authorities  to  which  we  are  referred  are  fully  recog- 
nized, but  they  are  not  applicable  to  the  facts  of  this  case. 
Here  was  a  long  procession  of  street-cars,  following  one  an- 
other from  the  park  to  the  city,  with  time  enough  interven- 
ing between  them  for  decedent  to  cross  the  track  without 
danger  of  collision  with  them.  He  approached  the  street 
crossing  where  the  accident  occurred  with  his  face  to  the 
west,  thus  giving  him  a  partial  view  of  the  south  track,  west 
of  the  crossing,  between  the  passing  cars  on  the  north  track. 
He  did  look  west  before  he  started  to  cross  either  track,  and 
thus  had  a  partial  view  of  the  south  track.  He  heard  no 
sound  or  signal  of  an  approaching  car  on  the  south  track, 
and  from  appearances  as  they  presented  themselves  to  the 
senses  of  decedent  at  the  time,  the  jury  might  well  have 
found  that  he  had  good  reason  to  believe  that  no  car  was 
approaching  on  the  south  track,  and  that  he  was  not  guilty 
of  negligence  in  crossing  the  north  track.  It  is  true  that 
after  he  crossed  the  north  track  he  could  then,  by  looking 
west,  have  seen  the  car  that  struck  him,  but  at  that  point 
he  was  already  in  a  place  of  peril.  A  car  was  approaching 
him  on  each  track.  The  space  between  the  two  cars,  as  they 
would  pass  each  other,  was  so  narrow  as  to  afford  no  safety, 
and  so,  whatever  decedent  did,  he  was  in  peril.  He  was 
brought  to  a  position  of  peril  by  the  negligent  acts  of  ap- 
pellee, and  the  rule  invoked  by  appellee  does  not  apply  to 
circumstances  of  this  kind.    If  it  were  granted  that  he  could 
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have  stopped  after  crossing  the  north  track,  and  have  been 
safe,  a  different  question  would  be  presented. 

If  one  acts  naturally  in  a  case  of  sudden  and  instant 

peril,  put  on  him  by  another,  and  is  injured,  he  is  not  guilty 

of  negligence,  although  afterwards,  out  of  the  pres- 

4.  ence  of  danger,  with  time  to  reflect,  and  in  the  light 
of  all  known  facts,  it  may  appear  that  another  course 
of  conduct  might  have  led  to  his  escape.  Woolery  v.  Louis- 
ville, etc.,  R.  Co.  (1886),  107  Ind.  381,  57  Am.  Rep.  114; 
Clarke  v.  Pennsylvania  Co.  (1892),  132  Ind.  199,  17  L.  R. 
A.  811;  Indianapolis,  etc.,  R.  Co.  v.  Carr  (1871),  35  Ind. 
510;  Indianapolis,  etc.,  R.  Co.  v.  Stout  (1876),  53  Ind.  143; 
Pennsylvania  Co.  v.  McCaffrey  (1894),  139  Ind.  430,  29  L. 
R.  A.  104;  Indiana  R.  Co.  v.  Maurer  (1903),  160  Ind.  25; 
Eichel  v.  Senhenn  (1891),  2  Ind.  App.  208;  Lake  Erie,  etc., 
R.  Co.  V.  McHenry  (1894),  10  Ind.  App.  525;  Peirce  v.  Ray 
(1900),  24  Ind.  App.  302;  Pittsburgh,  etc.,  R.  Co.  v.  Carl- 
son (1900),  24  Ind.  App.  559;  Mclntyre  v.  Orner  (1906), 
166  Ind.  57,  4  L.  R.  A.  (N.  S.)  1130,  117  Am.  St.  359. 

Among  the  authorities  cited  by  appellee  are  some  cases 
which  hold  that  when  a  person  passes  from  behind  a  car 
going  in  one  direction,  to  a  track  upon  which  cars  are  run- 
ning in  an  opposite  direction,  without  first  looking  in  each 
direction  for  an  approaching  car  upon  the  other  track,  he 
will  be  held  guilty  of  negligence  as  a  matter  of  law.  It  will 
be  observed,  however,  that  in  all  such  cases  the  injured  per- 
son held  to  have  been  negligent  might,  after  crossing  the 
first  track,  have  remained  standing  in  perfect  safety  before 
advancing  upon  the  second  track.  He  was  threatened  with 
no  danger  from  cars  approaching  upon  the  track  which  he 
had  crossed.  The  condition  of  peril  in  which  appellant's 
decedent  in  this  case  was  placed  clearly  distinguishes  it  from 
the  cases  cited. 

Conceding  that  appellant's  decedent  was  not  guilty  of 
negligence  up  to  the  time  he  crossed  the  north  track  of  ap- 
VoL.  46—2 
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pellee's  road,  and  conceding,  as  we  think  the  jury  may  have 
found,  that  when  he  reached  this  point  he  was  in  a  position 
of  great  peril,  where  danger  confronted  him  whether  he 
stood  still,  attempted  to  retrace  his  steps  across  the  north 
track,  or  proceeded  forward  across  the  south  track,  we  think 
it  should  have  been  left  to  the  jury  to  determine  whether  he 
was  guilty  of  negligence  in  the  course  he  pursued. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 


On  Petition  for  Rehearing. 

Rabb,  J. — Appellee  in  its  petition  for  rehearing  earnestly 

insists  that  the  court  in  deciding  this  case  overlooked  the 

point  made  in  appellee's  brief,   that  the  court  be- 

5.  low  erred  in  overruling  appellee's  demurrer  to  ap- 
pellant's complaint,  and  that  the  judgment  should 
have/ been  affirmed  for  this  reason,  and  insists  upon  a  de- 
cision of  this  question. 

No  cross-errors  were  assigned  by  appellee  calling  in  ques- 
tion the  ruling  of  the  court  below  upon  the  demurrer  to  the 
complaint,  and  no  error  committed  by  the  court  below 
against  appellee  in  ruling  on  the  demurrer  to  the  complaint, 
can  be  made  to  offset  an  error  committed  by  the  court  against 
appellant  in  giving  a  peremptory  instruction  to  the  jury  to 
return  a  verdict  in  appellee's  favor. 

If  the  complaint  was  so  defective  that  no  amendment 
could  make  it  good,  this  would  afford  proper  ground  for  an 
affirmance  of  the  judgment,  but  eri'or  of  the  court  in  its 
action  upon  the  demurrer  will  not.  McCoIe  v.  Loehr 
(1881),  79  Ind.  430;  Toivn  of  Greemlale  v.  Suit  (1904),  163 
Ind.  282;  Davis  &  Rankin,  etc,  Mfg.  Co.  v.  Booth  (1894) » 
10  Ind.  App.  364;  Ooodman  v.  NiUack  (1880),  102  U.  S. 
556,  26  L.  Ed.  229. 

Appellee  insists  that  the  complaint  should  be  construed 
as  though  the  averments  contained  therein,  descriptive  of 
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the  surroundings  at  the  time  the  accident  happened, 
6.  and  of  the  speed  at  which  it  averred  the  car  was 
being  run  at  the  time,  were  the  substantive  and  eon- 
trolling  averments  of  the  pleading,  and  it  is  contended  that 
these  descriptive  averments  contradict  the  general  charge 
of  negligence,  and  show  the  decedent  to  have  been  guilty 
of  contributory  negligence,  and  that  for  this  reason  the 
complaint  was  bad.     This  is  an  erroneous  view. 

The  action  was  for  negligence,  and  there  is  a  general 
charge  contained  in  the  complaint  that  **  defendant  negli- 
gently •  *  *  caused  *  *  *  an  interurban  car  *  *  *  to 
be  run  against  and  upon  George  W.  Dieckman,"  thereby 
killing  him.  The  negligent  running  of  the  car  is  the  gist 
of  the  action,  and  whether  it  ran  at  a  speed  of  eighteen 
miles  per  hour,  or  five  miles,  or  fifty  miles,  is  not  material, 
nor  are  the  other  incidental  facts  averred.  The  complaint 
would  have  been  good  had  all  the  descriptive  and  incidental 
facts  been  stricken  out,  and  it  stood  upon  the  general 
charge  that  appellee  negligently  ran  its  car  against  appel- 
lant's decedent,  thereby  killing  him.  This  would  furnish 
the  predicate  for  proof  of  all  incidental  facts  and  circum- 
stances both  of  commission  and  omission,  which  would  fairly 
tend  to  establish  the  primary  fact  charged,  whether  such 
incidental  facts  and  circumstances  were  or  were  not  set 
forth  specifically  in  the  complaint.  Indianapolis  St.  R.  Co. 
v,  Marschke  (1906),  166  Ind.  490,  and  authorities  cited; 
Knoefel  v.  Atkins  (1907),  40  Ind.  App.  428,  and  authori- 
ties cited. 

The  case  of  Indianapolis  St,  R,  Co.  v.  Marschlie,  supra. 
was  an  action  very  similar  to  this  one,  and  was  brought  by 
appellee  against  the  Indianapolis  Street  Railway  Company, 
for  an  injury  received  at  a  public  street  crossing. 

The  complaint  contained  no  specific  averments  that  would 
bring  the  case  within  the  last  clear  chance  doctrine,  but 
there  was,  as  here,  a  general  charge  of  negligence,  and  there 
were,  as  here,  specific  characterizations  of  the  act  of  de- 
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fendant  in  running  its  car  at  a  high  rate  of  speed,  and 
a  failure  to  give  proper  signals.  The  court  gave  to  the 
jury  an  instruction  authorizing  it  to  return  a  verdict  in 
favor  of  the  plaintiff,  if  the  evidence  made  a  case  under 
the  rule  of  the  last  clear  chance.  The  giving  of  this  in- 
struction was  relied  upon  as  an  error  entitling  defendant 
to  a  reversal. 

The  court  said,  in  deciding  this  question:  **It  is  claimed 
that  the  trial  court  submitted  to  the  jury  a  question  which 
was  outside  of  the  issues,  in  instructing  with  reference  to  a 
liability  based  on  the  hypothesis  of  a  failure  to  exercise 
reasonable  care  after  it  became  apparent  to  the  motor- 
man  that  a  collision  was  likely  to  occur.  This,  in  sub- 
stance, is  the  doctrine  of  last  clear  chance.  The  complaint 
does,  in  its  preliminary  allegations  concerning  negligence, 
characterize  as  negligent  a  running  at  a  high  speed  and  a 
failure  to  sound  the  gong,  but  the  averment  concludes  wdth 
a  charge  of  negligence  in  running  the  car  upon  and  against 
plaintiff's  buggy,  thereby  injuring  her.  We  are  of  opinion 
that  the  complaint  should  not  be  construed  on  the  theory 
that  it  required  all  of  the  more  specific  charges  of  negli- 
gence to  be  proved  to  make  out  a  case.  The  specific  charac- 
terizations of  the  complaint  may  give  a  more  vivid  idea  of 
the  manner  in  which  it  w^as  claimed  that  the  accident  oc- 
curred, but,  after  all,  the  whole  thing,  in  substance,  is  a 
charge  that  the  defendant  negligently  ran  its  car  into  the 

plaintiff's  buggy.     Even  at  common  law  it  was  the 
7.    rule  that  it  was  enough  if  the  substance  of  the  issue 

was  exactly  proved.  *  *  *  In  such  a  case  as 
this  the  injury  caused  by  the  wrongful  act  or  omission  of 
the  defendant  is  the  gravamen  of  the  action,  •  *  •  We 
are  of  the  opinion  that  appellee  was  entitled  to  recover  if 
the  jury  found  that  the  hypothesis  which  the  instruction 
contained  was  maintained  by  the  evidence.  As  was  said 
in  Bobbins  v.  Biggins  (1889),  78  Iowa  521,  43  N,  W.  306,  in 
considering  the  propriety  of  an  instruction  to  the  effect  that 
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the  plaintiff  must  prove  the  allegation  of  negligence  as  laid : 
*The  defendants  are  liable  if  they  negligently  ran  upon  and 
injured  the  plaintiff.  It  was  not  necessary  to  show  that 
the  speed  was  "furious.'' '  " 

In  the  case  of  Knoefel  v.  Atkins,  strpra,  it  is  said,  speaking 
with  reference  to  complaints  to  recover  for  negligence: 
**It  is  not,  generally  speaking,  necessary  in  actions  for  neg- 
ligence that  the  complaint  set  forth  the  circumstances  which 
tend  to  show  negligence.  It  is  sufficient  to  allege  generally 
the  doing  of  the  act  that  led  to  the  injury,  and  that  it  was 
negligently  done."  And  in  the  same  case  the  following  is 
quoted,  with  approval,  from  DavU  v.  Guarnieri  (1887),  45 
Ohio  St  470,  484,  15  N.  E.  350,  4  Am.  St.  548:  ''The 
wrongful  act  complained  of — the  act  which  led  to  the  in- 
jury— ^was  carelessly  selling  and  delivering  to  the  plaintiff 
a  deadly  poison  instead  of  the  harmless  medicine  he  called 
for.  •  •  *  The  allegation  in  a  pleading  that  the  party 
complained  against  negligently  conunitted  the  particular 
act  which  led  to  the  injury  whose  redress  is  sought,  fur- 
nishes the  predicate  for  the  proof  of  all  such  incidental 
facts  and  circumstances,  both  of  omission  and  commission, 
as  fairly  tend  to  establish  the  negligence  of  the  primary 
fact  complained  of." 

Appellant  was  not  required  to  show  by  the  averments  of 

her  complaint  that  her  decedent  was  free  from  negligence 

contributing  to  his  injury,  nor  was  she. required  to 

8.     set  out  in  detail  all  the  circumstances  and  conditions 

attending  the  accident,  and  the  court  cannot  say,  as 

a  matter  of  law,  from  the  facts  averred  in  the  complaint, 

and  what  might  have  been  shown  in  the  evidence,  under  the 

issue,  that  decedent  was  guilty  of  contributory  negligence. 

The  complaint,  we  think,  was  not  only  sufficient  to  with- 
stand attack  for  the  first  time  in  this  court,  but  to  withstand 
demurrer. 

It  is  insisted  that  the  court's  statement  of  the  facts  as 
they  might  have  been  found  by  the  jury  is  not  correct.    We 
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liave  again  carefully  gone  over  the  evidence  as  it  appears 
in  the  record,  and  it  fully  justifies  the  statement  made  by 
the  court,  and  upon  which  the  decision  of  the  court  is  pred- 
icated. 

Petition  for  rehearing  overruled. 


Emens  v.  Emens. 

[No.  6,813.     Filed  May  12,  1910.] 

1.  Dn'OBCE. — Jurisdiction. — Residence. — The  residence  of  the  peti- 
tioner In  a  divorce  case  determines  the  jurisdiction  to  grant  a  di- 
vorce,   p.  23. 

2.  Divorce. — Residence. — Witnesses. —  Householders. —  Evidence, — 
Testimony  by  a  witness  that  he  owned  a  little  real  estate  and  was 
a  householder  and  that  he  knew  the  plaintiff  for  five  or  six  years, 
Is  not  suffictent  to  show  that  he  is  a  freeholder  and  householder 
of  this  State,  nor  that  the  petitioner  had  been  a  resident  of  the 
State  for  two  years,  or  of  the  county  for  six  months,  immediately 
preceding  the  flliiig  of  the  petition,    p.  23. 

3.  Divorce. — Residence. — Evidence. — The  proof  of  residence  of  a 
petitioner  in  a  divorce  case  must  be  made  by  at  least  two  wit- 
nesses who  are  freeholders  and  householders  of  this  State,    p.  24. 

From  Tippecanoe  Circuit  Court;  Richard  P.  De  Hart, 
Judge. 

Suit  by  Albert  L.  Emens  against  Alice  A.  Emens.  Prom 
a  decree  for  plaintiff,  defendant  appeals.     Reversed. 

John  F,  McHugh,  for  appellant. 
Kumler  &  Gaylord,  for  appellee. 

Myers.  C.  J. — In  the  Tippecanoe  Circuit  Court  appellee 
petitioned  for  and  obtained  a  decree  of  divorce  from  appel- 
lant. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  It  is  first  insisted  by  appellant  that  the 
evidence  was  insufficient  to  show  appellee's  residence  in 
Tippecanoe  county,  and  in  the  State  of  Indiana,  as  required 
by  §1066  Burns  1908,  §1031  R.  S.  1881.     Jurisdiction  of 


NOVEMBER  TERM,  1909.  23 

Emens  r.  Emens — 16  Ind.  App.  22. 

the  court  to  hear  and  determine  said  petition  was 

1.  determined  by  the  residence  of  the  petitioner.  Our 
statute  has  pointed  out  the  proof  required  to  estab- 
lish such  residence.  The  statute  in  this  particular  is  man- 
datory, in  that  residence  **  shall  be  duly  proven  by  such  peti- 
tioner, to  the  satisfaction  of  the  court  trjdng  the  same,  by 
at  least  two  witnesses  who  are  resident  freeholders  and 
householders  of  the  State."  Section  1066,  supra.  Blauser 
V.  Blauser  (1909),  44  Ind.  App.  117.  In  the  case  of  Driver 
V.  Driver  (1899),  153  Ind.  88,  it  is  held  that  **  proof  of  the 
qualification  of  these  witnesses  was  prerequisite  to  the  court's 
jurisdiction  to  determine  the  cause.''  See,  also.  Brown  v. 
Brown  (1894),  138  Ind.  257;  Rosniakowski  v.  Rosniakow- 
ski  (1904),  34  Ind.  App.  128;  Becker  v.  Becker  (1903),  160 
Ind.  407.  While  all  presumptions  are  to  be  indulged  in 
favor  of  the  action  of  the  trial  court,  and  that  the  neces- 
sary jurisdictional  facts  were  found,  yet  where  the  record 
affirmatively  shows  that  the  residence  of  the  petitioner  was 
not  proved  by  at  least  two  witnesses  possessing  the  qualifica- 
tions required  by  the  statute,  it  follows  that  there  was  no 
evidence  to  sustain  an  essential  fact  necessary  to  support  the 
judgment. 

Upon  an  examination  of  the  evidence,  it  appears  that  only 

two  persons  attempted  to  qualify  as  witnesses  to  prove  the 

residence  of  the  petitioner.     One  of  these  witnesses, 

2.  as  disclosed  by  the  record,  was  not  asked  a  single 
question,  but  testified  as  follows:     **I  own  a  little 

real  estate,  and  I  am  a  householder.  I  have  known  this  man 
for  five  or  six  years."  This  testimony  would  not  justify 
the  inference  that  such  witness  was  a  freeholder  and  house- 
holder of  this  State,  nor  that  appellee  had  been  a  bona  fide 
resident  of  this  State  continuously  for  the  last  two  years 
previous  to  the  filing  of  said  petition,  or  that  at  the  time  of, 
and  for  at  least  six  months  immediately  preceding,  the  filing 
of  said  petition  such  petitioner  was  a  bona  fide  resident  of 
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Tippecanoe  county.    West  v.  West  (1906),  38  Ind.  App.  659. 

If  it  could  be  said  that  such  residence  was  otherwise 

3.    proved  to  the  satisfaction  of  the  court  trying  that 

question,  it  does  not  appear  that  such  proof  was  made 

by  witnesses  qualified  to  prove  residence,  as  required  by 

§1066,  supra. 

The  judgment  is  therefore  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 


Jaqua,  Administrator,  v.  Gray. 

[No.  7,G02,     Filed  May  12,  1010.] 

1.  Executors  and  Administrators. —  Funeral  Expenses, —  Monu- 
ments.— The  cost  of  a  suitable  monumenl  at  the  grave  of  the  de- 
cedent constitutes  a  proper  item  of  the  funeral  expenses  charge- 
able to  his  estate,    p.  25. 

2.  Executors  and  Administrators. —  Funeral  Expenses. —  Monu- 
ments.— Discretion. — A  petition  by  an  administrator  for  the  use 
of  funds  in  the  erection  of  a  mausoleum  at  the  grave  of  the  de- 
cedent is  addressed  to  the  discretion  of  the  court,  whose  de- 
cinion  is  reviewable  only  in  case  of  an  abuse  thereof,    p.  25. 

S.  Executors  and  Administrators. — Funeral' Expenses. — Mausole- 
um.— Abuse  of  Discretion. — The  denial  of  an  administrator's  pe- 
tition to  be  permitted  to  erect  a  family  mausoleum  to  cost  $5,600 
in  honor  of  decedent's  family,  but  not  at  decedent's  grave,  is  not 
an  abuse  of  the  court's  discretion,    p.  26. 

From  Probate  Court  of  Marion  County  (8,517) ;  Merle 
N.  A,  Walker,  Judge. 

Petition  by  Edwin  S.  Jaqua,  as  administrator  of  the 
estate  of  Bayard  Gray,  deceased,  to  which  John  Gray  and 
others  object.  From  an  order  denying  the  prayer  thereof, 
the  administrator  appeals.    Affirmed. 

Frank  B.  Jaqua  and  Morton  8.  Hawkins,  for  appellant. 
John  T.  Lecklider  and  David  A.  Myers,  for  appellee. 

Babb,  J. — Appellant,  Edwin  S.  Jaqua,  as  administrator 
of  the  estate  of  Bayard  Gray,  deceased,  filed  in  the  court 
below  a  petition  asking  leave  of  court  to  expend  the  sum  of 
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$5,600  of  the  funds  of  the  estate  in  the  erection  of  a  mau- 
soleum in  honor  of  the  Gray  family,  of  which  the  decedent 
was  a  member.  The  court  refused  to  grant  the  prayer  of 
the  petition,  and  the  administrator  appealed  from  this  order. 

It  is  appellant's  contention  that  the  erection  of  a  suitable 
monument  in  memory  of  decedent  is  a  proper  part  of  the 
funeral  expenses,  for  which  the  estate  is  legally  chargeable, 
and  therefore  it  was  the  duty  of  the  court  below  to  direct 
the  expenditure  prayed  for. 

There  is  no  question  but  that  the  court  may  properly 

allow,  as  a  legitimate  part  of  the  funeral  expenses,  a  claim 

against  a  decedent's  estate  for  the  erection  of  a  suit- 

1.  able  monument  at  the  grave  of  decedent.    Pease  v. 
Christman  (1902),  158  Ind.  642,  and  cases  cited. 

But  this  is  not  a  claim  presented  against  the  estate.    It 

is  a  petition  by  the  administrator,  who  is  an  officer  of  the 

court,  and  appeals  to  the  discretionary  powers  of  the 

2.  court  with  reference  to  expenditures  to  be  made  by 
such  officer.  It  is  no  part  of  the  duty  of  an  adminis- 
trator to  bury  decedent.  Liabilities  for  funeral  expenses 
are  charges  raised  up  and  imposed  by  law  against  the  estate, 
upon  the  ground  of  public  policy,  and  are  supposed  to  be 
incurred  after  the  death  of  decedent,  and  before  the  appoint- 
ment of  an  administrator  of  the  estate. 

The  administrator  is  appointed  to  administer  upon  the 
goods  and  chattels  of  the  estate,  to  collect  the  assets  and  con- 
vert them  into  money,  and  to  pay  its  debts.  It  may  well 
be  doubted  whether  the  action  of  the  court  in  refusing  to 
grant  the  prayer  of  the  petition  of  its  officer  to  authorize 
him  to  do  an  act  and  to  expend  money  of  the  estate,  which 
the  law  and  his  duties  do  not  require  him  to  do,  is  review- 
able in  the  Appellate  Court.  Clearly  it  cannot  be  reviewed 
except  for  an  abuse  of  discretion.  None  is  shown  in  this 
case. 

The  petition  asks  the  court  to  authorize  the  erection  of  a 
family  mausoleum  in  honor  of  the  Gray  family ;  not  a  monu- 
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ment  at  the  grave  of  decedent,  or  to  his  memory  alone, 

3.     and  at  a  place,  not  of  the  decedent's  choosing,  nor 

where  his  body  lies  buried,  but  up<^n  the  family  burial 

plat  of  the  Gray  family,  far  removed  from  the  decedent's 

grave. 

From  what  is  averred  in  the  petition,  it  may  well  be  in- 
ferred that  if  a  monument  were  erected  in  honor  of  the  Gray 
family  the  estate  of  other  deceased  members  of  the  family 
should  justly  'contribute  to  its  construction. 
Judgment  of  the  court  below  affirmed 


Klitzke  et  al.  v.  Smith. 

[No.  0,t*78.     Filed  May  12,  1910.] 

1.  BiLJ.s  AND  Notes. — Chattel  Mortgages. — Contract  to  Dismiss 
Suit  Upon. — AiiHicer. — In  a  suit  by  a  mortgagee  to  enforce  the 
payment  of  certain  notes  and  a  chattel  mortgage  securing  them, 
an  answer  that  a  third  person,  subsjcquent  to  the  bringing  of  the 
suit,  had  contracted  witli  the  mortgagee  to  pay  to  him  a  certain 
sum  in  consideration  of  the  cancelation  of  the  pending  suit,  and 
an  additional  sum  for  the  discharge  of  the  mortgage  debt,  which 
contract  had  been  accepted  by  the  mortgagors,  and  that  such 
third  i)ersGn,  in  pursuance  thereof,  had  purchased  from  the  mort- 
gagors their  e<iuity  in  the  mortgaged  property,  and  had  offered 
to  pay  to  the  mortgag^^e  the  contract  price,  which  was  refused, 
and  that  he  is  still  ready  and  willing  to  carry  out  such  contract, 
states  a  complete  defense.    i)p.  27,  29. 

2.  Dismissal. — Cancelation. — Contract f^. — A  contract  for  the  can- 
celation of  a  suit  imports  a  dismissal  thereof,     p.  28. 

3.  Fraud. — Contracts  for  Benefit  of  Third  Persons. — Violation, — 
Tlie  refusal  by  a  party  who  contracts  for  the  benefit  Of  a  third 
person,  to  carry  out  such  contract,  constitutes  a  fraud  upon  such 
third  person,    p.  28. 

4.  EsroppEL. — Violation  of  Contract  for  Benefit  of  Third  Person, — 
Action. — Dismissal. — A  mortgagee  who  files  suit  for  foreclosure 
and  who  agrees  with  a  third  person  to  accept  a  certain  sum  in  dis- 
missal of  the  suit  and  an  additional  sum  in  discharge  of  the  mort- 
gage debt,  such  third  person,  in  pursuance  thereof,  purchasing 
from  the  mortgagors  their  equity  in  the  property,  is  estopped  to 
proceed  with  his  suit,  where  such  third  person  offers  to  pay  the 
agreed  amounts,    p.  28. 
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5.  CoNTRiVCTS. — Benefit  of  Third  Persons. — Consideration. — A  con- 
tract for  the  benefit  of  third  persons  need  not  be  supported  by  a 
consideration  moving  from  such  third  persons,     p.  2S. 

6.  CoirrRAcrs. — Dismissal  of  Suit. — Costs. — A  mere  contract  to  dis- 
miss a  suit  implies  that  the  plaintiff  will  pay  the  costs  up  to  the 
time  of  dismissal,    p.  29. 

Prom  Fulton  Circuit  Court ;  Harry  Bernetha,  Judge. 

Suit  by  William  H.  Smith  against  William  C.  Klitzke  and 
others.  From  a  decree  for  plaintiff,  defendants  appeal. 
Reversed. 

J.  H,  Bibler,  for  appellants. 

C,  C.  Campbell  and  Enoch  Myers,  for  appellee. 

RoBY,  J. — Appellee  owned  a  milk  station,  including  build- 
ing and  machinery,  at  Leiters  Ford,  which  he  sold  on  Novem- 
ber 4,  1903,  to  Klitzke  Brothers,  a  firm  consisting  of  four 
persons,  who  in  payment  therefor  executed  four  promissory 
notes  aggregating  $1,200,  and  secured  by  a  chattel  mortgage 
on  the  equipment  purchased. 

On  February  17,  1904,  Smith  filed  his  complaint  on  said 

notes,  and  for  the  foreclosure  of  said  mortgage.     Summons 

was  issued  and  served  on  three  of  the  Klitzkes  only. 

1.  On  May  31,  no  action  having  been  taken  in  the  pend- 
ing suit,  Dowd  entered  into  negotiations  with  the 
Klitzkes  for  the  purchase  of  said  station,  and  was  informed 
by  them  that  if  he  would  arrange  with  Smith  for  the  dis- 
missal of  the  suit,  take  up  the  notes  and  satisfy  the  mort- 
gage, they  would  transfer  the  plant  to  him  for  a  specified 
sum.  Dowd  communicated  these  facts  to  Smith,  and  the 
following  contract  was  thereupon  made  between  them : 

''Leiters  Ford,  Indiana,  May  31,  1904. 

Received  of  J.  W.  Dowd.  $75  in  consideration  of  my 
canceling  suit  now  pending  against  Klitzke  Brothers, 
of  Athens  and  Hammond.  Indiana,  said  suit  involving 
the  plant  and  machinery  located  at  Leiters  Ford,  In- 
diana, and  I  agree  to  accept  $725  additional  in  consider- 
ation and  full  satisfaction  for  the  amount  of  $1,100  due 
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from  Klitzke  Brothers,  said  amount  to  be  paid  inside  of 
ten  days,  providing  the  suit  is  canceled  and  canceled 
notes  are  turned  over  to  said  J.  W.  Dowd. 

J.  W.  Dowd. 

W.  H.  Smith." 

Dowd  then  exhibited  this  contract  to  the  Klitzkes,  who  ac- 
cepted it,  and  consummated  the  sale,  and  delivered  posses- 
sion to  Dowd,  who  removed  the  property  from  Leiters  Ford, 
leaving  the  notes  unsatisfied  and  the  mortgage  undischarged. 
It  is  averred  that  Dowd,  so  far  as  Smith  would  permit  him, 
performed  the  conditions  of  the  contract  on  his  part;  and 
that  the  Klitzkes  have  performed  all  the  eonditions  thereof  on 
their  part. 

These  facts  are  set  up  by  answer  to  an  amended  complaint 
filed  by  Smith  in  December,  1904,  in  which  ^allegations  for 
the  foreclosure  of  the  mortgage  were  omitted.  A  demurrer 
to  this  answer  for  want  of  facts  was  sustained. 

We  are  of  the  opinion  that  the  demurrer  should  have  been 

overruled.     Smith  represented  by  the  written  agreement  with 

Dowd,  for  the  purpose  of  enabling  the  latter  to  obtain  title 

to  the  property,  that  the  pending  case  would  be  can- 

2.  celed.     This  representation  was,  in  effect,  made  to  the 
Klitzkes.     Dismissal  is  the  equivalent  of  cancelation. 

The  Klitzkes  had  a  right  to  act  on  this  representation,  as  it  is 
shown  that  they  did.     If  Smith  were  permitted  to  dis- 

3.  regard  it,  he  would  commit  a  fraud,  and  this  the  courts 
will  not  allow.  Fifer  v.  Rachels  (1906),  37  Ind.  App. 

275;  Anderson  v.  Hubble  (1882),  93  Ind.  570,  47  Am.  Rep. 
394. 

Estoppels  are  raised  for  the  purpose  of  preventing  fraud, 
and,  under  the  facts  pleaded.  Smith  was  estopped  from  pro- 
ceeding to  judgment.     The  facts  stated  show  a  con- 

4.  tract  between  Smith  and  Dowd  for  the  benefit  of  the 
Klitzkes.    It  is  not  necessary  to  such  a  contract  that 

5.  the  beneficiary  pay   any   consideration.     McCoy  v. 
McCoy   (1903),  32  Ind.  App.  38,  102  Am.  St.  223. 
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But,  in  reliance  upon  the  contract,  the  Klitzkes  have  parted 
with  value  by  the  transfer  of  their  property.    They 

1.  claim  under  it  and  accept  its  terms.  The  first  pro- 
vision of  the  instrument  is  that  the  pending  suit  shall 
be  dismissed.  Appellee  has  been  paid  $75  to  do  this.  The 
act  is  one  which  he  only  can  do.  He  has  not  done  it,  and 
is  therefore  in  default  by  its  further  terms.  The  notes  are 
to  be  canceled  and  surrendered  upon  the  payment  of  $725 
within  ten  days.  It  is  averred  that  Dowd  has  complied 
with  this  provision,  except  as  he  has  been  prevented  by 
Smith  from  so  doing,  and  that  he  is  ready  and  willing  to 
pay  said  sum.  This  being  true,  Smith  must  abide  by  the 
agreement  and  accept  the  amount  specified. 

The  answer  was  good  as  a  bar  to  the  further  maintenance 
of  the  action.  Herod  v.  Snyder  (1878),  61  Ind,  453;  Farm- 
ers Bank  v.  Orr  (1900),  25  Ind.  App.  71. 

As  pleaded,  it  constitutes  a  complete  answer;  the 

6.    contract  to  cancel  the  suit  implying  the  payment  by 
Smith  of  costs  up  to  that  time. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  overrule  the  demurrer  to  the  paragraph  of  answer,  and  to 
permit  the  reforming  of  issues  if  desired,  and  for  further  pro- 
ceedings. 


Western  Union  Telegraph  Company  v. 

GiLKISON. 

[No.  0.953.     Filed  January  25,  V^^0.     Rehearing  denied  March  8, 

1010.    Transfer  denied  May  12,  1910.] 

1.  Telegraphs  and  Telephones  —  ^fe8Hage8.— Transmission  of. — 
Penalties. — It  Is  the  duty  of  telegraph  companies,  operating 
wholly  or  partly  within  this  State,  to  transmit  messages  impar- 
tially, and  for  a  failure  thereof,  a  penalty  may  be  enforced,    p.  31. 

2.  Telegraphs  and  Telephones. —  Messages. —  Failure  to  Deliver 
in  Another  State. — Penalties. — ^The  failure  of  a  telegraph  com- 
pany to  deliver  a  message  transmitted  to  another  state  does  not 
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subjtct  the  company  to  the  statutory  penalty  (§5781  Burns  1908, 
Acts  1885  p.  151,  §3)  of  this  State,     p.  31. 

3.  Telegraphs  and  Telephones. —  Interstate  Messages. —  Failure 
to  Transmit. — Pftialtics. — The  total  failure  of  a  telegraph  com- 
pany to  transmit  an  interstate  message,  in  the  absence  of  a  fed- 
eral statute,  subjects  such  company  to  the  statutory  penalty  of 
this  State  (§5781  Burns  1908,  Acts  iaS5,  p.  151,  §3).    p. 31. 

4.  Telegraphs  and  Telephones. —  Messages. —  Delivery  of. — Evi- 
dence showing  that  the  plaintifTs  husband  delivered  to  defendant 
telegraph  company*s  agent  a  message  to  be  transmitted,  and  paid 
the  price,  shows  that  such  agent  represented  the  company  for  the 
purpose  of  receiving  messages,    p.  32. 

From  Martin  Circuit  Court ;  Hileary  Q.  Houghton,  Judge. 

Action  by  Nancy  E.  Gilkison  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Pickens,  Moores,  Davidson  &  Pickens  and  George  H,  Fear- 
onSf  for  appellant. 

Frank  E,  Oilkison,  for  appellee. 

RoBY,  J. — This  is  an  action  to  recover  the  statutory  pen- 
alty for  failing  to  transmit  a  telegraph  message. 

The  averments  of  the  complaint  show  that  appellant,  on 
July  25,  1907,  had  a  telegraph  line  partly  within  and  partly 
without  this  State,  and  was  engaged  in  the  business  of  send- 
ing messages  from  place  to  place  for  the  general  public  for 
hire ;  that  it  had  for  that  purpose  an  office  at  Shoals,  in  this 
State,  and  one  at  Cincinnati,  Ohio,  and  that  each  of  said 
offices  was  in  charge  of  an  agent  representing  it ;  that  on  said 
day  appellee  delivered  to  appellant,  through  its  agent  at 
Shoals,  a  certain  message  to  be  transmitted  to  a  person  at 
Cincinnati,  Ohio,  and  paid  thirty-five  cents,  the  charge  made 
by  appellant  for  such  services;  that  it  never  at  any  time 
transmitted  said  message,  but  that  it  remained  in  the  com- 
pany's office  at  Shoals,  and  was  never  sent  from  said  office. 
A  demurrer  to  this  pleading  was  overruled,  an  exception  re- 
served, and  error  assigned  on  such  ruling. 

It  is  the  duty  of  telegraph  companies,  with  a  line  of  wires 
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wholly  or  partly  within  this  State  and  engaged  in  doing  a 
general  telegraph  business,  to  receive  dispatches  dur- 

1.  ing  usual  office  hours,  and,  upon  the  usual  terms, 
transmit    them    with    impartiality.      Acts    1885    p. 

151,  §1,  §5780  Bums  1908. 

The  penalty  for  a  violation  of  any  of  the  provisions  of  said 
act  is  fixed  at  $100.    Acts  1885  p.  151,  §3,  §5781  Burns  1908. 

It  is  established  that  this  penalty  cannot  be  recovered  for  a 
failure  to  deliver  a  message  transmitted  to  anotlier 

2.  State.  Western  Union  Tel  Co.  v.  Carter  (1901),  156 
Ind.    531;     Western    Union    Tel,    Co.   v.    Pendleton 

(1887),  122  U.  S.  347,  7  Sup.  Ct.  1126,  30  L.  Ed.  1187 
(overruling  Western  Union  Tel.  Co,  v.  Pendleton  [1884], 
95  Ind.  12,  48  Am.  Rep.  692).  See  note  to  Postal  Tel.  Cable 
Co.  V.  Baltimore  (1894),  24  L.  R.  A.  161,  165,  for  re\new 
of  Indiana  decisions. 

The  action  is  based  upon  a  statute.    Such  statute  has  no 

extraterritorial  effect.    When  the  place  at  which  the  fault 

occurs  is  within  this  State,  the  subject  not  having  been 

3.  made  the  subject  of  federal  legislation,  such  statute 
is  a  valid  exercise  of  the  police  power  of  the  State. 

Western  Uyiion  Tel  Co.  v.  James  (1896),  162  U.  S.  650,  40  L. 
Ed.  1105,  16  Sup.  Ct.  934;  Cleveland,  etc.,  R.  Co.  v.  Illinois 
(1900),  177  U.  S.  514,  44  L.  Ed.  868,  20  Sup.  Ct.  722;  Erie 
R.  Co.  V.  Purdxj  (1902),  185  U.  S.  148,  46  L.  Ed.  847,  22  Sup. 
Ct.  605. 

The  complaint  shows  a  complete  contract  made  within  this 
State,  and  a  total  failure  to  transmit  a  message  received  for 
that  purpose.  The  facts  do  not  come  within  the  doctrine  of 
the  cases  cited  by  appellant,  and  the  demurrer  was  properly 
overruled. 

The  overruling  of  a  motion  for  a  new  trial  is  also  assigned 
as  error.  The  argument  in  support  of  this  assignment  is 
mainly  directed  to  the  sufficiency  of  the  evidence  to  sustain 
the  finding  that  the  message  in  question  was  delivered  and 
the  price  of  transmission  paid  to  appellant's  agent. 
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T^he  evidence  upon  this  subject  sustains  the  finding.    Ap- 
pellee's  husband  delivered  the  message  for  her  to  a  person 
in  charge  of  said  office,  under  such  circumstances  as  to 
4.    justify  him  in  so  doing.     It  is  admitted  that  such 
person  was  in  appellant's  employ  as  its  agent  at  said 
office  prior  to  the  receipt  of  the  message,  and  that  he  so  rep- 
resented it  at  the  time  such  message  was  delivered,  was  a  fair 
inference.    Judgment  affirmed. 


Laudeman,  Administrator,  v.  Russell  &  Co. 

ET  AL. 
[No.  6,758.    Filed  May  20,  1910.] 

1.  Negligence. — Sales  of  Articles  Imminently  Dangerous. — A  man- 
ufacturer, or  vendor,  who  sells  an  article  imminently  dangerous, 
is  required  to  exercise  caution  adequate  to  the  peril  involved,  and 
is  liable  for  injuries  proximately  caused  by  his  negligence,    p.  35. 

2.  Negligence. —  Sale  of  Defective  Boiler, —  Notice, —  Constructive 
— Complaint. — ^A  complaint  alleging  that  defendants  sold  to  plain- 
tiff a  boiler  containing  a  weak  seam  covered  by  asbestos,  and 
that  they  knew,  or  should  have  known  of  such  defect,  shows  con- 
structive notice,  and  does  not  show  that  the  defect  was  concealed, 
pp.  3(i,  37. 

3.  Sales. — Warranties. — Defective  Boiler. — yegligence. — ^A  vendor 
who  sells  a  defective  boiler  is  liable  only  upon  his  contract,  and 
not  for  injuries  sustained  by  an  explosion  thereof  caused  by  neg- 
ligent construction.    Rabb,  J.,  dissents,    pp.  36, 38. 

4.  Negligence. — Sales  of  Defective  Articles. — yotice. — Complaint. 
— In  order  to  show  a  liability  on  the  part  of  a  manufacturer,  or 
vendor,  of  a  defective  article,  it  must  be  alleged  that  the  defend- 
ant actually  knew  of  such  defect,    p.  38. 

Prom  Elkhart  Circuit  Court ;  James  S,  Dodge,  Judge. 

Action  by  Edward  S.  Laudeman,  as  administrator  of  the 
estate  of  Jesse  Leepcr,  deceased,  against  Russell  &  Co. 
and  others.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed, 

Harley  A,  Logan  and  Beaiil  &  Deahl,  for  appellant. 
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Davis  &  Schaefer  and  Anderson,  Parker  &  Crabill,  for 
appellees. 

Watson,  J. — ^Af ter  the  averment  of  the  death  of  decedent, 
and  appellant's  appointment  as  administrator  of  the  dece- 
dent's estate,  it  is  alleged  that  defendants,  Russell  &  Co. 
and  the  Arbuckle-Ryan  Company  of  Ohio  are  organized 
corporations  under  the  laws  of  Ohio,  engaged  in  the  manu- 
facture and  sale  of  portable  steam-engines;  that  the  Ar- 
buckle-Ryan Company  of  Indiana  is  engaged  in  the  sale, 
exchange  and  setting  up  of  boilers  and  engines  manufactured 
by  Russell  &  Co.  and  the  Arbuckle-Ryan  Company  of 
Ohio;  that  the  Arbuckle-Ryan  Company  of  Ohio  and  the 
Arbuckle-Ryan  Company  of  Indiana  were  and  are  general 
agents  for  Russell  &  Co.;  that  about  the  first  of  the  year 
1906  the  Arbuckle-Ryan  Company  of  Indiana,  through  or- 
ders from  the  home  office  at  Toledo,  Ohio,  and  in  behalf  of 
Russell  &  Co.,  reconstructed  and  set  up  ready  for  sale  a  sec- 
ond-hand traction  threshing  engine,  and  caused  said  engine 
to  be  exhibited  for  sale ;  that  prior  to  the  time  of  the  sale  of 
said  engine,  defendants  Russell  &  Co.  and  the  Ar- 
buckle-Ryan Company  of  Ohio  caused  said  engine  to  be  in- 
spected, and  gave  out  and  published  that  it  had  been 
tested  for  boiler  resistance,  and  could  be  used  wuth  safety  to 
life  and  property;  that  thereafter  they  sold  this  engine  to 
Wesley  Delkamp,  with  knowledge  that  it  was  to  be 
used  as  a  threshing  engine;  that  while  repairs  were  being 
made  to  said  engine,  said  defendants  caused  the  boiler  of  the 
same  to  be  encased  in  asbestos;  that  at  the  time  of  the  sale 
and  at  all  times  thereafter  said  boiler  was  not  sound  and 
safe,  for  the  reason  that  a  seam  had  rusted  and  worn  for  a 
distance  of  eighteen  inches  in  the  iron  forming  the  boiler 
near  the  bottom  thereof,  and  just  back  of  the  fly-wheel,  and 
the  boiler,  by  reason  of  this  rusted  seam,  was  not  of  sufficient 
strength  to  resist  the  steam  pressure  required  to  operate  said 
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engine,  even  with  the  aid  of  the  asbestos  covering,  which  con- 
dition was  known  by  defendants,  or  should  have  been  known 
by  them  by  the  exercise  of  reasonable  diligence  on  their  part ; 
that  Delkamp  purchased  said  engine  as  good  and  sound,  rely- 
ing upon  the  representations  of  the  agents  of  said  companies; 
that  said  engine  was  sold  to  him  by  defendants  about  March 
28,  1906,  and  was  thereafter  never  injured  except  through 
natural  wear,  tear  and  rust,  which  rust  at  the  time  of  the 
repair  and  sale  of  the  engine  destroyed  the  iron  as  com- 
plained of,  and  rendered  the  same  unsafe  and  wholly  unfit 
for  use,  which  condition  was  known,  or  ought  to  have  been 
known,  by  defendants ;  that  said  Delkamp  was  an  experienced 
and  cautious  thresher,  and  used  said  engine  for  threshing 
purposes  during  the  season  of  1906,  until  September  17, 1906, 
on  which  day,  while  using  said  engine  to  furnish  power  for 
threshing,  and  while  operating  said  engine  in  the  customary 
manner,  with  a  safe  and  proper  head  of  steam  and  sufficient 
water  in  the  boiler,  the  boiler,  instantaneously  and  without 
giving  any  indication  of  weakness,  exploded  at  the  weak 
place  hereinbefore  described,  and  tore  a  hole  in  said  boiler, 
discharging  steam  with  terrific  force,  and  breaking  off  from 
said  engine  and  boiler  pieces  of  wood  and  iron,  throwing 
them  with  violent  force,  some  of  which  struck  decedent,  in- 
juring him  so  that  he  died  within  a  few  minutes ;  that  said 
decedent,  Jesse  M.  Leeper,  was  familiar  with  threshing  en- 
gines, their  use  and  proper  control,  and  was  a  fit  and  proper 
person  to  have  charge  of  such  engines ;  that  at  the  time  of 
the  explosion  he  was  assisting  in  the  threshing,  and  was 
working  in  the  vicinity  of  said  engine,  in  the  employ  of  the 
farmer  whose  grain  was  being  threshed. 

The  assignment  of  errors  challenges  the  sufficiency  of  the 
several  paragraphs  of  the  complaint.  The  complaint  is  based 
upon  the  theory  that  the  engine,  in  the  condition  it  was  when 
repaired  and  sold  by  appellees  to  Wesley  Delkamp,  was  dan- 
gerous to  life  and  property. 
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Are  appellees,  or  any  of  them,  liable  to  appellant,  whose 
decedent  was  not  privy  to  the  contract  made  for  the  sale  of 
the  engine? 

It  has  been  said  that  cases  which  involve  the  liability  of 
a  defendant  to  those  with  whom  he  does  not  stand  in  privity 
of  contract  may  be  grouped  in  three  classes :  (1)  Where  the 
thing  causing  the  injury  is  of  a  noxious  or  dangerous  kind ; 
(2)  where  defendant  has  been  guilty  of  fraud  or  deceit  in 
passing  off  the  thing;  (3)  where  the  defendant  has  been  neg- 
ligent only  in  some  respect  with  reference  to  the  sale  or  con- 
struction of  a  thing  not  imminently  dangerous. 

The  principle  which  underlies  the  first  class  of  cases— 
where  the  article  is  imminently  dangerous — is  that  the  manu- 
facturer,  as  well   as   the   vendor,   owes   a  duty   to 

1.  all  to  whom  the  article  may  come,  and  whose 
lives  may  be  endangered  thereby,  to  exercise  caution 
adequate  to  the  peril  involved.  To  this  principle  the  sale  of 
poisonous  drugs  under  a  false  label  has  been  applied.  Thomas 
V.  Winchester  (1852),  6  N.  Y.  397,  57  Am.  Dec.  455;  Peters 
V.  Johnson,  Jackson  &  Co.  (1902),  50  W.  Va.  644,  41  S.  E. 
190,  88  Am.  St.  909,  57  L.  R.*A.  428;  Bishop  v,  .Weber 
(1885),  139  Mass.  411, 1  N.  E.  154,  52  Am.  Bep,  715;  Norton 
v.  Sewall  (1870),  106  Mass.  143,  8  Am.  Rep.  298;  Dixon  v. 
Bell  (1816),  5  M.  &  S.  198;  Huset  v.  /.  /.  Case,  etc.,  Mach. 
Co.  (1903),  120  Fed.  865,  57  C.  C.  A.  237,  61  L.  R.  A.  303. 

In  the  last  case  cited  it  is  said:  **The  leading  case  upon 
this  subject  is  Thomas  v.  Winchester  [1852],  6  N.  Y.  397,  57 
Am.  Dec.  455.  A  dealer  in  drugs  sold  to  a  druggist  a  jar  of 
belladonna,  a  deadly  poison,  and  labeled  it  *  Extract  of  Dan- 
delion.' The  druggist  filled  a  prescription  of  extract  of 
dandelion,  prepared  by  a  physician  /or  his  patient.  The  pa- 
tient took  the  prescription  thus  filled,  and  recovered  of  the 
wholesale  dealer  for  the  injuries  she  sustained.  In  Norton  v. 
Sewall  [1870],  106  Mass.  143,  8  Am.  Rep.  298,  a  recovery 
was  had  by  a  third  party  for  the  sale  of  laudanum  as  rhu- 
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barb;  in  Bishop  v.  Weber  [1885],  139  Mass.  411,  I.  N.  E.  154, 
52  Am.  Rep.  715,  for  the  furnishing  of  poisonous  food  for 
wholesome  food;  in  Peters  v.  Johnson,  Jackson  &  Go.  [1902], 
50  W.  Va.  644,  41  S.  E.  190,  88  Am.  St.  909,  for  the  sale  of 
saltpetre  for  epsom  salts ;  and  in  Dixon  v.  Bell  [1816] ,  5  M.  & 
S.  198,  for  placing  a  loaded  gun  in  the  hands  of  a  child." 

In  each  of  these  cases  it  is  clear  that  the  natural  and  prob- 
able result  of  the  acts  of  negligence  of  the  manufacturer  and 
vendor  would  not  be  inflicted  upon  the  vendee,  but  extend 
to  and  be  inflicted  upon  those  who  purchased  from  the  vendee 
and  who  consumed  the  poisonous  articles,  or  in  any  manner 
sustained  injuries  resulting  from  the  negligence  of  the  man- 
ufacturer and  vendor. 

Nor  does  this  paragraph  come  within  the  second  class,  for 

the  reason  that  there  is  no  averment  of  fraud  or  deceit.     It 

is  averred  that  the  boiler  was  encased  in  asbestos,  and 

2.  that  it  concealed  the  defect  in  the  boiler,  but  it  does 
not  aver  that  it  was  done  for  the  purpose  of  concealing 

a  known  defect,  as  the  only  knowledge  imputed  to  appellees, 
with  reference  to  the  defect  in  the  boiler  so  coverd  with  as- 
bestos, is  constructive  knowledge.  The  averments  of  the  com- 
plaint as  to  this  are  as  follows:  **The  boiler  at  this  place 
was  not  of  sufficient  strength  and  thickness  to  resist  and  re- 
tain the  steam  pressure  required  to  operate  and  drive  said 
engine,  and,  even  with  the  aid  and  support  of  the  asbestos 
covering,  offered  but  little  protection  and  but  slight  resist- 
ance to  the  steam  pressure  in  the  boiler ;  i  •  •  •  which 
condition  was  known  by  defendants,  or  should  have  been 
known  by  them  by  the  exercise  of  reasonable  diligence  on 
their  part." 

It  does,  however,  fall  jvithin  the  third  subdivision,  which 

relates  to  the  sale  of  an  article  not  in  itself  dangerous,  and 

as  to  all  such  articles  there  is  no  general  or  public 

3.  duty,  but  the  only  duty  the  manufacturer  and  vendor 
of  a  machine  owes,  flows  from  the  contract,  and  he  is 
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not,  therefore,  liable  to  a  third  person,  and  a  stranger  to  the 
contract,  for  injuries  by  reason  of  negligence  in  the  con- 
struction of  such  article. 

In  the  case  of  Daugherty  v.  Herzog  (1896),  145  Ind.  255, 
32  L.  R.  A.  837,  57  Am.  St.  204,  the  court  said  with  reference 
to  the  case  of  Losee  v.  Clute  (1873),  51  N.  Y.  494,  10  Am. 
Rep.  638:  **It  was  held  that  the  manufacturer  and  builder 
of  a  steam  boiler  is  only  liable  to  the  purchaser  for  defective 
materials  or  for  any  want  of  care  ox*"  skill  in  its  construction ; 
and  if,  after  delivery  to  and  acceptance  by  the  purchaser,  and 
while  in  use  by  him,  an  explosion  occurs  in  consequence  of 
such  defective  construction  to  the  injury  of  a  third  person, 
the  latter  has  no  cause  of  action,  on  account  of  such  injury, 
against  the  manufacturer." 

In  the  case  of  Curtin  v.  Somerset  (1891),  140  Pa.  St.  70, 
21  Atl.  244, 12  L.  R.  A.  322,  it  is  said :  '*  If  a  contractor  who 
erects  a  house,  who  builds  a  bridge,  or  performs  any  other 
work ;  a  manufacturer  who  constructs  a  boiler,  piece  of  ma- 
chinery, or  a  steam-ship,  owes  a  duty  to  the  whole  world,  that 
his  work  or  his  machine  or  his  steam-ship  shall  contain  no 
hidden  defect,  it  is  difficult  to  measure  the  extent  of  his  re- 
sponsibility, and  no  prudent  man  would  engage  in  such  oc- 
cupations upon  such  conditions.  It  is  safer  and  wiser  to . 
confine  such  liabilities  to  the  parties  immediately  concerned. " 

The  allegation  is  in  the  alternative,  and,  therefore,  charges 

that  defendants  were  only  guilty  of  not  exercising  due  and 

ordinary  care  in  not  discovering  the  def edt  in  the  en- 

2.  gine,  which  defect  might  have  been  discovered  if  such 
care  had  been  so  exercised.  At  most,  this  averment 
charges  constructive  knowledge  only.  Shenk  v.  Stahl  (1905) , 
35  Ind.  App.  493;  Hays  v.  Hays  (1907),  40  Ind.  App.  471; 
State,  ex  rel  v.  Castell  (1887),  110  Ind.  174, 187;  Cincinnati 
etc,  R.  Co.  V.  Smock  (1893),  133  Ind.  411,  413;  Pein  v.  Miz- 
nerr  (1908),  170  Ind.  659,  665. 

The  amended  first  paragraph  of  the  complaint  falls  within 
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the  third  subdivision,  for  the  further  reason  that  it  is  not 
averred  that  the  manufacturer  and  vendor  had  actual  knowl- 
edge of  the  defect  at  the  time  of  the  repair  and  sale  of  the 
engine,  but  it  is  predicated  upon  the  theory  of  negligence. 
The  paragraph  as  to  this  is  as  follows:  ** Which  condition 
plaintiff  alleges  did  exist  at  the  time  of  the  explosion  herein- 
after described,  and  which  condition  was  known  by  defend- 
ants, or  should  have  been  known  by  them  by  the  exercise  of 
reasonable  diligence  on  their  part,  which  condition  was  the 
same  at  the  time  of  the  sale.*'  In  order  to  make  a 
4.  vendor  liable,  who  sells  an  article  not  in  itself  of  an 
imminently  dangerous  character,  it  must  be  averred 
that  he  had  actual  knowledge  of  the  defect  or  danger.  Huset 
v.  /.  7.  Case,  etc,  Mach.  Co.,  supra;  Heizer  v.  Kingsland,  etc., 
Mfg.  Co.  (1892),  110  Mo.  605,  617,  19  S.  W.  630,  15  L.  R.  A. 
821,  33  Am.  St.  482;  Wellington  v.  Dotvner,  etc.,  Oil  Co. 
(1870),  104  Mass.  64;  Lewis  v.  Terry  (1896),  111  Cal.  39,  43 
Pac.  398,  31  L.  R.  A.  220,  52  Am.  St.  146. 

The  rule  is  well  established  that  where  the  injury  is  the 
result  of  an  act,  the  cause  of  which  is  not  in  itself  immi- 
nently dangerous  to  life  and  limb,  nor  based  upon 
3.  fraud  or  deceit,  nor  implied  invitation,  and  where 
plaintiff  is  not  privy  to  the  contract  with  defendant, 
an  action  for  negligence  will  not  lie.  In  all  cases  like  this 
one,  where  the  manufacturer  and  vendor  owed  no  duty  to  the 
third  person,  who  was  a  stranger  to  the  contract,  there  could  be 
no  recovery.  City  of  LaFayette  v.  West  (1909),  43  Ind.  App. 
325 ;  Dougherty  v.  Herzog,  supra;  Heizer  v.  Kingsland,  etc., 
Mfg.  Co.,  supra;  Huset  v.  J.  I.  Case,  etc.,  Mach.  Co.,  supra; 
Zieman  v.  Kieckhefer,  etc.,  Mfg.  Co.  (1895),  90  Wis.  497,  63 
N.  W.  1021;  Woodivard  v.  Miller  (1903),  119  Ga.  618,  46  S. 
E.  847,  64  L.  R.  A.  932,  100  Am.  St.  192  and  notes;  King  v. 
Creekmore  (1903),  117  Ky.  172,  77  S.  W.  689;  Simons  v. 
Gregory  (1905),  120  Ky.  116,  85  S.  W.  751;  Necker  v.  Har 
vey  (1883),  49  Mich.  517,  14  N.  W.  503. 
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The  view  that  we  have  thus  taken  of  the  first  paragraph  of 
the  amended  complaint  is  applicable  to  the  second  and  third 
paragraphs.  The  trial  court  did  not  err  in  sustaining  the 
demurrer  to  each  of  these  paragraphs. 

Judgment  afl&rmed. 

Myers,  C.  J.,  Comstock,  Roby  and  Hadley,  JJ.,  concur. 


Dissenting  Opinion. 

Rabb^  J. — Without  reference  to  conflicting  decisions  of 
courts  of  last  resort,  I  think  that  the  fundamental  principles 
governing  the  law  of  negligence  requires  one  who  is  engaged 
in  the  manufacture  of  an  article,  which  if  defective  will  be 
dangerous  to  human  life,  to  exercise  ordinary  care  to  dis- 
cover the  existence  of  such  defect  in  the  article  he  manu- 
factures before  he  puts  it  on  the  market  and  places  it  where  it 
is  liable  to  injure  some  one,  and  that  the  exercise  of  this 
care  is  a  duty  which  the  manufacturer  pwes  to  all  who  come 
within  the  danger  to  be  apprehended  from  the  existence  of 
the  defect,  regardless  of  whether  they  do,  or  do  not,  sustain 
contractual  relations  with  the  manufacturer. 

In  this  case  the  article  in  question  is  a  steam  boiler,  belong- 
ing to  a  threshing  outfit.  The  defect,  alleged  in  the  com- 
plaint to  have  existed  in  the  boiler  when  appellee  put  it  on 
the  market,  was  of  such  character  that  appellee  was  bound  to 
know  that  if  it  existed  his  boiler  was  a  thing  of  danger  to 
those  at  work  about  it,  when  being  used  for  the  purpose  for 
which  it  was  manufactured,  and  with  this  defect  in  the  boiler, 
it  was  liable  to  explode  when  in  use,  and  kill  and  maim 
an  entire  threshing  crew.  In  my  opinion  there  is  no  room, 
within  the  reason  and  logic  of  the  law,  to  hold  that  the  manu- 
facturer owed  no  duty  to  those  who  would  be  thus  put  in 
jeopardy  by  such  a  defective  machine  to  exercise  ordinary 
care  to  discover  the  defect  before  putting  out  the  machine 
for  use,  and,  such  being  my  view,  I  think  the  averment  in 
the  complaint,  that  the  condition  of  the  boiler  was  known, 
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'*or  by  the  exercise  of  reasonable  diligence  on  part  of  appel- 
lees could  have  been  known  by  them  at  the  time  the  boiler  was 
sold,"  was  equivalent  to  the  direct  averment  that  they  did 
know  the  fact.  Malott  v.  Sample  (1905),  164  Lid.  645;  Ev- 
ansville,  etc.,  R.  Co.  v.  Duel  (1893),  134  Ind.  156;  Helton- 
ville  Mfg.  Co,  v.  Fields  (1894),  138  Ind.  58;  Louisville,  etc., 
R.  Co.  V.  Miller  (1895),  140  Ind.  685;  Consolidated  Stone  Co. 
v.  Summit  (1899),  152  Ind.  297;  Johnson  v.  Oebhauer 
(1902),  159  Ind.  271;  Consumers  Paper  Co.  v.  Eijer  (1903), 
160  Ind.  424;  Zeller,  McClellan  &  Co.  v.  Vinardi  (1908),  42 
Ind.  App.  232. 
I  think  the  complaint  was  sufficient  to  witlistand  demurrer. 


Prudential  Insurance  Company  v.  Dolan, 

Administrator. 

[No.  el,672.    Filed  May  24,  1910.] 

1.  Insubance. —  Suwlde. —  Evidence, —  Burden  of  Proof. —  Instruc- 
tions.— An  Instruction,  In  an  action  on  a  life  Insurance  policy,  that 
the  burden  is  upon  the  defendant  to  exclude  every  other  reason- 
able hypothesis  than  that  of  suicide,  is  correct,    p.  42. 

2.  INSUB.VNCE. — Suicide. — Presumptions. — Evidence. —  Instructions. 
— The  giving  of  an  Instruction,  in  an  action  on  a  life  Insurance 
policy,  the  defense  being  suicide,  that  suicide  is  intentional  self- 
destruction,  that  it  must  appear  that  the  assured  took  the  al- 
leged poison  to  destroy  his  life,  that  the  presumption  against 
suicide  has  the  effect  of  affirmative  evidence,  and  that  where 
tliere  is  any  other  reasonable  hypothesis  of  death  such  presump- 
tion will  prevail,  even  if  erroneous  in  considering  such  presump- 
tion as  evidence,  does  not  constitute  reversible  error,    p.  42. 

3.  Insurance. —  Suicide. —  Burden  of  Proof. —  The  law  requiring 
that  the  hypothesis  of  death  by  suicide  be  excluded,  where  there 
is  any  other  reasonable  hypothesis  of  death,  does  not  require 
proof  of  suicide  beyond  a  reasonable  doubt,  but  only  by  a  pre- 
ponderance of  the  evidence,    p.  43. 

4.  Insurance. —  Siticide. —  Evidence. —  Presumptions. —  The  pre- 
sumption against  suicide  is  rebuttable,  but  the  law  does  not  pre- 
scribe the  nature  or  amount  of  evidence  necessary  to  overcome 
it,  the  quf»stIon  l)eing  one  of  fact  to  be  determined  as  other  facts 
in  civil  cases,    p.  43. 
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5.  Insubance. —  Suicide. —  Evidence, —  Presumptions. —  Where  the 
death  of  assured  was  caused  by  the  taking  of  poison,  and  there 
is  no  evidence  of  accident  or  mistalie,  the  presumption  against 
suicide  ceases  to  control,    p.  46. 

6.  Insurance. — Suicide. — Instructions. — Be/tt«o^— The  refusal  to 
give  an  instruction  that  the  presumption  against  suicide  Is  rebut- 
table and  should  not  prevail  if  a  preponderance  of  the  evidence 
shows  that  the  assured  conunitted  suicide,  Is  reversible,  though 
the  last  clause  of  another  instruction  stated  facts  from  which 
such  instruction  might  have  been  deduced,    p.  46. 

Prom  Noble  Circuit  Court ;  Joseph  W.  Adair,  Judge. 

Action  by  Peter  Dolan,  as  administrator  of  the  estate  of 
John  E.  McKee,  deceased,  against  the  Prudential  Insurance 
Company  of  America.  From  a  judgment  for  plaintifE,  de- 
fendant appeals.    Reversed. 

Larz  A.  Whitcomh,  L.  W.  Welker  and  Rowland  Evans,  for 
appellant. 

L.  H.  Wrigley,  W.  D.  Carver  and  R.  W.  McBride,  for 
appellee. 

RoBY,  J. — Suit  to  recover  on  a  policy  of  life  insurance. 
Appellant  filed  an  answer  in  one  paragraph,  admitting  the 
facts  set  up  in  a  single  paragraph  of  complaint,  but  averring 
that  the  policy  contained  a  provision  as  follows : 

**  Suicide.  If  within  one  year  from  the  date  hereof  the 
insured  shall  die  of  suicide,  whether  sane  or  insane,  or 
in  consequence  of  his  (or  her)  own  criminal  act,  the 
liability  of  the  company  shall  not  exceed  the  amount  of 
the  premiums  paid  on  said  policy." 

It  was  also  averred  that  the  assured  died  by  suicide  within 
one  year  from  the  date  of  the  policy,  and  that  appellant's 
liability  on  said  policy  is  the  amount  of  premiums  paid  by  said 
assured,  to  wit,  $69.38,  which  sum  said  company  tendered 
before  suit  was  brought,  and  now  brings  it  into  court  for 
the  benefit  of  plaintiff  administrator.  A  reply  in  denial 
closed  the  issue,  which  was  submitted  to  a  jury.  The  verdict 
and  judgment  were  for  appellee.    The  questions  upon  which 
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this  appeal  depends  are  presented  by  the  assignment  that  the 
court  erred  in  overruling  its  motion  for  a  new  trial. 
The  court  instructed  the  jury  that  the  burden  was  upon 
defendant  to  exclude  by  evidence  every  other  reason- 

1.  able  hypothesis  than  that  of  suicide.    The  authorities 
sustain  the  instruction.    Modern  Woodmen,  etc,  v. 

Craiger  (1909),  (Ind.  App.),  90  N.  E.  8^;  Equitable  Life  Ins. 

Co.  V.  Hebert  (1906),  37  Ind.  App.  373,  117  Am.  St.  324. 

The  court  also  gave  an  instruction  in  part  as  follows : 

2.  **  Suicide  is  self -killing  intentionally  done.     It  is  not 
enough  that  the  decedent  with  his  own  hand  carried 

the  poison  to  his  lips.  It  must  appear  that  he  intended  by 
its  use  to  destroy  his  own  life.  Such  intentional  self-destruc- 
tion cannot  be  presumed.  So  strong  is  the  love  of  life  in  the 
human  breast,  and  so  uniform  the  efforts  of  men  to  preserve 
their  existence,  that  the  presumption  of  the  law  is  against 
suicide  and  in  favor  of  the  death's  having  arisen  from  negli- 
gence, accident  or  mistake.  This  presumption  has  the  effect 
of  affirmative  evidence,  and  is  to  be  treated  as  evidence  in  this 
case,  and  unless  such  presumption  is  so  negatived  by  the  sur- 
rounding facts  as  to  leave  room  for  no  other  reasonable 
hypothesis  than  that  of  suicide,  that  presumption  will  be  al- 
lowed  to  prevail.'' 

It  is  contended  that  the  presumption  referred  to  is  not 
evidence,  and  that  the  instruction  was  therefore  erroneous. 
The  authorities  upon  this  point  are  conflicting.  Assuming 
that  "the  exact  scope  and  operation  of  these  prima  facie  as- 
sumptions are  to  cast  upon  the  party  against  whom  they 
operate,  the  duty  of  going  forward,  in  argument  or  evidence, 
on  the  particular  point  to  which  they  relate"  (Thayer, 
Preliminary  Treatise  on  Evidence  314,  336,  337,  339),  as 
appellant  asserts  the  law  to  be,  we  are  not  of  the  opinion  thut 
the  inaccurate  statement  is  such  as  to  justify  a  reversal. 

The  law,  which  requires  that  the  hypothesis  of  death  by 
suicide  be  excluded,  where  the  death  can  reasonably  be  ac- 
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counted  for  on  other  grounds  than  that  of  suicide, 

3.  does  not  require  proof  of  suicide  beyond  a  reasonable 
doubt.  The  fact  of  suicide  is  determined  from  a  pre- 
ponderance of  the  evidence.  Lindahl  v.  Supreme  Court,  etc. 
(1907),  100  Minn.  87, 110  N.  W.  358,  8  L.  R.  A.  (N.  S.)  916; 
Boynton  v.  Equitable  Life  Assur.  Soc.  (1901),  105  La. 
202,  29  South.  490,  52  L.  R.  A.  687.  If  the  proof  is  estab- 
lished that  decedent  committed  suicide,  the  hypothesis  that 
he  came  to  his  death  by  accident  is  ipso  facto  removed. 

Presumptions  of  this  nature  operate  in  the  absence  of  evi- 
dence to  the  contrary.     The  law  does  not  prescribe  any  for- 
mula by  which  the  hypothesis  of  accident  must  be  re- 

4.  moved.  It  is  sufficient  that  it  is  met  by  evidence 
where  there  are  no  facts  or  circumstances  shown  indi- 
cating accident  or  mistake,  and  facts  and  circumstances  are 
shown  which  establish  that  the  cause  of  death  was  suicide. 
There  is  no  room  for  other  hypotheses,  and  the  issue  of  sui- 
cide is  determined  as  other  issues  of  fact  in  civil  causes.  The 
evidence  shows  that  the  body  of  decedent  was  found  in  a 
hotel  room,  lying  across  the  bed,  the  feet  touching  the  floor. 
The  body  was  fully  dressed,  with  the  exception  of  overcoat 
and  hat.  There  was  a  brown  streak  on  the  face,  from  the 
corner  of  the  mouth  across  the  cheek.  On  a  desk,  two  feet 
away  from  the  bed,  was  an  empty  bottle  which  had  contained 
carbolic  acid.  On  the  desk  was  a  note  which  read:  **Dear 
Mother  and  ^11. "  The  fingers  were  discolored  where  they 
had  come  in  contact  with  carbolic  acid.  Death  was  caused 
by  swallowing  carbolic  acid.  Decedent's  grip  was  in  the 
room,  and  it  contained  various  articles  and  medicine  used  for 
the  treatment  of  syphilis.  The  body  showed  symptoms  of 
syphilis.  Had  the  jury  found  that  the  death  was  due  to  sui- 
cide, there  would  have  been  no  room  to  insist  that  other  hy- 
potheses were  not  excluded.  The  facts  in  this  case  are  stronger 
in  support  of  the  theory  of  suicide  than  those  in  the  case  of 
Equitable  Life  Ins.  Co.  v.  Hebert,  supra.  There  was  a  con- 
flict in  the  evidence  in  that  case  as  to  the  cause  of  death. 
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There  was  also  evidence  which  might  have  been  taken  as  ac- 
counting, on  legitimate  grounds,  for  the  possession  of  car- 
bolic acid  by  decedent.  Neither  equivalent  nor  similar  cir- 
cumstances have  been  pointed  out  in  the  briefs  as  existing  in 
this  case.  Sovereign  Camp,  etc,  v.  Haller  (1900),  24  Ind. 
App.  108.  Where  there  are  no  facts  shown  indicating  either 
accident  or  mistake,  and  facts  are  shown  pointing 

5.  strongly  to  suicide,  the  presumption  against  suicide 
ceases  to  control.    The  jury  found  that  decedent  did 

not  commit  suicide.  A  review  of  the  instructions  given  leads 
to  the  conclusion  that  such  finding  was  based  upon  the  pre- 
sumption against  suicide,  and  prominence  was  given  to  this 
presumption  by  the  instructions  before  referred  to,  and  by 
others.    Appellant  requested  that  the  court  give  the 

6.  following  instruction,  which  was  reasonable:    **The 
jury  is  instructed  that  the  presumption  that  John  E. 

McKee  did  not  take  his  own  life  is  a  rebuttable  presumption, 
and  should  not  prevail  if  a  fair  preponderance  of  the  evi- 
dence in  this  case  before  you  shows  that  said  McKee  com- 
mitted suicide,  as  alleged  in  defendant's  answer.'' 

The  presumption  was  a  rebuttable  one.  That  fact  might 
possibly  have  been  deduced  from  an  analysis  of  the  last 
clause  of  the  instruction  heretofore  set  out,  but  the  party 
who  seasonably  requests  a  clear-cut  statement  of  an  applica- 
ble legal  proposition  of  so  vital  a  character  as  this  one,  is 
entitled  to  have  it  given,  and  the  last  clause  of  the  requested 
instruction  also  correctly  stated  the  law.  The  refusal  to  give 
this  instruction  was  error. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sustain  the  motion  for  new  trial. 
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Heyns  et  al.  v.  Meyer. 

[No.  7,020.     Filed  May  24,  1910.] 

1.  Sales. — Conditional, — Retention  of  Title. — Assignment  of  Rights 
Under  Contract, — BilU  and  Notes. — Where  a  vendor  sells  an  ar- 
ticle, the  vendee  by  a  written  contract  agreeing  that  title  thereto 
should  not  pass  until  the  final  payment  of  the  notes  given  there- 
for, and  the  notes  giv'en  contained  no  provision  in  reference  to 
title,  an  assignment  of  such  contract  and  notes  vested  in  the  as- 
signee all  the  rights  and  title  of  the  vendor  in  and  to  such  article, 
p.  46. 

2.  Sales. — Conditional. — Assignment  of  Contract  Rights. — Deliv- 
ery. — The  assignment  of  a  contract  retaining  title  to  an  article 
conditionally  sold,  together  with  the  notes  given  therefor,  consti- 
tutes a  sulBclent  delivery  to  pass  all  of  the  vendor's  rights  to  the 
property,    p.  48. 

From  Gibson  Circuit  Court ;  0.  M.  Welborn,  Judge. 

Action  by  William  Heyns  and  others  against  Martin 
Meyer.  From  a  judgment  for  defendant,  plaintiffs  appeal. 
Reversed. 

Lucius  C.  Embree  and  Morton  C,  Embree,  for  appellants. 
D.  W.  Duncan,  J.  W.  Brady,  W.  E.  Stilwell  and  Henry 
Kister,  for  appellee. 

Rabb,  J. — One  Friday  made  a  conditional  sale  to  ap- 
pellee of  a  stone  crusher,  evidenced  by  a  written  contract 
signed  by  the  parties.  Said  appellee  at  the  same  time  exe- 
cuted to  the  seller,  as  a  part  of  the  purchase  price  of  the 
machine,  three  promissory  notes.  The  contract  provided 
that  the  title  to  said  machine  should  remain  in  the  seller  until 
said  notes  were  paid,  and  that  the  purchaser  was  to  have  pos- 
session of  the  machine ;  but  on  a  failure  to  pay  said  notes,  or 
either  of  them,  at  maturity,  the  seller  should  have  the  right 
to  take  possession  thereof. 

This  contract  and  said  notes  were  assigned  by  said  Friday 
to  one  Ziliak,  who  in  turn  assigned  them  to  appellants,  and 
all  of  said  notes  being  due  and  unpaid,  this  action  was 


46  APPELLATE  COLUT  OP  INDIANA, 

Heyu8  r.  Meyer— 46  Ind.  App.  45. 

brought  by  appellants  to  recover  possession  of  the  machine, 
appellants  claiming  to  own  it  by  virtue  of  the  transaction. 

The  evidence  shows  a  written  contract  entered  into  between 

Friday  and  appellee,  by  the  terms  of  which  Friday  sold  to 

Meyer,  on  conditions  named,  a  stone  crusher.     This 

1.  writing  set  out  in  detail  the  terms  of  the  contract, 
and  defined  the  rights  of  the  parties  thereto  in  the  ma- 
chine, which  was  the  subject-matter  thereof.  The  terms  of 
this  contract  provided  that  the  purchaser  should  pay  a  cer- 
tain part  of  the  purchase  price  in  cash,  and  should  execute 
his  notes  for  the  residue,  payable  to  Friday,  at  certain  dates 
in  the  future,  and  that  on  failure  to  pay  the  notes  as  they 
matured  Friday  should  have  the  right  to  take  possession  of 
the  machine,  and  that  the  legal  title  to  the  machine  should 
not  pass  to  the  purchaser  until  the  purchase  price  was  fully 
paid. 

It  also  appears  that  appellee  executed  the  notes  to  Fri- 
day as  provided  in  the  contract,  and  while  the  contract 
furnished  the  consideration  for  the  notes,  the  notes  in  no 
manner  referred  to  the  contract  or  to  the  title  of  the  machine. 

It  also  appears  that  appellants  were  engaged  in  the  con- 
struction and  improvement  of  certain  public  highways,  in 
which  work  crushed  stone  was  used,  and  that  said  appellee 
was  a  subcontractor  under  appellants,  furnishing  appellants 
with  the  crushed  stone  in  making  the  road,  and  that  the  ma- 
chine in  question  was  used  by  them  in  crushing  the  stone; 
that  Friday's  notes  came  due,  and  said  appellee  was  unable 
to  pay  them ;  that  Friday  was  pressing  him  for  the  money ; 
that,  under  these  conditions,  appellee  informed  Ziliak  of  his 
embarrassment,  and  told  him  that  unless  Friday  was  paid,  he 
(Friday)  would  take  the  machine  from  him;  that  Ziliak  in- 
formed appellants  of  the  condition  of  affairs,  and,,  by  agree- 
ment between  Ziliak  and  appellants,  Ziliak  went  to  see  Fri- 
day in  reference  to  the  matter ;  that  Friday  told  Ziliak  that 
the  crusher  was  now  his,  and  he  could  take  it  at  any  time. 
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and  that  Ziliak  bought  Friday's  claim  to  the  property,  tak- 
ing to  himself  an  assignment  of  the  contract  for  the  sale  of 
the  crusher  and  the  notes,  the  notes  being  assigned  to  him 
without  recourse,  he  paying  Friday  therefor  the  remainder 
due  on  said  appellee's  contract,  the  notes  and  contract  being 
assigned  by  Ziliak  to  appellants ;  that  the  purchase  was  made 
from  Friday  by  Ziliak  at  the  request  of  appellants,  and  for 
the  purpose  of  preventing  Friday  from  interfering  with  said 
appellee's  carrying  out  his  contract  with  appellants  to  fur- 
nish the  crushed  stone  for  the  construction  of  the  roads  which 
they  were  engaged  in  building. 

It  is  insisted  by  said  appellee  that  the  decision  of  this  ap- 
peal is  governed  by  the  cases  of  Domestic  Sewing  Mach.  Co. 
V.  Arthiirhultz  (1878),  63  Ind.  322,  and  Hyde  v.  Court- 
wright  (1896),  14  Ind.  App.  106.  In  both  of  these  cases  a 
promissory  note  had  been  executed  by  the  purchaser  of  per- 
sonal property,  which  note  recited  the  fact  that  the  title  to 
the  property  for  which  the  note  was  given  should  remain  in 
the  seller,  naming  him,  until  the  note  was  fully  paid.  The 
court  in  each  case  held  that  the  proof  of  the  assignment  of 
the  note  would  not,  standing  alone,  carry  with  it  the  transfer 
of  the  title  to  the  property,  in  consideration  of  the  purchase 
of  which  the  seller  gave  the  note.  We  think  these  authori- 
ties not  controlling  in  this  .case. 

Here  the  rights  of  the  parties  to  the  machinery  in  question 
were  fully  and  clearly  defined  by  the  separate,  distinct,  writ- 
ten contract,  signed  by  both  parties.  The  evidence  was 
without  dispute,  that  in  the  negotiations  between  Ziliak  and 
Friday,  in  reference  to  the  matter,  Friday  claimed  that  under 
the  contract  he  ownied  and  had  a  right  to  take  possession  of 
the  machine,  and  that  with  this  understanding,  Ziliak  bought, 
not  the  notes  alone,  but  Friday's  claim  under  the  contract, 
and  that  the  purpose  and  object  of  the  transaction  was  not 
to  acquire  the  ownership  of  the  notes,  but  to  acquire  Friday's 
right  to  the  machine  in  question. 

It  is  true  that  to  effect  a  complete  sale  of  personal  prop- 
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erty,  delivery  is  essential,  but  actual  manual  delivery  of  the 
one  thing  sold  is  not  always  possible,  and  is  not  always 

2.  required.  A  sfymbolic  delivery  is  sufficient,  where, 
under  the  circumstances,  the  seller  is  not  in  posses- 
sion of  the  thing  sold,  or  it  is  of  such  a  nature  that  it  is  not 
susceptible  of  manual  delivery.  It  has  never  been  held  that 
one,  having  sold  property  under  a  conditional  contract  of  sale 
of  the  character  under  consideration  here,  may  not  sell  all 
his  right,  title  and  interest  in  the  article  sold,  and  of  course  it 
is  not  possible  that  he  could  transfer  to  the  purchaser  the 
actual  possession  of  the  thing  sold,  because  it  would  be  in  the 
rightful  possession  of  the  conditional  purchaser,  and,  to  com- 
plete such  sale,  the  proper  and  only  delivery  that  could  be 
made  would  be  a  transfer  of  the  writing  which  evidenced  his 
rights. 

Our  statute  expressly  provides  that  all  instruments  in 
writing,  signed  by  any  person  for  the  delivery  of  a  specific 
article,  or  to  convey  property,  shall  be  negotiated  by  indorse- 
ment thereon,  so  as  to  vest  the  property  thereof  in  each  in- 
dorsee respectively.     §9071  Burns  1908,  §5501  R.  S'.  1881. 

Here,  under  the  contract  entered  into  between  appellee 
Meyer  and  Friday,  each  of  them  had  an  interest  in  the  stone 
crusher.  Neither  was  the  absolute  owner  thereof.  Said 
appellee  had  the  right  to  the  possession  of  it,  and  upon  the 
lull  payment  of  the  purchase  price  he  became  the  absolute 
owner.  Failing  to  pay  the  purchase  price,  he  contracted  to 
deliver  possession  to  Friday,  who  held  the  legal  title,  subject 
to  said  appellee's  right  to  possession  and  to  acquire  the  legal 
title  by  payment  of  the  purchase  price.  We  think  that  the 
assignment  of  this  contract  by  either  party  to  it  would 
carry  with  it  all  the  rights  of  such  assignor  under  the  con- 
tract. 

In  the  case  of  Blair  v.  Hamilton  (1874),  48  Ind.  32,  it  was 
held  that  the  rights  of  the  parties  \inder  a  contract  of  this 
character,  where  it  was  signed  by  the  vendee  alone,  is 
assignable,  and  that  the  sale  of  the  property  by  the  vendee 
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and  the  delivery  of  the  possession  operated  as  an  equitable 
assi^ment  of  his  rights  thereunder.  We  apprehend  that 
had  the  vendor  signed  the  article,  an  assignment  by  the 
vendee  of  this  writing  would  have  been  sufficient  to  carry  to 
his  vendee  his  rights  under  the  contract.  The  assignment  of 
the  contract  is  the  only  delivery  of  possession  the  seller  of  the 
property  could  give  to  his  purchaser,  where  the  subject-mat- 
ter of  the  sale  was  already  in  the  rightful  possession  of  a 
conditional  vendee. 

We  think  that  the  assignment  of  this  contract,  with  the 
notes,  gave  to  appellants  precisely  the  same  rights  to  the 
stone  crusher  that  were  held  by  the  assignor  Friday.  Appel- 
lants' motion  for  a  new  trial  should  have  prevailed. 

Judgment  reversed  and  a  new  trial  ordered. 


Wea  Township  of  Tippecanoe  County  v.  Cloyd. 

[No.  6,764.    Filed  May  24,  1910.] 

1.  Animals. — Dogs. — Killing  Sheep, — Townships, — Complaint. — ^A 
complaint  for  damages  on  account  of  sheep  killed  by  dogs,  need 
not  aver  that  the  defendant  township  has  money  with  which  to 
pay  such  damages,  such  claims  being  payable  in  order  of  pres- 
entation as  the  money  becomes  available,    p.  51. 

2.  Animals. — Dogs. —  Sheep. —  O  icnership, —  Admissions. —  An  an- 
swer by  a  township,  in  an  action  against  it  to  recover  damages 
for  sheep  killed  by  dogs,  that  certain  sheep  of  plaintlflF's  were 
killed  by  dogs,  as  alleged  In  the  complaint,  and  that  defendant 
tendered  to  plaintiff  $120  for  his  damages,  and  brought  such  ten- 
der Into  court  for  plaintiff's  benefit,  sufficiently  admits  that  the 
plaintiff  was  the  owner  of  the  sheep,    p.  52. 

3.  Appeal. — Harmless  Error, — Evidence. — Admissions. — Failure  to 
prove  a  fact  is  not  harmful,  where  defendant  expressly  admitted 
such  fact    p.  52. 

4.  Animals. —  Dogs, —  Sheep. —  Allegations. —  Instructions, — ^An  in- 
struction that  the  only  question  In  a  case  of  damages  for  sheep 
killed  by  dogs  was  that  of  damages,  and  that  the  burden  was 
upon  the  plaintiff  to  prove  the  amount  of  damage  sustained,  is 
not  prejudicial,  where  It  was  agreed  that  the  plaintiff  had  filed 
his  claim  for  damages  and  that  defendant  had  tendered  the 

Vol.  46—4 
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amount  It  thought  to  be  correct,  and  where  all  of  the  formal 
averments  of  the  complaint  were  testified  to  by  the  plaintiff's  wit- 
nesses, and  stood  wholly  uncontradicted,    p.  52. 

5.  Appeal. — Record. — Contradict  ion. — Instructions. —  Modi/lea  tions. 
— An  assignment  that  the  court  erred  in  modifying  a  certain  in- 
struction is  not  available,  where  the  record  in  one  place  shows 
that  it  was  modified,  and  in  another,  that  It  was  given  as  re- 
quested,   p.  53. 

C.  Animals. —  Sheep. —  Pedigree. —  Damages. —  Evidence. —  In  an 
action  for  damages  for  sheep  killed  by  dogs,  evidence  that  such 
sheep  were  pedigreed  and  useful  for  breeding  purposes  Is  admis- 
sible, the  damages  recoverable  being  their  highest  market  price 
for  any  purpose,    p.  53. 

7.  Animals. —  Sheep. —  Killing  of,  hy  Dogs. —  Damages. —  How 
Shoicn. — ^To  recover  damages  for  sheep  killed  by  dogs.  Individual 
damages,  and  not  damages  to  the  flock  as  a  whole,  must  be 
shown,    p.  54. 

8.  Animals. —  Sheep. —  Damages. —  Evidence. —  Where  there  was 
uncontradicted  evidence  that  the  loss  sustained  by  the  killing 
and  maiming  of  certain  sheep  was  In  excess  of  the  verdict,  the 
fact  that  damage  sustained  by  the  worrying  and  overheating  of 
others  was  not  specifically  shown,  is  not  reversible  error,     p.  54. 

From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  Ritchey  Cloyd  against  Wea  Township  of  Tippe- 
canoe County.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed, 

m 

Charles  E.  Thompson,  for  appellant. 
Edgar  D.  Randolph,  for  appellee. 

Hadley,  J. — ^Appellee  instituted  this  action  in  the  Su- 
perior Court  of  Tippecanoe  County  against  appellant  to  re- 
cover damages  for  sheep  killed  and  maimed  by  dogs. 

The  complaint  consisted  of  one  paragraph  charging,  in 
substance,  that  appellee  was  a  resident  of  Wea  township,  and 
owned  in  that  township  a  certain  number  of  sheep  which 
were  killed  by  dogs,  averring  the  assessment  of  damages  as 
required  by  the  statute,  and  setting  forth  the  amount  of  dam- 
ages sustained  by  appellee.  Appellant  answered  the  com-* 
plaint  by  filing  a  general  denial  and  by  an  affirmative  para- 
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graph  admitting  that  appellee's  sheep  were  injured  in  said 
township,  as  averred  in  the  complaint,  and  setting  up  a 
tender  of  an  amount  which,  in  the  opinion  of  the  trustee, 
equaled  the  damages  sustained  to  the  property  of  appel- 
lee. The  tender  was  kept  good  by  the  payment  of  the  money 
into  court.  The  cause  was  tried  and  judgment  rendered  in 
favor  of  appellee  for  $365.  Appellant  filed  a  motion  for  a 
new  trial,  which  was  overruled.  The  error  relied  upon  for 
reversal  is  the  ruling  of  the  court  upon  the  motion  for  a  new 
trial. 

The  first  instruction  of  the  court  was  as  follows :  *' Under 
the  admissions  in  this  case,  the  only  question  for  you  to  con- 
sider is  the  amount  of  the  damages  plaintiff  is  entitled  to 
recover.  You  will  remember  the  averments  of  the  complaint 
uiK)n  the  question  of  damages,  and  before  he  can  recover  he 
must  prove  by  a  preponderance  of  the  evidence  that  he  was 
damaged  as  alleged,  and  the  extent  thereof.''  Appellant  in- 
sists that  this  instruction  was  erroneous  for  the  reason 
that  there  was  no  admission  in  the  record  that  there  was  on 
hand  and  in  possession  of  appellant  sufficient  money 

1.  to  pay  said  damages.  While  the  complaint  averred 
that  the  trustee  had  funds  on  hand  sufficient  to  pay 
said  damages,  this  averment  was  surplusage,  and  need  not 
have  been  proved. 

The  dog  tax  provided  for  by  statute  is  for  the  purpose 
of  paying  damages  for  stock  maimed  or  kiUed  by  dogs.  The 
claims  must  be  paid  in  the  order  of  their  presentation.  If 
there  are  not  sufficient  funds  on  hand  at  that  time  to  pay 
them,  they  should  be  paid  with  the  money  when  received. 
It  was  not  intended  by  the  statute  that  the  claims  for  one 
year  should  be  settled  by  the  taxes  for  that  year,  unless  the 
taxes  of  that  year  or  the  funds  on  hand  were  sufficient  fully 
to  pay  such  claims.  The  claim  is  against  the  township,  but 
can  only  be  paid  out  of  the  special  fund,  and  a  judgment  for 
such  damages  may  be  recovered,  although  at  the  time  of  the 
judgment  there  are  no  funds  on  tand  out  of  which  it  may  be 
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paid.  When  so  recovered,  it  must  stand  as  a  claim  against 
the  township,  to  be  paid  in  its  order  out  of  the  dog-tax  fund, 
as  such  fund  is  paid  in.  Shelby  Tp,  v.  Randies  (1877),  57 
Ind.  390.  Appellant  insists  that  it  was  erroneous  for  the 
further  reason  that  it  was  not  admitted  that  appellee  was  the 
owner  of  the  flock  of  sheep  in  Wea  township,  Tippe- 

2.  canoe  county,  Indiana.  Appellant,  by  its  second  para- 
graph, admitted  ''that  certain  sheep  of  plaintiff's  were 

killed  by  dogs,  as  averred  in  his  complaint. ' ' 

Appellant  also  admitted  that  it  tendered  to  appellee  $120 
for  his  said  damages,  and  brought  the  tender  into  court  for 
the  benefit  of  appellee.  The  tender  was  a  statutory  one,  as 
provided  under  §3269  Burns  1908,  Acts  1897  p.  178,  §12, 
and,  under  the  circumstances,  was  an  admission  of  the  town- 
ship's  liability  to  appellee  for  damages  to  some  amount. 
Abel  V.  Opel  (1865),  24  Ind.  250;  28  Am.  and  Eng.  Ency. 
Law  (2d  ed.)  15;  Bacon  v.  Inhabitants  of  Charlton  (1851),  7 
Cush.  (Mass.)  581.  Appellant  insists  that  it  was  not  ad- 
mitted that  the  dogs  which  damaged  the  sheep  were 

3.  not  owned  nor  harbored  by  appellee.     This  fact  was 
expressly  admitted  in  the  trial.   Appellant  further  in- 
sists that  it  was  not  admitted  that  the  number  of  sheep  killed, 

as  averred,  is  correct,  or  the  nxmiber  averred  to  have 

4.  been  injured,  correct,  or  that  the  sheep  were  of  the 
number  and  value  as  alleged  in  the  complaint.    These 

were  matters  relating  solely  to  the  question  of  the  amount  of 
damages,  and  the  court  expressly  charged  the  jury,  in  the 
instruction  in  question,  that  appellee  had  the  burden  of 
proving  these  facts,  and  that  that  was  the  question  they  had 
to  determine.  Furthermore,  an  examination  of  the  record 
shows  that  it  was  specifically  agreed  that  the  claim  for  the 
damages  of  appellee  for  injury  to  sheep,  belonging  to  him,  in 
Wea  township,  was  properly  filed  with  the  trustee  of  said 
township,  in  accordance  with  the  statute,  and  that  there- 
after said  trustee  made  a  tender  to  appellee  of  the  amount  he 
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thought  equaled  the  claim ;  that?  all  of  the  formal  averments 
of  the  complaint  were  testified  to  by  witnesses,  and  were  un- 
questioned by  appellant;  that  the  sole  controversy  at  the 
trial  was  upon  the  amount  of  damages  recoverable  and  in  no 
place  in  the  record  was  the  liability  for  damages  questioned. 
The  giving  of  the  instruction  did  not  injuriously  affect  the 
substantial  rights  of  appellant,  even  if  it  was  not  technically 
correct  and  is  therefore  not  available  on  appeal. 

Appellant  argues  that  the  court  erred  in  modifying  in- 
struction five,  as  asked,  and  giving  it  as  modified.     The  rec- 
ord does  not  disclose  any  modification  of  instruction 

5.  five.     Instruction  five,  requested  by  appellant,  is  set 
out  as  asked,  and  the  record  shows  no  refusal  to  give 

it,  but  does  show  that  it  was  given  in  the  form  as  asked. 
There  is  a  recital  at  the  end  of  the  instructions,  that  the  court 
modified  said  instruction  by  inserting  certain  words ;  but  this 
recital  is  a  plain  contradiction  of  the  other  portions  of  the 
record,  and  therefore  does  not  affirmatively  show  any  error. 
It  is  not  proper  to  modify  an  instruction  asked  by  a  party, 
and  give  it  as  a  modification.  Such  instruction  can  only  be 
given  as  one  given  by  the  court  on  its  own  motion.  But  the 
record  here  shows  no  reversible  error  in  this  respect.  §561 
Bums  1908,  Acts  1907  p.  652. 

There  is  no  error  shown  in  the  record  in  the  giving  of  in- 
struction five. 

Objection  is  made  to  the  introduction  of  certain  testimony 

as  to  the  kind  and  character  of  the  sheep  killed.    By  this 

testimony  it  was  shown  that  the  sheep  were  blooded, 

6.  pedigreed  Shropshire  sheep;  that  some  of  the  sheep 
killed  had  been  prize  winners  at  fairs  and  exhibitions, 

and  that  there  was  an  open  market  for  this  class  of  sheep ; 
that  sheep  of  the  breed  and  pedigree  of  the  ones  killed  and 
injured  had  an  actual  market  price  for  breeding  purposes 
that  was  in  excess  of  the  price  of  ordinary  sheep  for  food 
purposes.  The  statute  provides  that  the  stock  must  be  val- 
ued at  the  actual  cash  value  for  which  it  would  have  sold  if 
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placed  on  the  market  at  the  time  such  damage  was  sustained. 
§3269  Burns  1908,  Acts  1897  p.  178,  §12. 

This  provision  of  the  statute  means  the  highest  actual  cash 
price  which  said  sheep  would  bring  in  the  market  for  any  and 
all  uses  to  which  the  sheep  in  question  were,  on  the  day  and 
date  of  their  injury,  adapted,  and  for  which  they  were  avail- 
able. It  was  shown  without  contradiction  that  these  sheep 
were  adapted  to  and  were  available  for  breeding  purposes. 
This  being  true,  it  was  proper  to  show  their  kind  and  charac- 
ter in  order  to  determine  what  their  actual  cash  value  was  for 
that  purpose  on  the  market.  If  the  actual  cash  value  on  the 
market  of  the  sheep  in  question  for  breeding  purposes  was 
greater  than  for  food  purposes,  the  former  was  the  proper 
highest  value,  and  was  the  value  to  be  determined  under  the 
statute.  There  was  no  error  in  the  admission  of  this  testi- 
mony. 

It  was  also  urged  that  individual  damage  to  the  sheep  was 
not  shown,  but  damage  to  the  flock  was  shown.    It  is 

7.  the  law  that  individual  damage  must  be  shown  before 
compensation  can  be  recovered.     §3268  Burns  1908, 

Acts  1897  p.  178,  §11. 

There  was  testimony  to  the  effect  that  all  of  the  ewes  and 

lambs   in   the    flock    were   damaged,    generally   by    being 

maimed,  chased  and  over-heated  by  the  dogs;  yet  it 

8.  was  shown  that  each  individual  lamb  was  damaged  in 
one  of  the  ways  mentioned.  Appellant  has  not  point- 
ed out  to  us,  and  we  have  been  unable  to  discover,  any  testi- 
mony that  the  flock  as  a  flock  was  damaged.  The  testimony 
was  that  a  certain  number  were  killed,  a  certain  number 
maimed  or  crippled",  and  a  certain  number  injured  by  being 
over-heated,  and  that  the  individuals  of  the  flock  were  of  cer- 
tain specified  value.  This  meets  the  requirements  of  the 
statute.  The  evidence  introduced  that  some  of  the  sheep 
were  maimed  or  crippled,  and  others  injured  from  over-heat- 
ing, on  account  of  being  chased  by  the  dogs,  was  competent 
to  show  the  character  of  the  injuries,  and,  if  properly  fol- 
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lowed  up  with  evidence,  might  form  a  basis  for  estimating  the 
damages  in  each  particular  case;  but  this  evidence  was  not 
followed  up  with  any  testimony  as  to  the  amount  of  the  dam- 
age in  each  particular  case,  and  appellant  insists  that  for 
this  reason  the  evidence  is  insuflScient  to  sustain  the  verdict. 
The  evidence  that  an  injury  was  caused  is  not  suflBcient  to 
warrant  the  jury  in  fixing  the  amount  of  damages  for  such 
injury,  unless  some  basis  is  fixed  to  support  the  conclusion 
of  the  jury.  To  say  that  a  lamb  before  the  injury  was  worth 
$30 ;  that  after  the  injury  it  became  emaciated,  did  not  thrive 
and  the  wool  became  lifeless,  without  fixing  its  value  in  its 
injured  state,  or  showing  it  was  of  no  value,  or  in  some  way 
estimating  or  giving  facts  from  which  the  jury  might  esti- 
mate the  damage,  will  not  support  a  finding  for  damages. 
But  we  cannot  reverse  this  case  on  account  of  this  testimony, 
since  the  evidence  clearly  shows  that  there  were  five  ewes  and 
thirteen  lambs  killed,  being  therefore  a  total  loss.  The  evi- 
dence also  shows  that  there  were  ten  lambs  maimed  and  in- 
jured by  over-heating.  The  uncontradicted  evidence  is,  that 
at  the  time  of  the  injury  the  actual  cash  value  in  the  market 
of  each  of  the  ewes  and  lambs,  for  breeding  purposes,  was 
from  $20  to  $30.  Taking  the  value  at  $20,  the  lowest  amount 
fixed,  the  eighteen  animals  killed  were  of  the  value  of  $360 ; 
and  there  was  specific  evidence  that  the  ten  lambs  that  were 
over-heated  were  damaged  $3  a  head,  which  would  be  $30 
for  the  specific  damage  to  the  lambs.  This  makes  a  total 
damage  of  $390.  In  addition  to  this,  there  was  evidence  that 
four  of  the  ewes  were  still  living,  but  were  so  Badly  crippled 
that  they  were  valueless.  The  judgment  was  for  $365.  It  is 
therefore  apparent  that  the  jury  did  not  take  into  considera- 
tion any  damage  on  account  of  the  crippled  lambs,  or  the 
ewes  and  lambs  that  were  over-heated,  except  the  ten  that 
were  specifically  mentioned. 

In  this  state  of  the  record,  it  appears  that  the  jury  was 
not  in  any  way  influenced  in  fixing  the  amount  of  damages 
by  the  testimony  of  injury  to  the  ewes  and  lambs,  in  relation 
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to  which  no  specific  amount  of  damage  was  adduced  in  evi> 
dcnce.  In  fact,  it  clearly  appears  that  the  jury  would  have 
^leen  warranted  in  awarding  a  much  larger  sum  than  was 
awarded,  under  the  testimony  in  the  case,  for  the  dead  ewes 
and  lambs  alone,  since,  as  we  have  seen,  the  value  of  the  ewes 
and  lambs  varied  from  $20  to  $30  a  head.  We  find  no  avail- 
able error  in  the  record. 
Judgment  affirmed. 


Lett  v.  Eastern  Moline  Plow  Company. 

[No.  6,830.    Filed  May  24.  1910.] 

1.  Sales. — Retention  of  Title. — Wholesalers. — Retailers. — ^A  whole- 
saler who  sells  goods  to  a  retailer,  retaining  title  thereto  so  long 
as  anything  shall  be  unpaid  thereon,  does  not  Impliedly  author- 
ize a  sale  thereof  in  bulk  by  such  retailer  to  another,  so  as  to  pass 
the  title  thereto,    p.  57. 

2.  Appeal. —  Weighing  Evidence. —  Verdict. —  Where  there  was  a 
conflict  in  the  evidence  on  an  issue,  the  verdict  returned  is  con- 
clusive on  appeal,    p.  59. 

8.  Sales. — Manufacturers. — Retailers. — Retention  of  Title. — Third 
Persons. — ^A  manufacturer  who  retains  title  to  goods  furnished 
to  a  retailer  to  be  sold  In  the  usual  maimer,  impliedly  authorizes 
the  conveyance  of  an  absolute  title  to  the  retail  purchaser,    p.  63. 

4.  Sales. — Title. — Ordinarily,  a  vendor  can  pass  no  greater  title 
to  goods  than  that  which  he  possesses,    p.  63. 

5.  Sales. —  Retention  of  Title. —  Wholesalers. —  Retailers. —  A  con- 
tract by  which  a  wholesaler  retains  title  to  goods  furnished  to  a 
retailer  to  be  sold  In  the  usual  manner  is  valid,    p.  63. 

6.  Sales. — Contracts. — Retention  of  Title. —  Wholesalers. —  Retail- 
ers.— A  contract  providing  that  the  wholesale  vendor  shall  re- 
tain title  to  the  goods  sold  to  a  retailer,  and  that  if  such  retailer 
"sells  out,"  all  notes  and  accounts  given  for  such  goods  shall  be- 
come due  and  payable,  does  not  authorize  such  retailer  to  sell  the 
whole  stock  to  another  retailer  and  to  pass  the  title  thereto,    p.  63. 

7. — ^Tbial. — "Instructions.** — What  Are. — Directions  as  to  Anstcer- 
ing  Interrogatories. — Directions  to  a  Jury  as  to  the  answering  of 
Interrogatories  do  not  constitute  "instructions*'  within  the  mean- 
ing of  the  law.    p.  64. 
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8.  Trial. — Interrogatories. — Objections  to  Submission  of. — Objec- 
tions to  the  submission  of  interrogatories  must  be  made  prior  to 
the  submission  thereof,    p.  65. 

Prom  Carroll  Circuit  Court ;  James  P.  Wason,  Judge. 

Action  by  the  Eastern  Moline  Plow  Company  against 
Lewis  S.  Lett.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Charles  B.  Pollard  and  John  H.  Gould,  for  appellant. 
H.  J.  Brandon,  for  appellee. 

Myers,  J. — ^Appellee  brought  this  action  against  appel- 
lant to  recover  the  possession  of  certain  personal  property, 
consisting  of  buggies,  wagons  and  farm  implements. 

The  complaint  was  in  one  paragraph,  answered  by  a  gen- 
eral denial.  A  trial  by  a  jury  resulted  in  a  judgment  in  fa- 
vor of  appellee  for  certain  named  articles  of  said  property, 
valued  at  $800,  and  in  favor  of  appellant  for  the  remainder 
of  the  property  in  dispute,  valued  at  $412. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  this 
ruling  is  the  only  alleged  error  relied  on  for  a  reversal  of  the 
judgment. 

Appellant  first  contends  that  the  verdict  is  not  supported 

by  sufficient  evidence.    It  appears  from  the  evidence  that  the 

firm  of  Ramey  &  Qardner,  from  September  18,  1905, 

1.    until  July  12,  1906,  at  Cutler,  Indiana,  was  engaged 

in  selling  at  retail  and  in  the  usual  course  of  trade, 

among  other  goods,  buggies,  wagons  and  farm  implements ; 

that  the  goods  in  controversy  were  sold  by  appellee  to  said 

firm  upon  a  contract  in  writing,  wherein  it  was  provided  that 

**the  second  parties  agree  that  the  title  to  and  owner- 
ship of  all  goods  shipped  under  this  contract,  or  the 
proceeds  of  the  sale  thereof,  shall  remain  in  the  party 
of  the  first  part  [appellee],  and  shall  be  subject  to  its 
order  at  any  time  said  first  party  may  feel  itself  inse- 
cure, or  until  full  payment  shall  have  been  made  by  sec- 
ond party  for  said  goods  or  said  notes,  and  until  any 
judgment  rendered  therefor  or  thereon  is  paid  in  full. 
If  the  purchaser  under  this  contract  sells  out,  fails,  be- 


58  APPELLATE  COURT  OF  INDIANA, 


Lett  V.  Eastern,  etc.,  Plow  Co. — iQ  Ind.  App.  56. 


comes  insolvent  or  dies,  or  if  any  member  of  the  pur- 
chaser's firm  fails,  sells  out,  becomes  insolvent  or  dies, 
all  accounts  or  notes  for  goods  bought  under  this  con- 
tract, including  renewal  notes,  in  whose  hands  soever 
said  notes  may  be,  shall  then  become  due  and  payable, 
whether  the  notes  be  given  in  pajmient  for  goods  or  ac- 
counts or  collateral  thereon.  This  contract  is  of  a  con- 
tinuing nature  and  shall  cover  all  goods  ordered  during 
the  season." 

It  was  also  provided 

**that  upon  receipt  o'f  goods,  or  upon  monthly  balances 
at  the  option  of  the  second  party,  said  party  of  the  sec- 
ond part  will  execute  notes  to  said  party  of  the  first  part 
for  the  amount  to  be  paid  for  the  goods  so  received,  ac- 
cording to  the  terms  of  this  contract ;  and  all  goods  or- 
dered hereafter  for  this  season's  trade  will  be  subject  to 
the  same  conditions  as  to  time  and  manner  of  payment 
as  those  now  herein  ordered. ' ' 

On  July  12,  1906,  appellant  purchased  from  said  firm, 
paid  for  and  took  possession  of,  said  stock  of  goods,  and  kept 
possession  thereof  until  December  29,  1906,  when  at  the  in- 
stance of  appellee  the  goods  described  in  the  complaint  were 
taken  by  the  sheriff.  The  possession  of  the  goods,  so  taken 
by  the  sheriff,  was  demanded  bj^  appellee  from  appellant  on 
December  4,  1906.  Prior  to  the  purchase  by  appellant  of  the 
goods  so  demanded  and  taken  by  the  sheriff,  said  firm  had 
fully  paid  for  a  portion  thereof  in  cash,  and  for  the  remain- 
der of  the  goods  said  firm  had  executed  to  appellee  five  prom- 
issory notes.  Two  of  said  notes  became  due  on  October  1, 
1906,  one  on  December  1,  1906,  one  on  July  1,  1907,  and  one 
on  October  1,  1907. 

Appellee  at  the  time  it  sold  said  property  to  said  firm  was 
engaged  in  manufacturing  and  selling  articles  of  personal 
property  of  the  character  in  question  at  wholesale  to  retailers 
only.  There  was  sharp  conflict  in  the  evidence  as  to  whether 
appellant,  at  the  time  he  purchased  the  goods  in  question, 
had  knowledge  of  the  contract  for  said  goods  relied  on  by  ap 
pellee.     Looking  to  the  evidence  and  the  verdict,  it  would 
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seem  that  the  jury  gave  to  appellee  the  articles  mentioned  in 
the  complaint,  for  which  it  had  not  received  payment. 

Prom  the  statement  made,  it  is  apparent  that  the  real  ques- 
tion in  this  case  involved  the  right  of  appellee  to  follow  the 
goods  into  the  hands  of  a  third  person,  who  purchased  them 
in  bulk,  and  for  the  purpose  of  retailing  in  the  usual  course 
of  trade. 

The  jury's  settlement  of  facts,  about  which  there  was  con- 
flict in  the  evidence,  is  conclusive  upon  this  court,  and  as  to 
all  such  questions  we  must  assume  that  such  settle- 

2.  ment  was  most  favorable  to  the  general  verdict.  As- 
suming that  appellant  did  have  knowledge  of  the 
terms  of  said  contract  and  of  the  existing  indebtedness  from 
his  vendors  to  appellee,  there  could  be  in  fact  no  claim  of 
fraud  or  deception  practiced  upon  him,  whereby  he  was  in- 
duced to  do  something  to  his  damage  he  would  not  otherwise 
have  done. 

That  a  conditional  sale,  as  here,  was  valid  and  enforce- 
able, as  between  the  parties  thereto,  is  not  questioned.  But 
it  is  contended  that  a  contract  whereby  title  to  personal 
property  is  retained  by  the  vendor  until  paid  for,  as  be- 
tween a  wholesaler  and  retailer,  is  not  only  void  as  to  those 
who  may  purchase  from  such  retailer  in  the  ordinary  course 
of  trade,  and  also  as  to  a  trustee  of  the  original  vendee  in 
case  the  latter  becomes  a  bankrupt,  but  void  as  to  third  per- 
sons purchasing  such  goods  in  bulk  from  the  original  vendee. 
Appellant,  in  support  of  its  contention,  cites  Winchester 
Wagon  Works,  etc.,  Co.  v.  Carman  (1887),  109  Ind.  31,  58 
Am.  Rep.  382;  Hench  v.  Eacock  (1899),  21  Ind.  App.  444; 
West  V.  Fulling  (1905),  36  Ind.  App.  617;  Mtirch  v.  Wright 
(1868),  46  111.  487,  95  Am.  Dec.  455. 

In  the  first  case  cited,  the  Winchester  Wagon  Works  and 
Manufacturing  Company,  a  manufacturer  and  wholesaler  of 
wagons,  sold  to  one  of  its  customers,  a  retail  dealer,  a  car- 
load of  wagons,  on  condition  that  the  title  to  the  wagons 
should  remain  in  the  vendor  until  the  price  therefor  had 
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been  fully  paid.  The  original  vendee  sold  and  delivered  two 
of  the  wagons  to  a  third  party,  who  in  turn  resold  them  to 
Carman.  The  Winchester  Wagon  Works  and  Manufactur- 
ing Company  not  having  received  pay  for  said  two  wagons 
brought  suit  against  Carman  for  possession  of  them.  Held, 
that  the  title  to  the  two  wagons  vested  absolutely  in  the  orig- 
inal vendee.  In  that  case  it  was  said :  '  *  But  where,  e^  here, 
it  appears  that  a  manufacturer  and  wholesale  vendor  of  arti- 
cles of  personal  property  sells  upon  credit,  and  delivers  a 
lot  of  such  articles  to  a  retail  dealer  therein,  for  the  apparent 
or  implied  purpose  of  resale  by  such  vendee,  it  is  clear,  we 
think,  that  the  doctrine  in  relation  to  conditional  sale  cannot 
apply  to  or  govern  such  a  sale,  in  a  controversy  as  to  such 
articles  between  the  original  vendor  and  the  purchasers 
thereof  from  the  original  vendee.  For,  in  such  cases,  the 
purposes  for  which  the  possession  of  the  property  was  deliv- 
ered to  the  original  vendee  are  inconsistent  with  the  contin- 
ued ownership  thereof  by  the  original  vendor,  and  for  this 
reason  the  condition,  upon  which  the  sale  and  delivery  were 
made,  must  be  deemed  fraudulent  and  void  as  against  pur- 
chasers from  the  original  vendee  of  the  property.'' 

The  law  as  thus  announced  by  the  court  must  be  consid- 
ered and  applied  in  view  of  the  factsf  then  under  considera- 
tion, and  to  that  extent  it  is  controlling.  If  it  appears  to 
be  broader  than  the  facts  would  warrant,  it  must  to  that 
extent  be  considered  as  advisory  only.  That  the  court  an- 
nounced a  rule  applicable  to  persons  buying  at  retail  from 
the  original  vendee  is  evident  from  the  fact  that  it  expressly 
limited  the  rule  to  cases  like  the  one  before  it,  and  as  indi- 
cated by  the  words  '* purchasers  from  the  original  vendee." 
No  facts  appear  in  that  case  showing  that  the  original  ven- 
dee did  not  sell  the  wagons  in  question  in  the  usual  course 
of  trade,  nor  that  the  case  was  without  the  rule  promulgated 
by  the  court  applicable  to  purchasers  from  an  original 
vendee  at  retail  in  the  usual  course  of  business. 
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In  the  case  of  Hench  v.  Eacock,  supra,  this  court  consid- 
ered the  ruling  declared  in  Winchester  Wagon  Works,  etc., 
Co.  V.  Carman,  supra,  and  decided  not  to  extend  its  applica- 
tion so  as  to  relieve  the  party  (second  retailer)  purchasing 
the  property  in  bulk  from  the  terms  of  a  conditional  sale 
contract.  True  the  contract  then  being  considered  expressly 
stipulated  for  the  sale  of  the  *' goods  at  retail  and  in  the  ordi- 
nary course  of  business  only."  The  conditional  sale  con- 
tract in  the  case  at  bar  does  not  in  so  many  words  restrict 
the  original  vendee  to  a  sale  of  the  goods  at  retail,  but  it  is 
clear  from  the  position  occupied  by  the  parties,  and  the  facts 
and  circumstances  surrounding  them  at  the  time  the  original 
sale  was  made,  that  a  resale  at  retail  in  the  ordinary  course 
of  trade  was  all  that  was  intended,  and  we  may  assume  that 
the  jury  so  found  as  a  fact.  In  the  case  of  Hench  v.  Eacock, 
supra,  the  following  is  quoted  from  Pratt  v.  Burhans  (1891), 
84  Mich.  487,  47  N.  W.  1064,  22  Am.  St.  703:  '*  Those  who 
purchase  in  the  usual  course  of  trade  would  take  a  good  title. 
Those  who  did  not  purchase  in  the  usual  course  of  trade 
could  not  rely  upon  the  bare  possession  of  their  vendor  as 
conclusive  evidence  of  title."  And  this  court  said  in  the 
same  case:  *' Appellee,  representing  the  mortgagees,  can 
have  no  better  title  than  the  vendee  under  the  original  con- 
tract of  sale.  And  while  he  could  have  sold  the  goods  at  re- 
tail and  in  the  ordinary  course  of  business,  and  have  given 
such  a  purchaser  a  good  title  as  against  the  original  vendor, 

■ 

yet  he  had  no  power  to  devest  the  original  vendor's  title  by 
a  sale  of  the  property  in  bulk  to  mortgagees  in  satisfaction  of 
preexisting  indebtedness." 

The  case  of  West  v.  Fulling,  supra,  was  brought  by  the 
vendor  against  a  trustee  of  the  original  vendee,  a  bankrupt, 
involving  the  conditional  sale  of  a  stock  of  goods.  Held, 
that  the  conditional  sale  as  between  the  vendor  and  vendee 
was  neither  fraudulent  nor  void,  but  that  it  was  invalid  as 
against  creditors,  the  proof  bringing  the  case  within  the  pro- 
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visions  of  the  bankruptcy  act,  which  prohibits  a  preference 
and  confers  upon  a  trustee  in  bankruptcy  the  right  to  re- 
cover for  such  preference.  Section  seventy  of  the  bank- 
ruptcy act  (30  Stat.  565)  declares  in  express  terms  that  the 
trustee  of  a  bankrupt  shall  take  the  title  to  all  **  property 
which  prior  to  the  filing  of  the  petition  he  could  by  any 
means  have  transferred  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him.''  (Our 
italics.)  The  stock  of  goods  might  have  been  sold,  and  in 
the  usual  course  of  trade  transferred ;  and,  this  being  true» 
the  bankruptcy  act  stepped  in  and  vested  the  title  to  the 
goods  in  the  trustee  for  the  benefit  of  the  bankrupt's  cred- 
itors. Any  statement  in  the  opinion  which  may  be  construed 
as  holding  such  contracts  fraudulent  and  void,  except  as  to 
purchasers  at  retail  and  trustees  in  bankruptcy,  must  be  re- 
garded as  ohiter  dicta.  In  re  Oarcewich  (1902),  115  Fed. 
87,  53  C.  C.  A.  510. 

In  the  case  of  Murch  v.  Wright,  supra,  the  question  pre- 
sented called  for  a  construction  of  a  certain  written  agree- 
ment, which  was  made  to  assume  the  form  of  a  lease  on  a 
piano.  The  agreement  was  held  to  be  **a  conditional  sale, 
with  a  right  of  rescission  on  the  part  of  the  vendor,  in  case 
the  purchaser  should  fail  in  the  payment  of  his  instalments 
— a  contract  legal  and  valid  as  between  the  parties,  but  made 
with  the  risk,  on  the  part  of  the  vendor,  of  losing  his  lien,  in 
case  the  property  should  be  levied  upon  by  creditors  of  the 
purchaser  while  in  possession  of  the  latter.  That  has  hap- 
pened in  this  instance,  and  the  lien  relied  upon  by  appellant 
is  unavailing  as  against  a  creditor."  It  will  be  seen  that 
by  the  express  terms  of  the  agreement  in  that  case,  the 
vendor,  upon  the  happening  of  a  certain  event,  was  to  lose 
his  lien.  The  event  happened  and  the  vendor  was  devested 
of  his  lien.     That  case  has  no  application  to  this  case. 

In  the  present  case  there  is  no  question  involving  the 
rights  of  creditors,  and  no  question  affecting  the  rights  of 
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purchasers  in  the  usual  and  ordinary  course  of  trade. 

3.  In  the  first  instance,  the  law  acts  upon  the  contract 
for  the  benefit  of  creditors,  and  in  the  latter  condi- 
tion, the  purchaser's  title  could  not  be  impeached,  for  the 
reason  that  the  retailer  has  done  no  more  than  his  vendor 
has  either  expressly  or  impliedly  authorized  him  to  do.  But 
in  this  case,  as  we  read  the  agreement  between  appellee  and 
its  vendee,  the  disposition  of  the  goods  by  the  latter  to  ap- 
pellant was  not  in  the  manner  contemplated  by  the  parties 
or  consistent  with  the  business  as  carried  on  by  appellant's 

vendors.    The  rule  is  elementary,  that  a  vendor  can 

4.  vest  no  better  title  in  his  vendee  than  that  possessed 
by  himself.    Sears  v.  Shrout   (1900),  24  Ind.  App. 

313.     Combining  this  rule  with  the  general  rule  applicable  to 

conditional  sales,  that  no  property  passes  until  a  compliance 

with  the  condition,  and  applying  these  rules  to  the  facts  in 

hand,  **we  see  no  legal  objection  to  a  wholesale  deal- 

5.  er's  making  a  conditional  sale  to  a  retailer  with  the 
understanding  that  he  may  dispose  of  the  goods  as 

they  may  be  called  for  at  retail,  but  that  as  between  them- 
selves the  property  shall  not  pass  until  the  goods  are  paid 
for ;  and  in  such  case  while  the  purchaser  at  retail  would  get 
a  title  which  the  original  vendor  could  not  impeach  because 
of  his  agreement  with  the  retailer,  it  would  be  the  title  of 
the  original  vendor  and  not  that  of  the  retailer  who  has  none 
and  can  convey  none  except  in  the  manner  which  his  arrange- 
ment vriih  the  vendor  permits.  One  to  whom  he  sells  his 
whole  stock  will  take  no  title."  Rogers  v.  Whitehouse 
(1880),  71  Me.  222. 

Appellant  insists  that  the  agreement  between  the  appellee 

and  his  vendors  provided  for  a  sale  of  the  goods  in  bulk,  and 

in  support  of  this  insistence  calls  our  attention  to  the 

6.  clause  **if  the  purchaser  under  this  contract  sells 
out,"  etc.     If  the  clause  in  question  could  be  so  con- 
strued, appellant's  position  would  be  well-grounded,  but  as 
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we  construe  that  part  of  the  contract,  it  aflfects  and  has  ref- 
erence only  to  the  unmatured  notes  and  accounts.  That  is 
to  say,  upon  the  happening  of  any  of  the  events  therein 
named,  all  unmatured  notes  or  accounts  for  goods  bought 
under  the  contract  shall  then  become  due  and  payable.  We 
can  attach  no  other  significance  to  this  clause  of  the  contract. 

Appellant,  in  support  of  his  motion  for  a  new  trial,  ques- 
tions the  action  of  the  court  in  orally  instructing  the  jury  as 
to  its  duty  in  answering  interrogatories.     It  appears 

7.  from  the  record  that  two  sets  of  interrogatories,  one 
prepared  by  plaintiff  and  the  other  by  defendant, 
were  submitted  to  the  jury  to  be  answered.  As  submitted, 
they  were  not  so  designated.  After  the  case  had  gone  to  the 
jury,  and  during  its  deliberations,  at  its  request,  it  was 
brought  into  open  court.  The  foreman  then  stated  to  the 
court  that  there  were  *'two  separate  sets  of  interrogatories 
submitted,  one  prepared  by  plaintiff  and  the  other  by  de- 
fendant," and  inquired  of  the  court  if  each  set  was  to  be 
answered,  w^hereupon  the  court  orally  instructed  the  jury  as 
follows :  '*The  court  instructs  you  that  it  is  the  duty  of  the 
jury  to  answer  each  interrogatory  fully  under  the  evidence, 
and  each  interrogatory,  when  answered,  should  be  signed  by 
your  foreman,  and  returned  into  open  court  with  your  gen- 
eral verdict,  when  you  agree  upon  a  verdict  in  this  case. ' ' 

It  is  admitted  that  the  court  had  been  requested  to  in- 
struct the  jury  in  writing.  Instructions  to  the  jury,  within 
the  meaning  of  the  statute,  have  reference  to  the  law  bearing 
upon  the  merits  of  the  controversy.  But  a  direction  to  the 
jury  as  to  its  duties,  not  involving  any  principle  of  law 
affecting  the  merits  of  the  case,  cannot  be  regarded  as  an  in- 
struction required  to  be  in  writing  under  the  act  of  March  9, 
1903  (Acts  1903  p.  338).  Hatfield  v.  Cheiiowith  (1900),  24 
Ind.  App.  343;  Indianapolis,  etc..  Traction  Co,  v.  Hender- 
son (1906),  39  Ind.  App.  324;  Bradway  v.  Waddell  (1884), 
95  Ind.  170;  Peelle  v.  State  (1903),  161  Ind.  378. 

Appellant  also  argues  that  the  court  erred  in  submitting 
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interrogatories  to  the  jury  in  such  form  as  the  jur>'  might 
know  by  whom  they  were  prepared.  From  an  exam- 
8.  ination  of  the  record,  it  does  not  expressly  appear,  as 
we  have  said,  by  whom  the  interrogatories  were  pre- 
pared or  requested.  The  order-book  entry  submitting  the 
interrogatories  shows  that  the  jury  was  required  to  answer 
certain  interrogatories,  one  set  numbered  from  one  to  six- 
teen, inclusive,  and  another  set  numbered  from  one  to  nine- 
teen, inclusive.  At  the  time  of  the  submission  of  said  inter- 
rogatories to  the  jury  no  objection  was  made  by  the  appel- 
lant or  exception  taken.  It  does  appear  that  some  time  after 
the  submission  of  the  cause  to.  the  jury,  and  while  it  was  en- 
gaged in  making  up  the  verdict,  it  came  into  open  court  and 
inquired  of  the  court  whether  it  should  answer  both  sets  of 
interrogatories,  and  not  until  that  time  did  appellant  object 
and  exctept  to  the  form  in  which  the  interrogatories  were  sub- 
mitted. The  objection  and  exception  came  too  late.  If  ap- 
pellant desired  to  reserve  an  exception  to  the  form  in  which 
such  interrogatories  went  to  the  jury,  it  was  his  duty  to  do 
so  at  the  time  of  their  submission.  §656  Burns  1908,  §626 
R.  S.  1881;  Matsinger  v.  Fort  (1889),  118  Ind.  107;  Wabash 
R.  Co,  V.  Dykeman  (1892),  133  Ind.  56,  63;  Radahangh  v. 
Silvers  (1893),  135  Ind.  605;  Booker  v.  Killion  (1902),  29 
Ind-  App.  196. 

Appellant's  objections  are  not  sustained,  and  the  judg- 
ment is  therefore  affirmed. 


BoWEN  ET  AL.  V.  W.  O.  EaTON  &  Co.  ET  AL. 

[No.  6,494.    Filed  November  19,  1909.    Rehearing  denied  March  17, 

1910.    Transfer  denied  May  31,  1910.] 

1.  Pabties. — Contractors. — Sureties, — Distrihution  of  Funds. — As- 
signments. — Highways. — Where  contractors  agreed  to  build  a  cer- 
tain line  of  road,  but  failed,  and  through  a  mutual  agreement 
with  such  contractors  and  the  board  of  commissioners  the  sure 

Vol.  46—5 
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ties  agreed  to  complete  the  road,  paying  to  the  contractor  the  sur- 
plus after  paying  all  of  their  expenses,  such  contractors  are 
proper  parties  defendant  to  a  cross-coinplaint  by  such  sureties 
aslving  that  the  amount  received  be  used  to  discharge  the  ex- 
penses incurred  in  completing  the  road,  the  new  agreement  being 
in  the  nature  of  an  assignment  of  the  original  contract,    p.  71. 

2.  Fleadinq.^— Cross-Complaint. —  Sufficiency' — Asserting  Right  to 
Fund. — A  cross-complaint  asserting  a  right  to  the  fund  in  contro- 
versy should  ordinarily  allege  that  defendants*  claim  thereto  Is 
unfounded,    p.  73. 

3.  Pleading. — Demurrer. — Erroneous  Overruling  of. — When  Preju- 
dicial.— The  overruling  of  a  demurrer  is  not  ground  for  the  re- 
versal of  a  Judgment,  where  it  appears  from  the  whole  record 
that  the  merits  of  the  cause  have  been  fairly  determined  (§350 
Burns  1908,  §345  R.  S.  1881).    p.  73. 

4.  Contracts. — Sureties. — Creditors. —  Funds. —  Adverse  Claims. — 
Cross-Complaint. — Demurrer. — Where  certain  creditors  of  con- 
tractors filed  a  complaint  to  recover  a  fund  belonging  to  such  con- 
tractors, asserting  that  defendants*  claim  thereto  was  unfounded, 
and  another  creditor,  on  his  behalf,  by  a  cross-complaint  made  a 
similar  claim,  the  overruling  of  a  demurrer  to  a  cross-complaint 
by  the  contractors*  sureties  asking  that  they  be  decreed  the  own- 
ers thereof,  but  failing  to  allege  that  the  cross-defendants' 
claims  thereto  were  unfounded,  constitutes  harmless  error,    p.  73. 

5.  Appeal. —  Harmless  Error. —  Overruling  Demurrer. —  When 
Shown  Harmless  &//  Special  Findings. — In  determining  whether 
the  alleged  error  in  overruling  a  demurrer  was  harmless,  the  court 
may  consider  the  special  findings,  but  essential  omitted  averments 
of  a  complaint  cannot  be  supplied  thereby,    p.  74. 

6.  Tbial. — Issues.— What  Are. — ^I'he  issues  in  a  case  are  the  points 
in  dispute  on  which  parties  put  their  case  to  a  trial,    p.  75. 

7.  Contracts. —  Funds  Arising  from. —  Adverse  Claims. —  Issues. — 
Where  the  sureties  of  contractors  and  two  sets  of  creditors  of 
such  contractors  are  contesting  the  ownership  of  the  funds  aris- 
ing from  the  contractors*  contract,  the  issue  is  the  question  of 
ownership,  and  any  evidence  tending  to  throw  light  upon  such 
question  is  admissible,    p.  75. 

8.  Evidence. — Incompetent — Rebuttal. — Title  to  Fund. — Sureties. 
— Creditors. — Estoppel. — Where  creditors  of  contractors  intro- 
duce incompetent  evidence  showing  the  whole  amount  of  money 
received  by  sureties  of  such  contractors,  who  completed  the  con- 
tract. It  is  competent  for  such  sureties,  claiming  fhe  fund  in  dis- 
pute, to  show  the  application  of  such  money  received,  and  the 
plaintiffs  having  introduced  such  Incompetent  evidence  are  es- 
topped to  complain  of  such  evidence  in  rebuttal  thereof,    p.  76. 

9.  Appeal. — Harmless  Error. — Wrongful  Admission  of  Evidence. 
— Where  creditors  of  contractors  sue  the  sureties  of  such  con- 
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tractors,  asserting  title  to  a  certain  fund  due  for  the  completion 
of  such  contractors'  contract,  the  wrongful  admission  of  evidence 
showing  the  comparative  amount  of  work  done  by  such  con- 
tractors and  by  their  sureties,  is  harmless,  where  the  evidence 
shows  that  the  result  must  have  been  the  same.    p.  77. 

10.  CoNTBACTB. — Gvavcl  Roads, — Construction  of, — Failure  of  Corir 
tractors. — Reletting. — Creditors. — Where  gravel  road  contractors 
failed  and  their  sureties  agreed  with  the  board  of  commissioners 
to  complete  the  work,  paying  their  expenses  from  the  contract 
price  and  paying  the  balance,  if  any,  to  the  contractors,  credi- 
tors of  such  contractors  have  no  rights  to  the  funds  received  for 
the  construction  of  the  road,  until  the  sureties  are  fully  paid 
for  their  expenses  of  construction,  including  the  necessary  cost 
of  superintendence  and  attorneys*  fees.    p.  78. 

11.  Appeal. — Failure  to  Assign  Cross-Errors. — Appellee^  can  pre- 
sent no  questions  decided  against  them  unless  cross-errors  are 
assigned,    p.  79. 

Prom  Clinton  Circuit  Court;  Samuel  R.  Artman,  Special 
Judge. 

Suit  by  Abner  T.  Bowen  and  others  against  W.  0.  Eaton 
&  Co.  and  others.  From  the  decree  entered,  plaintiffs  ap- 
peal.   Affirmed, 

L.  D,  Boyd,  George  W.  Julien,  John  L,  Hanna  and  Chis 
A.  Hall,  for  appellants. 

Edwin  P,  Hammond,  William  V,  Stuart,  Allison  E.  Stu- 
art, Dan  W.  Simms  and  N,  J,  Howe,  for  appellees. 

Hadley,  C.  J. — This  is  a  suit  on  behalf  of  appellants 
on  four  promissory  notes  and  proceedings  in  attachment 
against  W.  0.  Eaton  &  Co.,  William  0.  Eaton  and  Sheldon 
S.  Eaton,  and  in  garnishment  against  the  County  of  Carroll, 
as  debtors  of  W.  0.  Eaton  &  Co.,  William  0.  Eaton  and  Shel- 
don S.  Eaton.  There  was  a  special  finding  of  facts  and  con- 
clusions of  law  stated  thereon. 

It  appears  from  the  special  finding  of  facts  that  William 
O.  Eaton  and  Sheldon  S.  Eaton,  in  1903,  1904  and  1905, 
were  doing  business  under  the  firm  name  of  W.  0.  Eaton  & 
Co.,  and  under  such  firm  name,  in  1903,  entered  into  a  con- 
tract for  the  construction  of  the  Madison  township  gravel 
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road,  nineteen  and  one-fourth  miles  in  length,  in  Carroll 
county,  for.  $28,800.  Estimates  of  the  work  done  were  to  be 
made  every  thirty  days,  or  upon  the  completion  of  any  por- 
tion thereof,  and  eighty  per  cent  of  such  estimates  was  to  be 
paid  as  the  work  progressed.  The  work  was  to  be  completed 
by  January  1,  1905,  and  the  contract  stipulated  that. in  the 
event  said  contractors  failed  so  to  complete  said  work  the 
board  of  commissioners,  at  its  option,  was  authorized  to  com- 
plete it  according  to  plans  and  specifications,  and  charge  the 
excess  of  the  cost  over  the  contract  price,  if  any,  to  said  con- 
tractors. Contemporaneously  with  this  contract,  they  gave 
a  bond  for  its  faithful  performance,  which  bond  was  signed 
by  appellees,  W.  0.  Eaton  &  Co.,  William  F.  Frey,  John  C. 
Frey,  S.  0.  Taylor  and  S.  S.  Eaton.  Said  W.  0.  Eaton  & 
Co.  entered  upon  the  work  under  their  contract.  On  August 
7,  1905,  said  contractors  had  completed  about  six  miles  of 
said  road  and  had  worked  on  twelve  and  one-fourth  miles  of 
said  road,  and  on  said  date  said  contractors  abandoned  said 
contract  and  refused  to  complete  it,  and  said  bondsmen  en- 
tered into  an  agreement  with  the  board  of  commissioners  for 
the  completion  of  said  road  in  accordance  with  the  plans  and 
specifications.  By  said  agreement  said  commissioners  were 
requested  to  pay  all  money,  thereafter  due  for  the  construc- 
tion of  said  road,  to  appellee  Russell  K.  Bedgood,  who  was 
to  pay  out  of  said  money  all  expenses  theretofore  or  there- 
after incurred  in  the  construction  of  said  road,  the  surplus 
remaining  after  such  payment  to  be  paid  over  to  W.  0.  Eaton 
&  Co.  or  their  assigns.  By  said  agreement  the  parties  there- 
to reserved  all  legal  rights  as  between  themselves,  or  as  be- 
tween the  sureties  on. the  bond,  and  W.  0.  Eaton  &  Co.  and 
the  board  of  commissioners.  Prior  to  the  agreement  last 
mentioned,  the  board  of  commissioners  had  paid  to  W.  0. 
Eaton  &  Co.  for  work  done  on  said  contract,  the  sum  of 
$15,560,  leaving  unpaid  on  the  contract  price  the  sum  of 
$13,240.  After  the  agreement  last  mentioned,  appellees 
Frey,  Frey  &  Taylor  took  charge  of  the  road,  furnished  the 
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labor  and  material,  and  completed  the  road  in  accordance 
with  the  plans  and  specifications,  and  it  was  duly  accepted  by 
the  board,  and  they  also  repaired  a  portion  upon  which  W. 
0.  Eaton  &  Co.  had  done  work  prior  to  said  agreement,  which 
work  was  necessary  in  order  to  procure  its  acceptance  by  the 
board.  During  the  construction  of  the  road,  under  the  last 
agreement,  the  commissioners  paid  out^to  Russell  K.  Bed- 
good,  for  W.  0.  Eaton  &  Co.,  the  sum  of  $9,896.  Under  said 
agreement  said  Frey,  Frey  &  Taylor  paid  out  upon  debts  in- 
curred by  W.  0.  Eaton  &  Co.,  prior  to  August  7,  1905,  for 
labor  and  material  used  in  the  work  done  by  them  prior  to 
said  date,  $4,177.36,  for  labor  and  material  used  in  the  re- 
pair of  the  work  done  by  W.  0.  Eaton  &  Co.,  in  order  to 
secure  its  acceptance,  $546.31,  for  the  payment  for  labor  and 
material  used  upon  that  part  of  the  road  wholly  constructed 
after  August  7,  1905,  $7,912.53,  making  a  total  expended  by 
said  bondsmen  of  $12,636.  There  were  outstanding  claims, 
for  labor  and  material  used,  in  the  sum*  of  $302.75.  On  No- 
vember 14, 1905,  said  board  of  commissioners  made  an  allow- 
ance in  the  sum  of  $3,344  to  said  Bedgood  for  W.  0.  Eaton 
&  Co.,  under  the  last  agreement,  for  the  construction  and 
completion  of  three  and  one-fourth  miles  of  road  wholly  con- 
structed by  said  bondsmen  after  August  7,  1905,  which  sum 
was  garnisheed  in  this  proceeding,  and  was  ordered  paid  to 
the  sheriff  of  Carroll  county  in  response  thereto. 

It  also  appears  that  on  March  6,  1905,  W.  0.  Eaton  &  Co. 
made  an  assignment  to  appellants  of  all  amounts  due  to  said 
company,  or  that  might  become  due  for  work  theretofore 
done,  or  that  might  thereafter  be  done,  as  collateral  to  secure 
$500  lent  by  said  appellants  to  said  W.  0.  Eaton  &  Co.,  said 
assignment  being  subject  to  an  assignment  to  Joseph  E.  Ruf- 
fing; that  on  June  10,  1905,  said  W.  0.  Eaton  &  Co.  exe- 
cuted to  appellants  an  order  on  the  auditor  of  Carroll  county 
for  the  first  $2,600  due  on  an  estimate  then  to  be  made;  that 
on  February  8,  1905,  said  W.  0.  Eaton  &  Co.  executed  to 
Joseph  E.  Ruffing  an  instrument  in  writing,  whereby  they 
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assigned  to  said  Ruffing  all  their  right,  title  and  interest  in 
and  to  their  said  contract  to  said  board  of  commissioners, 
and  authorized  said  Ruffing  to  collect  from  the  board  of  com- 
missioners the  sum  of  $1,300;  that  on  November  7,  1905,  said 
assignments  were  filed  as  public  documents  in  the  auditor's 
office  of  said  county ;  that  appellees  Prey,  Frey  &  Taylor  did 
not  have  knowledge  off  the  contents  of  said  assignments  at  the 
time  they  entered  into  the  contract  with  the  board  of  com- 
missioners on  August  7,  but  did  have  notice  that  appellants 
and  Ruffing  had  some  claim  against  W.  0.  Eaton  &  Co. 

By  their  pleadings,  appellants  and  appellee  Ruffing  seek 
to  have  the  $3,344,  allowed  by  the  board  of  commissioners  to 
Frey,  Frey  &  Taylor,  that  is  now  in  the  hands  of  the  sheriff, 
applied  to  the  liquidation  of  the  various  debts  owing  to  them 
by  W.  0.  Eaton  &  Co. ;  while  Frey,  Frey  &  Taylor  seek  to 
have  said  sum  applied  to  the  payment  of  debts  contracted  by 
them  in  the  construction  of  the  road.  The  court  gave  judg- 
ment for  appellants  and  appellee  Ruffing  for  the  amount  of 
three  notes,  and  adjudged  that  appellees  Frey,  Frey  &  Tay- 
lor were  entitled  to  have  $2,644  of  the  money  in  the  hands  of 
the  sheriff  applied  to  the  pajonent  of  their  claims,  and  that 
$700  thereof  should  be  applied  to  the  payment  of  appellants' 
and  appellee  Ruffing 's  claims. 

Appellants'  complaint  is  in  five  paragraphs,  based  upon 
promissory  notes.  In  each,  the  contract  of  W.  0.  Eaton  & 
Co.  with  the  board  of  county  commissioners,  for  the  construc- 
tion of  the  Madison  township  gravel  road,  is  set  up,  the 
assignment  to  appellants  is  averred,  and  it  is  alleged  that 
the  amount  of  $3,344  in  the  hands  of  the  commissioners  is 
due  on  said  contract.  The  prayer  is  for  judgment  for  the 
amount  of  the  notes  and  that  said  board  of  commissioners  be 
ordered  to  pay  to  appellants  on  said  contract  said  sum  in  its 
possession.  Each  of  said  paragraphs  also  avers  that  appel- 
lees claim  some  interest  in  said  fund,  and  they  were  made 
parties  to  answer  as  to  such  interest.  Appellee  Ruffing  filed 
a  cross-complaint  against  his  coappellees  anS  appellants,  set- 
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ting  up  the  fact  that  he  was  surety  for  W.  0.  Eaton  &  Co. 
upon  the  note  for  $1,300  sued  upon  by  appellants;  that  at 
the  time  of  the  execution  of  said  note  W.  0.  Eaton  &  Co.  as- 
signed to  him,  to  protect  him,  all  their  right,  title  and  inter- 
est in  their  contract  with  the  board  of  commissioners,  with 
authority  to  collect  a  sufficient  sum  on  said  contract  from 
said  board  of  commissioners,  and  to  apply  it  to  said  note; 
that  said  W.  O.  Eaton  &  Co.  were  wholly  insolvent,  and  that 
said  assignment  was  prior  in  point  of  time  and  superior  in 
point  of  fact  to  any  claim  of  any  of  the  other  appellees. 
Appellees  Frey,  Frey  &  Taylor  filed  a  cross-complaint,  mak- 
ing their  coappellees  and  appellants  parties  defendant  there- 
to. In  this  cross-complaint,  said  Frey,  Frey  &  Taylor  set  up 
the  contract  of  W.  0.  Eaton  &  Co.  with  the  board  of  com- 
missioners for  the  construction  of  said  road,  their  suretyship 
on  the  bond  for  its  faithful  performance,  the  abandonment 
of  the  work  by  W.  0.  Eaton  &  Co.,  and  the  subsequent  agree- 
ment with  the  board  of  commissioners  and  said  Frey,  Frey  & 
Taylor  for  the  latter  to  complete  the  construction  of  the  road 
and  receive  the  money  due  therefor  under  the  contract,  and 
averred  that  the  fund  in  controversy  was  for  a  portion  of 
the  road  wholly  constructed  by  said  bondsmen,  and  that  it 
was  due  to  them  to  compensate  them  for  money  expended  in 
the  construction  of  said  road  under  said  contract.  To  this 
cross-complaint  appellants  filed  a  demurrer  (1)  for  defect  of 
parties  plaintiff,  and  (2)  for  want  of  sufficient  facts.  , 

The  overruling  of  these  demurrers  is  assigned  as  error. 
,    It  is  urged  against  the  cross-complaint  of  Frey,  Frey  & 
Taylor  that  there  is  a  defect  of  parties  plaintiff,  in  that 

Sheldon  S.  Eaton  and  William  0.  Eaton  should  have 
1.    been  named  as  parties  plaintiff.     William  0.   and 

Sheldon  S.  Eaton  comprised  the  firm  of  W.  0.  Eaton 
&  Co.  They  were  the  original  contractors  and  principals  in 
the  bond  in  which  Frey,  Frey  &  Taylor  were  sureties.  Cross- 
complainants  are  seeking  to  secure  the  application  of  the 
fund  to  the  pa3anent  of  obligations  created  by  them  under  a 
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subsequent  agreement  with  the  board  of  commissioners,  in 
which  said  William  0.  and  Sheldon  S.  Eaton  joined.  By 
this  agreement,  however,  said  Batons  were  to  receive  nothing 
until  after  the  payment  of  all  claims  for  expenses  created  by 
cross-complainants  in  the  prosecution  and  completion  of  the 
work,  and  of  all  claims  for  labor  and  materials  theretofore 
created  by  said  Eatons  in  the  construction  of  said  work.  The 
interests,  then,  of  said  Eatons  in  said  fund  were  not  iden- 
tical with  those  of  cross-complainants,  but,  on  the  contrary, 
were  in  a  measure  adverse,  it  being  to  their  interests  to  see 
that  cross-complainants  received  no  more  of  the  funds  than 
they  were  entitled  to  under  the  agreement,  since  the  less 
cross-complainants  received  the  more  said  Eatons  would  be 
entitled  to. 

Furthermore,  the  second  agreement  entered  into  between 
cross-complainants,  the  Eatons  and  the  board  of  commission- 
ers, was  in  the  nature  of  an  assignment  by  said  Eatons  to 
said  cross-complainants  of  so  much  of  the  money  to  be  re- 
ceived on  the  original  contract  with  said  board  as  was  neces- 
sary to  complete  said  road.  The  cross-complainants  were 
charged  with  the  whole  duty  of  carrying  on  the  work  to  com- 
pletion. They  were  to  make  no  profits;  the  profits,  if  any, 
were  to  go  to  the  Eatons.  Their  interest  was  to  see  that 
cross-complainants  fully  performed  the  contract.  They 
were  in  the  position  of  assignees  with  a  reserved  interest. 
This  interest,  and  the  only  interest  they  had,  was  adverse  to 
the  interests  of  cross-complainants  and  they  were  properly 
made  defendants  to  protect  that  interest.  Lake  Erie,  etc., 
R.  Co.  V.  nobis  (1907),  40  Ind.  App.  511. 

It  is  also  urged  that  the  court  erred  in  overruling  appel- 
lants' demurrer  to  said  cross-complaint,  for  the  reason  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  them ;  and  as  a  basis  of  this  contention,  it  is 
pointed  out  that  it  is  neither  averred  that  appellants  claim 
some  interest  adverse  to  cross-complainants,  which  is  un- 
founded and  without  right,  nor  does  said  cross-complaint,  by 
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its  averments,  show  that  said  appellants  assert  such  adverse 
claim. 

It  is  true,  as  asserted  by  appellants,  that  as  a  general  rule 

a  cross-complaint  must  show  a  complete  cause  of  action 

against   the   cross-defendants   sought   to   be   bound 

2.  thereby,  and  that  to  show  such  action  the  cross-com- 
plaint must,  by  averment,  show  an  adverse  claim  of 

defendants  which  is  unfounded.  Leach  v.  Eains  (1897),  149 
Ind.  152. 

But  conceding,  without  deciding,  that  the  demurrers  of 

appellants  and  appellee  RuflRng  were  erroneously  overruled. 

Is  such  ruling  a  reversible  error?    By  §350  Burns 

3.  1908,  §345  R.  S.  1881,  it  is  provided :    **  No  objection 
taken  by  demurrer,  and  overruled,  shall  be  sufficient 

to  reverse  the  judgment,  if  it  appear  from  the  whole  record 
that  the  merits  of  the  cause  have  been  fairly  determined.'' 

The  only  objection  urged  against  the  cross-complaint  is 

that  it  does  not  show  that  appellants  and  appellee  Ruffing 

were  claiming  an  interest  in  the  fund  sought  to  be 

4.  subjected  to  cross-complainants'  claim.    But  appel- 
lants had  asserted  this  claim  in  their  complaint,  and 

appellee  Ruffing  had  asserted  his  claim  in  his  cross-complaint, 
to  each  of  which  appellees  Frey,  Frey  &  Taylor  had  answered 
by  general  denial.  And  said  appellees  asserted  a  claim  to 
the  same  fund  and  averred  facts  sufficient  t(i  entitle  them  to 
receive  it,  unless  appellants  or  appellee  Ruffing  could  show 
a  superior  right  by  their  complaint  or  cross-complaint  re- 
spectively. The  cross-complaint  clearly  identified  the  fund 
thereby  claimed  as  the  same  fund  as  was  claimed  by  appel- 
lants in  their  complaint  and  by  appellee  Ruffing  in  his  cross- 
complaint,  and  was  sufficient  to  entitle  xiross-complainants  to 
some  relief. 

The  only  issue  between  the  parties  was,  To  whom  did  the 
fund  belong?  Each  was  affirmatively  asserting  his  exclu- 
sive right  to  it.  This  presented  an  equitable  controversy. 
All  of  the  parties  were  before  the  court.    Bach  was  fully 
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heard.  No  evidence  was  introduced  that  could  not  have 
been  introduced  if  the  demurrers  had  been  sustained,  and 
the  ruling,  if  erroneous,  is  clearly  shown  to  have  been  harm- 
less. Duncan  v.  Lankford  (1896),  145  Ind.  145;  State  v. 
Hindman  (1903),  159  Ind.  586. 

Trtiis  is  especially  made  apparent  upon  examination  of  the 
finding  of  facts,  to  which,  under  our  decisions,  in  cases 

5.  like  the  present,  we  are  permitted  to  look  in  determin- 
ing  this  question.  Oilliland  v.  Jones  (1896),  144  Ind. 
662;  Sca7ilin  v.  Stewart  (1894),  138  Ind.  574. 

A  special  finding  cannot  supply  essential  averments  omit- 
ted from  a  pleading,  but  it  may  be  looked  to  to  ascertain 
whether  errors  in  rulings  on  pleadings  were  harmless.  Oood^ 
tvine  V.  Cadwallader  (1902),  158  Ind.  202. 

The  court  found  specially  that  appellees  Prey,  Prey  & 
Taylor  had  received  from  the  board  of  commissioners,  under 
their  contract  of  August  7,  1905,  the  sum  of  $9,896 ;  that,  in 
addition,  they  had  advanced  from  their  personal  funds 
$2,740.20;  that  this  amount  had  been  expended  as  follows: 
$4,177.36  upon  debts  incurred  by  W.  0.  Eaton  &  Co.  prior  to 
August  7,  1905,  for  labor  and  materials  used  in  the  work  on 
said  road ;  $546.31  for  labor  and  material  used  in  the  repair 
of  work  done  by  W.  0.  Eaton  &  Co.  in  order  to  secure  its  ac- 
ceptance; $7,912.53  for  labor  and  material  used  upon  that 
part  of  the  road  wholly  constructed  after  August  7. 

The  court  further  found  that  there  were  unpaid  claims 
for  labor  and  material  used  in  the  construction  of  said  road 
to  the  amount  of  $302.75 ;  that  appellees  Prey,  Prey  &  Taylor 
had  incurred  necessary  legal  expenses  to  the  amount  of  $180 
in  the  performance  of  the  work  and  in  securing  its  accept- 
ance ;  that  said  appellees  had  also  incurred  an  expense  in  the 
additional  sum  of  $612.09,  in  investigating  claims,  in  the 
payment  of  them  and  in  securing  the  acceptance  of  the  work ; 
that  if  said  sums  of  $302.75,  $180  and  $612.09  were  added  to 
the  $2,740.20  advanced  by  said  appellees,  and  the  whole  of 
the  sum  here  in  controversy — $3,344 — ^be  deducted  there- 
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from,  it  would  still  leave  a  balance  of  $491.04  of  expenses  to 
said  appellees  unpaid. 

It  is  insisted  by  appellants  and  appellee  Ruffing  that  the 
court's  finding  with  reference  to  the  amounts  paid  on  the 
debts  of  W.  O.  Eaton  &  Co.  incurred  prior  to  August  7,  and 
the  amount  of  unpaid  claims  and  the  amount  of  attorneys' 
fees  and  Bedgood's  expenses  are  without  the  issues  and 
should  not  be  considered,  since  the  cross-complaint  makes  no 
averment  of  such  payments.  It  therefore  becomes  incum- 
bent upon  us  to  determine  what  the  issues  between  the  par- 
ties were. 

It  is  said  in  the  case  of  Wolcott  v.  Wigton  (1855),  7  Ind. 

44,  that  the  **  issues  are  the  points  in  dispute  between  the 

parties  on  which  they  put  their  cause  to  trial."    In 

6-  the  case  of  Smith  v.  Totvn  of  Ontario  (1880),  4  Fed. 
386,  it  is  said :  **The  matter  in  issue  has  been  defined 
in  a  case  of  leading  authority  as  'that  matter  upon  which  the 
plaintiff  proceeds  by  his  action,  and  which  the  defendant 
controverts  by  his  pleading.'  King  v.  Case  [1844],  15  N. 
H.  9." 

The  issue  tendered  by  the  complaint,  cross-complaints  and 

answers  thereto,  was  the  right  to  or  the  ownership  of  the 

fund  in  question,  by  virtue  of  the  various  assignments 

7.    and  contracts,  and  it  would  appear  that  any  n\atter 

that  would  tend  to  cast  any  light  upon  the  question  in 

controversy  and  enable  the  court  sitting  as  a  court  of  equity 

rightfully  to  determine  to  whom  the  fund  belonged  should 

be  held  to  be  within  the  issues. 

Appellants,  to  establish  their  claim  and  to  meet  the  issue, 
introduced  as  evidence-in-chief  the  original  contract,  the 
bond  of  appellees,  the  agreement  between  appellees  and  the 
board  of  commissioners  of  August  7,  the  assignment  from  the 
Batons  to  appellants,  the  records  of  the  board  of  commis- 
sioners showing  the  consideration  and  acceptance  not  only 
of  that  portion  of  the  road  for  which  the  particular  fund  in 
controversy  was  allowed,  but  also  the  completion  and  accept- 
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anee  of  other  portions  of  the  road  completed  under  the  con- 
tract of  the  bondsmen,  and  also  the  records  of  the  board  of 
commissioners  showing  the  amount  of  payments  to  said 
bondsmen  under  their  said  contract,  being  the  sum  of  $9,896. 

The  evidence  of  these  payments  could  only  have  been  perti- 
nent and  competent  upon  the  theory  that  the  bondsmen  had 
been  fully  paid  for  the  construction  of  that  portion  of 

8.  the  road  for  which  they  were  claiming  the  fund.  The 
evidence  thus  introduced  in  chief  by  the  plaintiff  cer- 
tainly rendered  it  competent,  if  not  otherwise  so,  for  the 
bondsmen  to  show  what  application  had  been  made  of  the 
fund  thus  allowed  them  by  said  board  of  commissioners. 
And  if  they  did  show,  and  the  court  found  that  they  did,  that 
said  money  had  all  been  expended  in  strict  accordance  with 
the  terms  of  the  agreement  under  which  it  had  been  earned, 
and  that  there  still  remained  an  unpaid  balance  of  expendi- 
ture under  said  contract,  in  excess  of  the  fund  in  contro- 
versy, they  successfully  met  the  contention  of  appellants  and 
appellee  Ruffing,  and  established  the  justice  of  their  claim. 
Whether  this  evidence  was  strictly  within  the  issues  is  of 
little  consequence,  since  it  was  brought  into  the  case  by  ap- 
pellants, and  they  cannot  now  be  heard  to  complain  that  ap- 
pellees were  permitted  to  meet  the  evidence  thus  presented, 
or  that  the  court  found  the  facts  proved  by  the  evidence  thus 
produced,  and  considered  said  facts  in  stating  its  conclu- 
sions. Southern  Ind.  R.  Co.  v.  Drennen  (1909),  44  Ind. 
App.  14. 

Our  conclusion  on  the  foregoing  matters  disposes  of  the 
questions  raised  as  to  the  admissibility  of  the  evidence  of 
witnesses  John  Draper,  Alfred  Livingston  and  Russell  K. 
Bedgood  as  to  the  amount  of  work  done  by  Bedgood  in  re- 
pairing old  work  done  by  W.  0.  Eaton  &  Co.,  and  as  to  the 
value  of  Bedgood 's  services  in  constructing  the  road  and 
paying  claims,  and  as  to  the  payment  by  said  Bedgood  of 
$4,177.36  on  old  debts  of  W.  0.  Eaton  &  Co.  and  $180  attor- 
neys' fees. 
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It  is  also  objected  that  the  court  erred  in  permitting  wit- 
nesses Livingston  and  Thompson  to  testify  as  to  what  parts 
of  said  road  were  the  most  expensive  to  construct, 

9.  from  which  evidence  it  appeared  that  the  parts  con- 
structed by  Eaton  under  the  original  contract  were  less 
expensive  than  the  parts  constructed  by  the  bondsmen,  the 
point  being  made  that  the  questions  and  answers  are  incom- 
petent, for  the  reason  that  they  seek  to  prove  a  fact  by  con- 
clusions and  comparisons.  Both  the  questions  and  the  an- 
swers are  clearly  subject  to  the  objection  raised,  but  it  is  not 
clear  that  the  cause  should  on  that  account  be  reversed.  It  is 
evident  that  appellants  and  appellee  Ruffing  are  not  entitled 
to  recover  on  their  complaint  and  cross-complaint,  respective- 
ly, unless  the  fund  in  question,  or  some  portion  thereof,  is  a 
balance  remaining  after  all  expenses  of  the  completion  of  the 
road  are  paid ;  and  the  burden  was  upon  appellants  and  ap- 
pellee Ruffing  to  show  this  fact.  This  they  did  not  do.  On  the 
contrary,  it  appears  from  the  evidence  and  finding  of  the 
court  that  after  the  application  of  this  fund  to  said  expenses 
there  will  remain  unpaid  $491.04  of  said  expenses.  The  evi- 
dence objected  to  could  have  no  pertinency  to  the  case,  ex- 
cept to  show  that  the  Eatons  had  been  paid  all  that  was  due 
to  them  at  the  time  of  their  abandonment  of  the  contract, 
and  this  was  the  tendency  of  the  testimony  thus  erroneously 
admitted.  But  with  this  testimony  in,  the  court  could  base 
no  finding  upon  it,  nor  be  influenced  to  a  decision  different 
from  what  it  must  have  made  if  the  testimony  had  been  ex- 
cluded. Clearly,  the  evidence  had  no  influence  over  the  con- 
clusion reached,  and  was  therefore  harmless. 

Many  other  questions  are  presented  by  appellants  and 
appellee  Ruffing  for  our  consideration,  all  in  a  measure  kin- 
dred to  that  already  discussed.  It  would  be  unprofitable  to 
discuss  them  separately,  but,  in  our  view  of  the  case,  they 
may  be  disposed  of  by  an  analysis  and  determination  of  the 
respective  rights  of  Ruffing  and  appellants  under  their 
assignments  from  the  Eatons. 
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In  the  first  place,  the  contract  to  construct  the  gravel  road 

was  not  an  ordinary  contract  between  individuals,  but  was 

a  statutory  contract  with  a  municipality  for  a  public 

10.  work.  Under  the  provisions  of  the  statute  authoriz- 
ing the  contract  to  be  made,  only  eighty  per  cent  of 
the  value  of  the  work  could  be  paid  until  the  whole  work  was 
completed  and  received  by  the  board  of  commissioners 
(§7725  Burns  1908,  Acts  1907  p.  572),  and  it  goes  without 
saying  that  if  the  contract  was  not  completed  the  remaining 
twenty  per  cent  would  not  become  payable.  Furthermore, 
the  contract  itself  provided  that  if  the  work  contemplated 
was  not  completed  by  January  1,  1905,  the  board,  at  its 
option,  might  take  over  the  work  and  construct  the  road, 
after  applying  the  amount  due  under  the  contract  to  the  pay- 
ment thereof,  and  if  there  remained  an  excess  it  should 
be  charged  to  the  contractors.  The  assignments  to  appel- 
lants and  appellee  Ruffing  were  made  after  January  1,  and 
after  the  breach  thereof,  and  at  a  time  when  the  assignees 
knew  that  the  board  had  the  right,  which  they  might  exer- 
cise at  any  time,  to  take  over  the  contract  and  complete  the 
work. 

It  also  appears  that  the  contract  was  for  a  stated  amount 
for  the  whole  work,  with  payments  of  eighty  per  cent  of  the 
estimated  amount  of  work  done  at  certain  intervals.  Sub- 
sequent to  the  assignments,  and  before  any  further  work  was 
done,  the  contractors  wholly  abandoned  the  work,  and  the 
board  of  commissioners  exercised  their  option  under  the  con- 
tract and  entered  into  an  agreement  with  the  appellees 
whereby  appellees  Frey,  Frey  &  Taylor  stepped  into  the 
shoes  of  the  original  contractors  and  agreed  to  complete  the 
work  in  conformity  with  the  original  contract  and  for  the 
remainder  of  the  contract  price,  and  pay  not  only  the  cost  of 
completion  but  also  the  unpaid  claims  against  the  road  there- 
tofore contracted  for  by  the  Batons  in  the  construction  of 
the  work  done  by  them ;  the  remainder  of  the  contract  price, 
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after  the  payment  of  the  stipulated  amounts,  to  be  paid  to 
the  Eatons  or  their  assignees. 

It  must  therefore  be  apparent  that  before  appellants  or 
appellee  Ruffing,  under  the  facts  in  this  case,  would  be  enti- 
tled to  share  in  the  fund  in  controversy,  they  or  he  must 
show  that  said  fund  is  due  to  them,  as  assignees  of  the 
Eatons,  after  the  work  is  completed  and  the  whole  cost  of 
construction,  as  provided  in  the  second  agreement,  has  been 
paid. 

In  our  view  of  the  case,  as  heretofore  expressed,  it  is  un- 
necessary for  us  to  consider  the  questions  of  priority  of 
assignments.  It  is  clear  from  the  record  that  the  fund  in 
controversy  did  not  accrue  under  the  contract  assigned  to 
appellants  and  Ruffing,  but  Hid  accrue  under  the  contract  of 
the  board  with  Frey,  Frey  &  Taylor.  Appellants  and  appel- 
lee Ruffing  knew  of  the  limitations  and  infirmities  of  the  con- 
tract when  they  took  their  assignments.  They  knew  if  there 
was  then  nothing  actually  due  on  the  contract,  or  if  it  was 
abandoned,  there  would  be  nothing  coming  to  them  under  it, 
and  the  assumption  and  completion  of  the  work,  and  the  dis- 
bursement of  the  money  received  therefor  by  appellees,  put 
them  in  no  worse  position  than  they  would  have  been  had  the 
same  acts  been  performed  by  some  one  other  than  the  Eatons. 
The  contract  of  appellees  Frey,  Frey  &  Taylor  authorized 
them  to  complete  the  road  to  the  satisfaction  of  the  board 
and  pay  all  cost  thereof.  This  would  include  necessary  cost 
of  a  superintendent  and  an  attorney.  The  court  found  that 
these  expenditures  were  necessary,  and  there  was  evidence 
supporting  each  finding  to  which  our  attention  has  been 
called.  Each  conclusion  of  law  was  properly  stated  thereon, 
unless  it  be  the  third,  awarding  Ruffing  $700  of  the 

11.  fund.  We  are  not  advised  upon  what  theory  this  was 
awarded,  and  we  have  not  considered  it,  since  no  cross- 
error  is  assigned  thereon ;  neither  have  we  considered  the  con- 
clusions as  to  costs,  since  no  question  has  been  presented 
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thereon.    We  have  considered  the  questions  under  appellee 
Buffing's  assignment  of  cross-errors  along  with  appellants', 
since  their  interests  are  identical. 
We  find  no  reversible  error.    Judgment  affirmed. 


Consolidated  Stone  Company  v.  Ellis. 

[No.  7,035.    Filed  June  1,  1910.] 

1.  Appeal. — Presenting  Same  Question  Ttoice, — Where  the  de- 
murrer to  the  complaint  and  the  motion  for  judgment  on  the 
answers  to  the  interrogatories  present  the  same  question,  » 
ruling  on  the  demurrer  is  sufficient,  p.  82. 

2.  Master  and  Sebvant. — Negligence  of  Fellow  Sertxint. — ^At  the 
common  law  a  master  is  not  ordinarily  liable  for  the  negligence 
of  a  fellow  servant,    p.  83. 

3.  Master  and  Servant. — Safe  Place. — Tools. — Ordinarily  where 
a  master  has  provided  for  his  servants  a  safe  place  in  which  to 
work,  and  safe  appliances  with  which  to  work,  he  is  not  liable 
for  transitory  dangers  produced  by  the  manner  In  which  the 
work  is  done.    p.  83. 

4.  Master  and  Servant. — Methods, — It  is  the  master's  duty  to 
adopt  a  practical  method  for  the  conduct  of  his  work,  so  as  to 
minimize  the  dangers  thereof,    p.  83. 

5.  Master  and  SERVAin?. — Neglect  of  Master's  Duty. — ^A  master  is 
liable  for  a  neglect  of  his  duty,  whether  committed  by  him  per- 
sonally, or  by  some  servant  delegated  to  perform  it.    p.  84. 

6.  Master  and  Servant. — Duties. — Method  and  Mangier  of  Work. 
— The  selection  of  the  method,  and  the  direction  as  to  the  man- 
ner, of  doing  the  work,  are  masters'  duties,    p.  84. 

7.  Master  and  Servant. — Foreman's  Orders. — Obedience  to. — 
Warnings  of  Dangers. — Where  a  foreman  directed  a  servant  to 
give  his  whole  attention  to  constructing  a  bed  of  spalls,  assur- 
ing him  that  he,  the  foreman,  would  warn  him  of  any  danger 
from  the  stone  which  was  being  thrown  over  the  cliff  to  a  point 
near  such  bed,  but  because  of  the  foreman's  failure  so  to  warn  the 
servant  he  was  injured,  the  master  is  liable,    p.  85. 

8.  Appeal. — Harmless  Error. — Considering  Interrogatories, — In 
considering  whether  alleged  errors  in  giving  instructions  are 
harmless,  the  court  may  consider  the  -answers  to  the  interroga- 
tories to  the  Jury.    p.  89. 

From  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 
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Action  by  Clarence  Ellis  against  the  Consolidated  Stone 
Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$1,500,  defendant  appeals.    Affirmed. 

Duncan  &  Batman,  for  appellant. 

Cyrus  E.  Davis  and  R.  L.  Morgan,  for  appellee. 

Rabb,  J. — Appellee  sued  appellant  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  appellant's 
negligence.  Appellant's  demurrer  to  the  complaint  was 
overruled,  the  cause  put  at  issue  and  a  jury  trial  had  re- 
sulting in  a  general  verdict  for  appellee;  With  the  gen- 
eral verdict,  the  jury  returned  answers  to  interrogatories. 
Appellant's  motions  for  judgment  on  the  answers  to  inter- 
rogatories and  for  a  new  trial  were  overruled,  and  judgment 
was  rendered  in  favor  of  appellee  on  the  verdict. 

The  errors  assigned  call  in  question  the  sufficiency  of  the 
complaint  to  withstand  a  demurrer,  and  the  action  of  the 
court  in  overruling  appellant's  motions  for  judgment  on  the 
answers  to  interrogatories  and  for  a  new  trial. 

Appellee  was  injured  while  at  work  in  the  service  of  appel- 
lant in  appellant's  stone-quarry,  by  the  dumping  on  him,  by 
one  of  his  fellow  servants,  of  a  wheelbarrow  load  of  broken 
stone  from  the  top  of  a  ledge  or  cliff  of  stone  beneath  which 
he  was  engaged  at  work. 

The  facts  averred  in  the  complaint,  and  established  by  the 
general  verdict  and  by  the  answers  to  the  interrogatories  re- 
turned by  the  jury  are,  in  substance,  that  appellant  had  in 
its  service  a  number  of  men  engaged  in  quarrying  stone.  The 
place  in  which  appellee  was  required  to  work  when  the  in- 
jury complained  of  was  received  was  not  inherently  dan- 
gerous, but  was  temporarily  rendered  so  by  the  manner  in 
which  the  work  was  managed.  It  became  necessary  to  make 
a  bed  of  stone  spalls  for  a  cut  of  stone  to  be  turned  onto,  and 
it  was  the  duty  of  appellee  and  other  servants  to  arrange 
this  bed  of  spalls.  While  appellee  was  engaged  in  this  work, 
appellant's  foreman,  to  provide  the  spalls  required,  directed 
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other  servants  of  appellant  to  wheel  them  to  the  top  of  a 
cliff  and  dump  them  over,  so  that  appellee  and  others  en- 
gaged in  making  the  bed  were  required  to  take  the  material 
from  the  place  where  it  was  being  dumped  over  the  cliflf, 
while  that  work  was  being  done  by  the  men  above,  and  there 
was  danger  to  the  men  below  of  injury  from  the  falling  stone. 
To  guard  against  this,  appellee  was  required  to  keep  a  close 
watch  on  the  men  so  engaged  in  dumping  the  spalls.  Under 
these  circumstances,  appellee  was  directed  by  the  foreman  to 
divert  his  attention  from  the  men  at  work  with  the  wheel- 
barrows, and  give  it  exclusively  to  his  work  in  making  the 
bed  of  spalls,  promising,  at  the  same  time,  to  give  appellee 
necessary  warning  of  the  danger  arising  from  the  work  be- 
ing done  by  the  wheelbarrow  men.  Appellee  obeyed  the  f ore- 
man 's  order,  and  while  engrossed  in  his  work,  and  through 
the  negligence  of  the  foreman  in  failing  to  give  him  warn- 
ing, a  wheelbarrow  load  of  stone  was  dumped  on  him  from 
the  top  of  the  cliflE,  causing  the  injury  complained  of.  The 
failure  of  the  foreman  to  give  warning  constitutes  the  neg- 
ligence relied  upon  by  appellee  to  fasten  liability  for  the  in- 
jury on  appellant. 

The  same  question  presented  on  appellant's  demurrer  to 
the  complaint  arises  on  its  motion  for  judgment  on  the  an- 
swers to  interrogatories.     The  points  made  by  appel- 

1.  lant  are,  that  it  appears  from  the  facts  averred  in  the 
complaint  and  from  those  established  by  the  answers 
to  the  interrogatories  (1)  that  the  negligent  act  causing 
appellee's  injury  was  not  that  of  appellant,  but  that  of  ap- 
pellee's fellow  servant;  that  appellant's  foreman,  whose  fail- 
ure to  warn  appellee  of  the  danger  from  the  dumping  of  the 
spalls  over  the  cliflf,  and  appellee  were  at  the  time  engaged 
in  the  performance  of  a  duty  which  each  owed  to  his  com- 
mon master;  (2)  that  the  injury  complained  of  arose  from  a 
danger  not  inherent  in  the  working  place  furnished  by  appel- 
lant to  appellee,  but  from  a  transitory  danger  occasioned  by 
the  manner  in  which  the  work  was  done  by  appellant's  serv- 
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ants,  and  which  appellant  was  under  no  duty  to  guard  appel- 
lee against. 

There  are  certain  well-established  rules  governing  the  rela- 
tion of  master  and  servant,  among  which  is  the  rule  that,  in 
the  absence  of  controlling  statutory  provisions,  the 

2.  master  is  not  liable  to  the  servant  for.  in  juries  sus- 
tained by  him  while  engaged  in  the  master's  service, 

caused  by  the  negligence  of  a  fellow  servant,  and  that  the 
master,  having  furnished  his  servants  with  a  safe 

3.  place  in  which  to  work,  and  safe  appliances  with 
which  to  work,  is  not  liable  for  injuries  to  them  re- 
sulting from  transitory  dangers  arising  in  the  progress  of 
the  work,  produced  by  the  manner  in  which  the  servants  dis- 
charge the  duties  they  owe  to  the  master.  There  is  also  a 
well-recognized  rule  governing  this  relation,  that  the  master 
owes  the  servant  the  duty  to  exercise  reasonable  care  to  fur- 
nish him  a  safe  place  in  which  to  work,  and  to  exer- 

4.  cise  the  same  care  to  keep,  the  place  safe,  and  when 
the  work  to  be  done  by  the  servant  is  complicated  or 

dangerous,  and  peril  to  the  servant  in  the  performance  of  the 
work  can  be  minimized  by  adopting  some  practical  system 
for  conducting  it,  it  is  the  duty  of  the  master  to 
adopt  such  system.  To  illustrate:  If  the  master's  work  re- 
quires the  cooperation  of  a  number  of  servants,  some  of  whom 
are  required  to  handle  material  or  appliances  in  such  man- 
ner that  others  will  be  in  danger  therefrom,  unless  timely 
warned,  and  timely  warning  will  eliminate  such  danger,  it  is 
the  duty  of  the  master,  under  such  circumstances,  to  make 
provision  for  such  warning.  Upon  these  general  rules,  there 
is  no  discord  in  the  authorities,  and  to  them  appellant  and 
.  appellee  each  appeal  to  support  their  respective  contentions 
— ^appellant  insisting  that  the  facts  fall  within  the  rules  that 
exonerate  the  master  from  liability  for  injury  to  a  servant 
occasioned  by  the  negligence  of  his  fellow  servants,  or  that 
resulted  from  a  transitory  peril  arising  in  the  progress  of 
the  work,  and  caused  by  the  manner  in  which  it  was  carried 


84  APPELLATE  COURT  OF  INDIANA, 

Consolidated  Stone  Co.  v.  Ellis— 46  Ind.  App.  80. 

on,  and  appellee  insisting  that  the  facts  bring  the  case  within 
the  rules  requiring  the  master  to  furnish  the  servant  a  safe 
place  in  which  to  work,  to  adopt  rules  for  safely  conducting 
the  business,  and  to  give  warning  to  servants  of  dangers  aris- 
ing from  the  manner  in  which  the  work  is  conducted. 

These  rules  must  each  be  construed  with  reference  to  the 

other.    While  it  is  true  that  a  master  is  not  liable  for  the 

negligent  acts  of  a  fellow  servant,  yet  it  is  also  true 

5.  that  one  occupying  the  position  of  servant  of  a  com- 
mon master  may  also  be  entrusted  by  the  master  with 

the  performance  of  masterial  duties,  and  the  exercise  of  a 
master's  prerogative.  So  it  is  not  the  title  or  rank  of  the 
person  whose  alleged  negligent  acts  are  being  considered,  but 
the  nature  of  the  act  itself  that  must  determine  whether  it 
was  the  negligence  of  the  master  or  that  of  a  fellow  servant. 
The  line  of  demarkation  that  separates  the  duties  of  the  mas- 
ter from  those  of  the  servant  is  by  no  means  clearly  defined 
and  easy  to  follow ;  nor  is  it  always  easy  to  determine  when  a 
given  state  of  facts  are  within  the  rule  requiring  the  master 
to  adopt  safe  methods  for  conducting  the  business,  or  within 
the  rule  exonerating  the  master  from  liability  because  the 
injury  complained  of  arose  out  of  a  transitory  peril  caused 
by  the  manner  in  which  the  servants  carried  on  their  master's 
work. 

It  is  sometimes  said  that  the  character  of  the  duty,  whether 
masterial  or  otherwise,  is  to  be  determined  by  considering 
whether  it  is  a  duty  of  construction,  preparation  or  repair 
on  the  one  hand,  or  of  operation  on  the  other.  Chicago,  etCy 
R.  Co.  V.  Barker  (1908),  169  Ind.  670,  17  L.  R.  A.  (N.  S.) 
542,  and  cases  cited. 

While  this  formula  is  undoubtedly  correct  as  applied  to 

the  cases  of  the  character  there  under  consideration,  it  will 

not  fit  every  state  of  facts.    If  the  act  in  question 

6.  was  the  exercise  of  the  prerogative  of  the  master,  or  if 
it  was  the  performance  of  a  duty  of  the  master, 

whether  in  construction,  preparation  or  repair,  or  in  car- 
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rying  on  the  work  in  hand,  it  is  the  master's  act.  It  is  a 
master's  right  to  direct  what  work  his  servants  shall  do,  and 
when  and  how  it  shall  be  done.  And  in  directing  the  manner 
in  which  his  work  shall  be  done,  it  is  the  master's  duty  not 
to  expose  the  servants  to  unnecessary  peril  in  carrying  it  on. 

In  giving  the  direction  to  appellee  to  divert  his  attention 

from  the  men  engaged  in  dumping  stone  over  the  cliflf,  and  to 

give  it  to  his  own  work,  the  foreman  was  clearly  not 

7.  performing  any  duty  a  servant  owes  to  his  master ;  he 
was  exercising  a  masterial  right,  and  therein  he  repre- 
sented the  master,  and  thereby  imposed  upon  the  master  the 
duty  to  protect  the  appellee,  by  proper  warning  of  the  dan- 
ger, which  but  for  the  exercise  of  this  master's  prerogative, 
this  direction  to  the  servant  in  the  performance  of  his  work, 
the  appellee's  own  vigilance  would  have  furnished. 

In  the  case  of  Taylor  v.  Evansville,  etc,  K,  Co.  (1889),  121 
Ind.  124,  6  L.  R.  A.  584,  16  Am.  St.  372,  the  court  said  in 
deciding  the  case:  **The  obligation  to  make  safe  the  work- 
ing place  and  the  materials  with  which  the  work  is  done, 
rests  on  the  master  and  he  cannot  escape  it  by  delegating  his 
authority  to  an  agent.  It  is  also  the  master's  duty  to  dp  no 
negligent  act  that  will  augment  the  dangers  of  the  servants. 
In  this  instance,  Torrence  was  doing  what  the  master  usually 
and  properly  does  when  present  in  person,  for  he  was  com- 
manding and  directing  the  execution  of  what  he  commanded. 
By  his  own  act  he  made  it  unsafe  to  do  what  he  had  com- 
manded should  be  done." 

We  think  this  decision  correctly  states  the  law,  and  that  it 
furnishes  the  rule  that  should  govern  the  facts  presented 
here.  In  this  case,  the  foreman  was  doing  precisely  what 
Torrence  did  in  the  case  just  cited.  He  was  commanding  the 
work  to  be  done,  and  directing  how  it  should  be  done.  And 
even  had  the  foreman  made  no  specific  promise  to  give  appel- 
lee the  warning  of  the  danger  from  the  falling  stone,  when 
he  required,  as  he  had  a  right  to  do,  that  appellee  direct  his 
entire  attention  to  his  work,  diverting  it  from  the  men  who 
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were  creating  the  danger  by  dumping  the  rock  over  the  cliflE, 
he  necessarily  imposed  upon  his  master  the  duty  to  warn. 
Considering,  as  established  by  the  condition  shown  to  exist, 
the  duty  of  the  master  to  furnish  some  one  to  give  warning 
of  the  danger,  it  appears  that  the  foreman  himself  under- 
took to  give  this  warning.  It  is  not  questioned  but  that  he 
was  a  suitable  person  to  be  entrusted  with  this  duty,  and 
the  question  still  remains  whether  the  master  is  responsible 
for  the  negligence  of  the  servant  furnished  to  give  warning. 

It  is  held  by  numerous  and  respectable  authorities  that 
where  it  is  a  master's  duty  to  provide  warning  to  his  serv- 
ants, and  he  has  furnished  a  suitable  servant  and  charged 
him  with  the  performance  of  this  duty,  the  master's  obliga- 
tion to  the  servant  has  been  fulfilled,  and  thereafter  he  is  not 
liable  for  the  negligence  of  the  servant  in  failing  properly  to 
perform  his  duty,  and  that  such  servant  so  furnished  is  a 
fellow  servant  of  those  who  are  at  work  for  the  same  master, 
and  liable  to  injuries  resulting  from  his  negligence.  Luebke  v. 
Chicago,  etc.,  R.  Co.  (1885),  63  Wis.  91,  23  N.  W.  136,  53  Am. 
Rep.  266;  Ring  v.  Missouri  Pac.  R.  Co.  (1892),  112  Mo.  220, 
20  S.  W.  436;  Hermann  v.  Post  Blakely  Mill  Co.  (1896),  71 
Fed  853;  McLaine  v.  Head  &  Dowst  Co.  (1902),  71  N.  H. 
294,  52  Atl.  545,  58  L.  R.  A.  462,  93  Am.  St.  522 ;  Royfio  v. 
Litchfield  (1902),  113  Fed.  240,  51  C.  C.  A.  197;  Armour  v. 
Hahn  (1884),  111  U.  S.  313,  4  Sup.  Ct.  433,  28  L.  Ed.  440; 
Zeigler  v.  Day  (1877),  123  Mass.  152;  Ocean  Steamship  Co. 
V.  Cheeney  (1890) ,  86  Ga.  278, 12  S.  E.  351 ;  Donovan  v.  Fer- 
ris (1900),  128  Cal.  48,  60  Pac.  519,  79  Am.  St.  25;  Martin  v. 
Atchison,  etc.,  R.  Co.  (1897),  166  U.  S.  399,  17  Sup.  Ct.  603, 
41  L.  Ed.  1051. 

On  the  other  hand,  it  is  held  by  numerous  and  equally  re- 
spectable authorities  that  the  duty  to  warn  servants  of  dan- 
ger is  a  master's  duty  and  not  delegable.  In  the  case  of 
Hendrickson  v.  United  States  Gypsum  Co.  (1907),  133  Iowa 
89,  110  N.  W.  322,  9  L.  R.  A.  (N.  S.)  555,  the  supreme  court 
of  Iowa  said  on  this  subject:    '*Tbe  true  test,  as  we  under- 
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stand  it,  whereby  to  determine  whether  the  master  is  respon- 
sible for  the  act  of  the  servant  is  to  find  out  whether  the  per- 
son in  question  is  employed  to  do  any  of  the  duties  of  the 
master.  If  this  be  the  test,  then  we  are  brought  to  the  crux 
of  this  case  at  once.  Was  it  a  masterial  duty  to  see  that 
warning  was  given  before  blasts  were  fired  in  the  mines  in 
order  to  make  or  keep  the  place  a  safe  one  in  which  to  work  f 
We  think  it  was.  This  warning  was  for  the  benefit  of  em- 
ployes in  order  to  make  the  place  in  which  they  were  working 
a  safe  one.  It  was  not  an  incident  to  the  blasting,  but  the 
performance  of  an  entirely  different  duty,  to  wit,  a  duty, 
which  the  master  owed  his  employes,  and  he  could  not  so  dele- 
gate this  work  as  to  relieve  himself  of  the  negligent  conduct 
of  the  person  to  whom  that  delegation  was  made.  Had  de- 
fendant set  men  to  work  in  this  mine  without  establishing 
some  system  of  warning,  and  they  or  some  of  them  without 
knowledge  of  that  fact,  were  injured  by  the  firing  of  the 
blast,  we  apprehend  no  one  would  contend  that  defendant 
was  not  liable.  If  this  be  true,  then  the  duty  of  giving 
warning  is  a  masterial  one,  which  cannot  be  so  delegated  as 
to  relieve  the  master  of  responsibility.  And,  as  we  have 
already  said,  if  a  master  has  undertaken  to  give  warning  be- 
fore a  blast  is  set  off,  failure  to  give  such  warning  will  con- 
stitute actionable  negligence  as  to  one  who  is  injured  by  rea- 
son of  the  failure  to  give  it."  A  very  able  dissenting  opinion 
in  the  case  of  McLaine  v.  Head  &  Dawst  Co.,  supra,  accords 
herewith.  See,  also,  Belleville  Stone  Co.  v.  Mooney  (1897),  61 
N.  J.  L.  253,  39  Atl.  764,  39  L.  R.  A.  834 ;  Oerrish  v.  New  Ha- 
ven Ice  Co.  (1893),  63  Conn.  9,  27  Atl.  235;  Mississippi  Cot- 
ton Oil  Co.  V.  Ellis  (1894),  72  Miss.  191,  17  South.  214;  St. 
Louis,  etc.,  R.  Co.  v.  Triplett  (1891),  54  Ark.  289,  15  S.  W. 
831,  16  S.  W.  266;  LaJce  Shore,  etc.,  B.  Co.  v.  Lavalley 
(1880),  36  Ohio  St  221;  Lake  Shore,  etc.,  B.  Co.  v.  Murphy 
1893),  50  Ohio  St.  135,  33  N.  E.  403;  Anderson  v.  Ogden 
Union  R.,  etc.,  Co.  (1892),  8  Utah  128,  30  Pac.  305;  Tedford 
V.  Los  Angeles  Electric  Co.  (1901),  134  Cal.  76,  66  Pac.  76, 
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54  L.  R.  A.  85;  Coffeyville,  etc.,  Tile  Co.  v.  Shanks  (1904), 
69  Kan.  306,  76  Paci  856 ;  Erickson  v.  SL  Paul,  etc.,  B.  Co, 
(1889),  41  Minn.  500,  43  N.  W.  332,  5  L.  R.  A.  786;  Illinois 
Steel  Co.  V.  Ziemkowski  (1906),  220  lU.  324,  77  N,  B.  190, 
4  L.  R.  A.  (N.  S.)  1161. 

In  the  case  of  Evansville,  etc,  R.  Co.  v.  Holcomb  (1894),  9 
Ind.  App.  198,  an  action  was  brought  to  recover  for  injuries 
sustained  by  a  car  repairer  while  at  work  on  a  car  on  appel- 
lant's repair  track.  The  negligence  charged  was  failure  of 
appellant  to  put  up  a  signal  flag  to  protect  appellee  while  at 
work,  and  to  give  appellee  warning  of  the  approach  of  cars 
upon  the  track  where  the  car  he  was  engaged  in  repairing  was 
located.  It  appears  that  a  flagman  was  charged  with  the 
duty  of  giving  notice  to  the  car  repairer  of  the  approach  of 
cars  upon  the  track,  a  duty  which  he  neglected  to  perform, 
and,  as  a  result,  appellee  was  injured.  Appellant  claimed 
exemption  from  liability,  on  the  ground  that  the  negligence 
which  produced  the  injury  complained  of  was  the  negligence 
of  a  fellow  servant.  It  was  held  in  that  case,  that  the  **duty 
of  the  master  concerning  his  servant's  working  place  cannot 
be  delegated  by  the  master  to  another  so  as  thereby  to  ab- 
solve himself  from  liability.  Whoever  may  be  chosen  to 
perform  this  duty  for  the  master,  the  master  himself  must 
answer  for  any  neglect  in  its  performance.  This  proposi- 
tion is  now  established  by  the  decided  weight  of  authority. 
*  *  *  This  now  brings  us  to  the  consideration  of  appel- 
lant's claim,  that  by  selecting  a  competent  man  to  notify 
appellee  of  the  approaching  engine,  and  by  his  assumption  of 
that  duty,  appellant  had  done  all  that  was  required  of  it, 
and  was  not  responsible  for  the  manner  in  which  the  brake- 
man  performed,  or  failed  to  perform,  this  duty.  According 
to  this  instruction,  the  only  means  provided  for  the  protec- 
tion of  the  car  repairer,  and  to  keep  safe  the  working  place, 
was  this  notice.  No  steps  were  to  be  taken  by  him  for  his 
own  protection.  He  was  simply  called  upon  to  work  where 
directed.    While  thus  engaged  at  the  work,  and  in  the  place 
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to  which  he  had  been  especially  assigned,  at  work  necessarily 
requiring  close  attention,  he  had  a  right  to  expect  that  his 
master  would  use  reasonable  care  to  protect  him  by  keeping 
safe  the  place  where  he  was  working.  If  advised  of  the  ex- 
istence of  such  a  rule  as  that  set  out  in  the  instruction,  he 
would  naturally  work  steadily  and  in  security  until  apprised 
of  the  approaching  danger.  The  only  precaution  to  be  taken 
by  the  master  was  the  giving  of  the  notice,  and  unless  the 
notice  was  given,  there  was  no  protection  whatever.  If  rea- 
sonable care  was  exercised  in  giving  this  notice,  and  then,  for 
some  unforeseen  reason,  harm  still  resulted  to  appellee,  ap- 
pellant might  claim  to  be  relieved,  but  the  giving  of  this 
notice  was  appellant's  duty,  and  any  neglect  in  giving  it  was 
appellant's  neglect." 

In  the  case  of  the  Inland  Steel  Co.  v.  Smith  (1907),  39  Ind. 
App.  636,  it  is  held  that  where  the  master  puts  the  servant  at 
work  in  a  place  where  the  servant  cannot  watch  the  opera- 
tion of  an  appliance  which  necessarily  makes  the  place  dan- 
gerous, it  is  the  master's  nondelegable  duty  to  provide  suffi- 
cient means  of  warning  to  prevent  injury.  To  the  same  ef- 
fect is  the  case  of  Oduld  Steel  Co.  v.  Richards  (1903),  30  Ind. 
App.  348. 

So,  it  appears  that  this  court  has  alligned  itself  with  those 
authorities  holding  that  where  a  duty  to  warn  of  danger 
rests  upon  the  master,  it  is  a  nondelegable  duty,  and  that  the 
master  is  liable  for  the  negligence  of  the  person  whom  the 
master  has  entrusted  with  the  performance  of  the  duty.  We 
do  not  feel  disposed  to  change  the  attitude  of  the  court  upon 
this  question.  No  error  intervened  in  overruling  appellant's 
demurrer  to  the  complaint,  and  its  motion  for  judgment  on 
the  answers  returned  by  the  jury  to  the  interrogatories. 

Other  questions  are  raised  by  appellant  as  to  the  instruc- 
tions given  and  refused  by  the  court,  and  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict.  What- 
8.  ever  error  may  have  intervened  in  reference  to  the 
giving  and  refusing  to  give  instructions  we  think  is 
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rendered  harmless  by  the  answers  to  the  interrogatories,  and 
by  the  undisputed  evidence  in  the  case.    The  evidence  is  suf- 
ficient to  sustain  the  verdict  of  the  jury. 
Judgment  of  the  court  below  affirmed. 


Sage  v.  International  Harvester  Company 

OF  America. 

[No.  6,580.     Filed  December  7,  1909.     Rehearing  denied  June  1, 

1910.] 

1.  Tbial. — Verdict — Interrogatories, — ^Answers  to  Interrogatories 
to  tlie  jury  control  the  general  verdict  only  when  in  irreconcil- 
able conflict  therewith,    p.  92. 

2.  Bills  and  Notes. — Amount  Due, — Verdict. — Interrogatories. — 
Where  there  was  a  general  verdict  for  $25  for  the  plaintiff,  in 
an  action  on  four  notes,  and  the  answers  to  the  interrogatories 
did  not  show  the  amount  due,  nor  facts  from  which  It  could  be 
definitely  determined,  the  general  verdict  controls,    p.  92. 

From  Jasper  Circuit  Court ;  CJiarles  W.  Hartley,  Judge. 

Action  by  the  International  Harvester  Company  of  Amer- 
ica against  Elizur  Sage.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed, 

Oeorge  A.  Williams,  for  appellant. 
Foltz  &  Spitler,  for  appellee. 

Watson,  J. — This  action  was  brought  by  appellee  against 
appellant  to  recover  upon  four  promissory  notes.  The  con- 
sideration for  these  notes  was  a  Deering  binder,  sold  to  ap- 
pellant by  the  Deering  Harvester  Company.  Said  notes 
were  secured  by  a  chattel  mortgage  covering  the  binder,  and 
an  interest,  to  the  extent  of  500  bushels,  in  a  corn  crop  raised 
in  1904  on  B.  F.  Gifford's  farm  in  Jasper  county,  Indiana, 
where  appellant  then  resided.  In  January,  1905,  appellant 
moved  to  the  State  of  Illinois,  leaving  on  said  farm  said 
binder  and  corn.    Appellee,  after  the  maturity  of  said  notes 
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and  before  the  commencement  of  this  action,  sold  said  binder 
at  private  sale  for  $17.50,  without  bringing  a  foreclosure  pro- 
ceeding upon  said  mortgage  or  giving  any  notice  whatever, 
and  credited  appellee  with  $12.50.  The  cause  was  put  at 
issue  and  trial  had  by  jury.  A  verdict  was  returned  in  the 
sum  of  $25  in  favor  of  plaintiff,  and  with  the  general  verdict 
the  jury  returned  seventeen  interrogatories  with  answers 
thereto,  which  answers,  in  substance,  are  as  follows:  De- 
fendant occupied  the  premises  of  B.  P.  Gilford  in  the  year 
1904,  and  vacated  them  in  1905.  He  did  not  notify 
plaintiff  of  his  vacating  said  premises,  nor  of  his  leaving  the 
binder,  covered  by  the  mortgage,  west  of  the  railroad  on  B. 
P.  Gifford's  land  in  January,  1905.  On  July  28,  1905, 
plaintiff  learned  where  the  binder  was,  and  on  said  date  sold 
it  for  $17.50,  giving  defendant  credit  for  $12.50.  The  fair 
cash  market  price  of  said  binder  in  its  condition  at  the  time 
of  the  sale  was  $40.  Plaintiff  did  not  receive  any  of  the  com 
which  defendant  claimed  to  have  left  on  the  Gifford  farm. 

Appellee  moved  for  judgment  on  the  interrogatories  not- 
withstanding the  general  verdict,  and  the  court  sustained 
the  motion,  to  which  appellant  excepted.  The  court  then 
rendered  judgment  for  appellee  in  the  sum  of  $128.  Appel- 
lant filed  a  motion  for  a  new  trial,  which  was  overruled  and 
exceptions  taken.  Appellant  assigns  errors  as  follows:  (1) 
The  complaint  of  appellee  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  appellant;  (2)  the  court 
erred  in  sustaining  fhe  demurrer  to  appellee's  fourth  para- 
graph of  appellant's  answer;  (3)  the  court  erred  in  sustain- 
ing the  motion  of  appellee  for  judgment  in  its  favor  on  the 
answers  of  the  jury  to  the  interrogatories  notwithstanding 
the  general  verdict;  (4)  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  trial  court  did  not  err  as  to  the  first  and  second  assign- 
ments of  error  complained  of. 

It  is  so  well  settled  that  it  is  only  when  the  answers  to  the 
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interrogatories  are  irreconcilable  with  the  general  ver- 

1.  diet  that  the  court  will  sustain  a  motion  for  judgment 
on  the  answers  notwithstanding  the  general  verdict, 

that  we  do  not  cite  authorities. 

Are  the  interrogatories  and  answers  thereto  in  such  con- 
flict with  the  general  verdict  that  they  are  absolutely  irrec- 
oncilable?    We  do  not  so  construe  them.     If  the 

2.  answers  to  interrogatories  found  the  amount  due  upon 
the  several  notes  sued  upon,  after  all  proper  credits, 

if  any,  had  been  allowed,  was  for  a  greater  amount  than  the 
general  verdict,  or  if  they  found  facts  from  which  we  could 
say,  as  a  matter  of  law,  that  a  different  sum  ought  to  be 
awarded  to  the  plaintiff  than  that  awarded  by  the  jury  in  its 
general  verdict,  then  the  interrogatories  would  be  in  such 
conflict  with  the  general  verdict  that  they  would  control. 
But  in  this  case  no  fact  or  facts  are  found  from  which  any 
calculation  could  be  made  as  to  the  amount  due  to  the  plain- 
tiff, nor  did  the  jury  in  its  answers  to  the  interrogatories  find 
any  amount  to  be  due.  The  interrogatories  and  the  answers 
thereto  do  not  in  any  way  conflict  with  the  amount  found  by 
the  jury  in  its  general  verdict  to  be  due  to  plaintiff. 

In  the  case  of  Sievers  v.  Peters,  etc,  Lumber  Co.  (1898), 
151  Ind.  642,  655,  the  court  said:  ** Moreover,  appellant's 
motion  for  a  judgment  in  his  favor  on  the  answers  to  the 
interrogatories  notwithstanding  the  general  verdict  was  prop- 
erly overruled  for  the  further  reason  that  there  was  not  in 
said  answers  any  assessment  of  damages,  nor  were  there  any 
facts  found  from  which  the  court  could,  as  a  matter  of  law, 
make  such  assessment. ' ' 

It  follows  that  the  court  erred  in  sustaining  appellee's 
motion  for  judgment  on  interrogatories  notwithstanding  the 
general  verdict.  The  judgment  is  therefore  reversed,  with 
instructions  to  the  trial  court  to  overrule  said  motion  and  to 
render  judgment  on  the  general  verdict. 

Judgment  reversed. 
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Becker  et  al.  v.  Becker  et  al. 

[No.  7,085.    Filed  June  2,  1910.] 

1.  Compromise. — Wills. — Avoidance  of  Contest. — Contracts, — Par- 
ties.— In  order  to  make  a  valid  contract  In  settlement  of  an 
alleged  invalid  will,  executed  while  the  testator  was  of  unsound 
mind,  all  the  heirs  and  interested  parties  must  join.    p.  96. 

2.  Contracts. — Written. — OWgation  of. — Parties, — Collateral  Pa- 
rol Agreements. — Where  some  of  the  persons  Interested  in  a  will, 
alleged  to  have  been  executed  while  testator  was  of  unsound 
mind,  executed  a  written  contract  in  settlement  of  the  estate,  a 
collateral  parol  agreement  that  such  contract  should  be  binding 
upon  all  who  signed  it,  is  not  binding,  being  a  modification  of 
the  written  contract,    p.  97. 

From  Noble  Circuit  Court ;  Joseph  W.  Adair,  Judge. 

Cross-complaint  by  Henry  N.  Becker  and  others  against 
Joseph  R.  Becker  and  others.  From  a  judgment  for  cross- 
defendants,  cross-complainants  appeal.    Affirmed. 

L.  W.  Welker  and  A.  A.  Chapin,  for  appellants. 
Walter  Olds,  for  appellees. 

Hadley,  J. — John  Peter  Becker  died  testate  on  November 
27, 1904,  leaving  surviving  him  as  his  only  heirs,  devisees  and 
legatees  Sarah  J.  Becker,  his  widow,  Joseph  R.  Becker,  Elmer 
W.  Becker,  John  C.  Becker,  Fred  E.  Becker,  Henry  N. 
Becker,  William  F.  Becker,  Winnie  Black,  Hattie  Beach, 
Harry  D.  Frick,  Herman  Frick  and  Lester  Frick.  At  the 
time  of  his  death  he  owned  certain  lands  in  Noble  county.  By 
the  provisions  of  his  will  the  widow  was  given  a  life  estate  in 
a  portion  of  said  real  estate.  The  remainder  of  said  real 
estate  was  devised  to  Joseph  R.  Becker  and  Elmer  W.  Becker 
in  equal  parts  as  tenants  in  common,  subject  to  the  payment 
of  legacies  to  the  legatees  before  named.  The  will  provided 
that  if  the  widow  refused  to  accept  the  terms  of  the  will  and 
elected  to  take  under  the  law,  then  Joseph  R.  Becker  and 
Elmer  W.  Becker  were  to  have  the  remaining  two-thirds  of 
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said  land  in  fee,  subject  to  the  payment  of  the  legacies  to 
the  legatees.  Subsequently  the  widow  elected  to  take  under 
the  law.  Thereafter  the  heirs  sought  to  enter  into  a  written 
contract  and  a  family  settlement.  This  contract  recited  the 
death  of  the  testator  and  the  terms  of  his  will,  that  the  widow, 
Sarah  J.  Becker,  had  elected  to  take  under  the  law,  that  she 
was  the  owner  of  one-third  of  the  land,  that  Joseph  R. 
Becker  and  Elmer  W.  Becker  were  the  owners  of  the  remain- 
ing two-thirds  of  said  land,  subject  to  the  payment  of  the  leg- 
acies described,  that  the  parties  to  said  contract  were  dissat- 
isfied with  the  disposition  made  by  the  will,  and  desired  to 
make  a  division  and  disposition  of  the  land  among  them- 
selves upon  a  basis  which  they  considered  equitable  and  just, 
and  that  for  the  purpose  of  making  a  family  settlement  and 
adjustment  among  said  heirs  and  devisees  said  arrangement 
was  made  and  entered  into  by,  between  and  among  the  par- 
ties thereto,  who  were  named  as  the  only  heirs  and  devisees  of 
John  Peter  Becker,  deceased. 
The  contract  then  recites : 

**Said  Joseph  R.  Becker,  Naomi  E.  Becker,  his  wife,  El- 
mer W.  Becker  and  Gertrude  F.  Becker,  his  wife,  here- 
by relinquish  all  claims  of  any  and  every  kind  to  all  the 
property  and  estate,  real  and  personal,  owned  by  said 
testator  at  the  time  of  his  death,  and  agree  that  the  same 
shall  be  treated  and  disposed  of  as  a  common  fund  to  be 
distributed  and  divided  according  to  the  provisions  here- 
of, said  Joseph  R.  Becker  and  Elmer  W.  Becker,  how- 
ever, retaining  in  full  all  of  the  rights  and  interests 
given  to  them  by  this  instrument  in  said  property  and 
estate,  and  said  Elmer  W.  Becker  retaining  his  rights 
as  tenant  in  the  real  estate  herein  described;  and  the 
other  parties  hereto  (aside  from  said  Gaby  and  said 
widow)  hereby  fully  and  completely  release  and  dis- 
charge all  of  the  claims,  rights  and  interests  which  they 
or  either  of  them  may  have  ill  or  to  any  and  all  parts 
of  said  property  and  estate,  whether  by  virtue  of  said 
will  or  otherwise,  neither  of  said  parties  to  retain  or 
have  any  right  or  interest  in  any  of  the  property  owned 
by  said  testator  at  his  death,  real  or  personal,  except  the 
rights  given  to  them,  and  each  of  them,  by  this  instru- 
ment." 
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The  contract  then  provides  that  said  Qaby  shall  take 
charge  of  the  personal  estate,  pay  the  widow  her  share  under 
the  law,  and  distribute  the  remainder,  one-eighth  to  each  of 
said  heirs.  If  the  liabilities  should  exceed  the  amount  of  the 
personal  estate,  it  was  provided  that  the  deficit  should  be 
made  up  of  the  proceeds  of  the  sale  of  the  real  estate  belong- 
ing to  the  heirs  other  than  the  widow.  Said  Gaby  was  em- 
powered as  an  attorney  in  fact  to  sell  said  real  estate  upon 
terms  set  out  in  the  contract  and  to  make  a  deed  for 
it.  The  contract  further  contained  provisions  fully  pro- 
tecting all  the  rights  of  the  widow  and  of  the  tenant  of  said 
land,  and  providing  that  after  the  payment  of  all  the  costs, 
commissions  and  charges  occasioned  by  said  sale  he  should 
make  distribution  of  the  proceeds,  one-eighth  to  each  of  said 
heirs,  the  one-eighth  portion  going  to  the  mother  of  the  Prick 
children,  to  be  divided  equally  among  the  three  minor  heirs 
named.  This  contract  was  signed  by  all  the  heirs  and  de- 
visees except  Fred  E.  Becker  and  Fanny  Becker,  his  v/ife, 
Naomi  Becker,  wife  of  Joseph  R.  Becker,  John  C.  Becker  and 
Sarah  E.  Becker,  his  wife,  and  Ilattie  Beach,  although  each 
was  named  therein  as  a  party  thereto. 

Thereafter,  said  widow  brought  suit  to  partition  the  lands 
of  said  testator,  averring  that  she  was  entitled,  as  widow,  to 
one-third  thereof,  averring  the  indivisibility  of  the  land,  and 
asking  that  it  be  sold.  To  this  complaint  Joseph  R.  Becker 
and  Elmer  W.  Becker  and  their  wives  were  made  parties, 
together  with  the  other  devisees  under  said  will. 

To  this  complaint  appellants  appeared  and  filed  a  cross- 
complaint,  the  third  and  fourth  amended  paragraphs  of 
which  aver,  in  substance,  the  facts  set  out  in  the  contract,  the 
execution  of  the  contract  by  the  parties  signing  it,  and 
averring  that  at  the  time  of  the  execution  of  said  contract, 
Fred  E.  Becker,  Sarah  E.  Becker  and  John  C.  Becker,  not 
being  present  when  the  contract  was  made,  it  was  agreed 
that  it  should  be  binding  upon  all  who  signed  it,  and 
that  it  should  then  be  left  in  the  care  of  Luke  Wrigley  to  be 
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signed  by  the  absentees  at  their  election,  and  in  the  event 
that  they  or  any  of  them  should  fail  or  refuse  to  sign 
it,  the  shares  provided  under  said  will  to  be  paid  them 
should  be  so  paid  in  lieu  of  the  shares  provided  under  said 
contract,  but  that  in  all  other  respects  it  should  be  complete 
and  binding  upon  the  parties  executing  it. 

It  is  further  averred  that  said  Wrigley  never  presented 
the  contract  to  Sarah  E.  Becker,  John  C.  Becker,  Fred  E. 
Becker  and  his  wife,  and  for  that  reason  they  failed  to  sign 
it,  and  they  are  made  parties  defendant  to  the  cross- 
complaint  to  declare  their  election  and  to  enable  the  court  to 
adjudicate  the  interests  of  all  the  parties ;  that  said  contract 
was  deposited  with  said  Wrigley  for  the  purpose  of  enabling 
said  Sarah  E.  Becker,  Fred  E.  Becker  and  John  C.  Becker, 
at  their  option,  to  sign  it;  that  said  Joseph  R.  Becker 
repudiates  and  refuses  to  abide  by  said  contract.  Prayer  for 
a  specific  performance  of  said  contract  and  a  distribution  of 
the  fund  in  accordance  therewith. 

Demurrers  were  sustained  to  the  third  and  fourth  para- 
graphs of  cross-complaint,  the  other  paragraphs  having  been 
dismissed.  The  court  decreed  that  the  land  be  sold  and  the 
proceeds  distributed,  one-third  to  the  widow  and  the  re- 
mainder under  the  provisions  of  the  will.  The  errors  relied 
on  are  the  rulings  on  the  demurrers  to  the  third  and  fourth 
paragraphs  of  cross-complaint. 

It  is  urged  by  appellees  that  the  demurrers  were  properly 

sustained,  since  each  paragraph  of  cross-complaint  was  based 

upon  the  contract  before  set  out,  and  that  this  contract 

1.  is  unenforceable,  since  it  was  not  signed  by  all  the  par- 
ties thereto  or  that  were  affected  thereby.  The  pur- 
pose of  the  contract,  as  specifically  recited  therein,  and  as 
appears  from  the  other  provisions  of  the  instrument,  was  to 
render  the  will  of  the  testate  null  and  void,  and  to  make  a 
compromise  and  family  settlement,  in  avoidance  of  litigation, 
and  a  distribution  of  property,  which  the  heirs  evidently  be- 
lieved to  be  a  more  equitable  and  satisfactory  distribution  to 
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all  than  that  made  by  the  testator.  It  is  apparent,  therefore, 
that  fully  to  effectuate  this  purpose  it  was  necessary  for  all 
the  heirs,  devisees  and  legatees  to  join  in  the  contract. 

It  is  averred  in  the  cross-complaint  that  appellants  had 
credible  information  and  knowledge  and  were  fully  informed 
that  the  testator  was  of  unsound  mind  and  was  unduly  influ- 
enced when  he  made  said  will,  and  that  it  was  invalid; 
that  they  believed  said  facts  to  be  true,  and  that  they  had  a 
good  and  valid  cause  of  action  to  set  it  aside;  that  they 
informed  appellees  Joseph  R.  Becker,  Elmer  W.  Becker, 
Sarah  J.  Becker  and  George  Gaby  of  said  facts  relating  to 
said  invalidity,  and  they  proposed  to  bring  an  action  to 
contest  and  set  it  aside.  Therefore,  to  induce  appellants  not 
to  bring  such  action,  and  in  consideration  that  they  waived 
their  rights  to  the  will,  said  appellees  entered  into  said 
agreement. 

As  here  averred,  a  part  of  the  consideration  that  induced 
Joseph  R.  Becker  and  Elmer  W.  Becker,  who  alone  owned 
the  fee  to  the  land,  to  enter  into  the  contract  was  to  avoid  a 
contest  of  their  father's  will.  This  could  only  be  assured  by 
all  of  the  heirs'  joining  in  the  agreement.  The  averment  of 
the  parol  agreement,  that  all  should  be  bound  who 

2.  signed,  whether  all  the  devisees  signed  or  not,  cannot 
relieve  appellants  of  their  difficulty.  This  agreement, 
as  averred,  was  made  prior  to  or  contemporaneously  with  the 
writing.  It  is  a  variation,  if  not  a  contradiction,  of  the  writ- 
ten instrument,  and  under  the  well-settled  rules  of  contracts 
is  not  available  as  a  means  of  relief.  If  such  a  stipulation 
had  been  incorporated  in  the  contract,  a  different  question 
would  be  presented.  Considering  the  contract  as  a  whole,  it 
seems  clear  that  to  be  binding  it  should  be  signed  by  all  the 
parties.  Not  being  so  signed,  it  comes  within  the  rules  laid 
down  in  1  Beach,  Contracts  §7,  McDaniel  v.  Anderson 
(1883),  19  S.  C.  211,  Fourchy  v.  Ellis  (1905),  140 
Fed.  149,  and  Fowler  Utilities  Co.  v.  Oray  (1907),  168  Ind.  1. 
Vol.  46—7 
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7  L.  R.  A.  (N.  S.)  726,  120  Am.  St.  344,  and  does  not  consti- 
tute a  valid,  enforceable  contract. 

The  contract  upon  which  the  cross-complaint  was  founded 
being  for  this  reason  unenforceable,  the  demurrers  thereto 
were  properly  sustained.  It  is  unnecessary  to  pass  on  nu- 
merous other  questions  presented. 

Judgment  aflSrmed. 


Welborn  v.  Kimmerling  et  al. 

[No.  6,458.    Filed  October  28,  1909.    Rehearing  denied  June  2,  1910.] 

1.  Boundaries. — Contracts, — Estoppel. — Real  Property, — ^Where  ad- 
joining landowners  determine  the  true  boundary  line  between 
their  lands,  and  place  a  partition  fence  thereon,  such  line  be- 
comes the  fixed  boundary,  and  the  parties  are  thereafter  estop- 
ped from  questioning  it.    p.  102. 

2.  Ejectment. — Action — Recovery. — Title. — The  plaintiff  in  an  ac- 
tion In  ejectment  must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  defendant's  title,    p.  103. 

3.  Ejectment. — Action. — Demand. — ^Where  the  defendant  is  in 
peaceable  possession  of  land,  a  demand  therefor  must  precede  an 
action  in  ejectment,    p.  103. 

4.  Ejectment. — "Demand." — Sufficiency, — A  mere  claim  of  title 
in  a  conversation  with  defendant  does  not  constitute  a  demand 
for  possession  of  the  land  in  controversy,  but  the  use  of  the  word 
"Aemand"  is  not  essential,  where  other  words  of  the  same  import 
are  used.    p.  103 

5.  Action. — Demand. — Claim. — ^A  demand  is  a  peremptory  claim 
to  a  thing  as  a  matter  of  right  and  admits  of  no  doubt;  while  a 
claim  implies  that  the  right  asserted  is  doubtful  and  that  nego- 
tiations may  be  had  to  determine  it.    p.  104. 

From  Madison  Circuit  Court ;  John  F,  McClure,  Judge. 

Action  by  Abraham  Kimmerling  and  another  against  Will- 
iam J.  Welborn.  From  a  judgment  for  plaintiffs,  defendant 
appeals.     Reversed, 

William  A.  Kittinger  and  William  S,  Diven,  for  appellant. 
Willis  S,  Ellis,  for  appellees. 
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Watson,  J. — This  was  an  action  in  ejectment  for  a  small 
tract  of  low  and  marshy  land  of  about  three  acres,  lying 
along  a  ditch.  It  is  alleged  in  the  complaint  that  appellant 
is  holding  possession  thereof  without  right,  and  has  for  three 
years  or  more  unlawfully  kept  plaintiffs  out  of  possession. 

There  are  three  assignments  of  error,  but  appellant  con- 
tends only  for  the  error  under  the  third  assignment,  to  wit : 
"The  court  erred  in  overruling  the  motion  for  a  new  trial.*' 

Two  reasons  assigned  in  the  motion  for  a  new  trial  are  that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient  evidence 
and  that  it  is  contrary  to  law. 

The  land  originally  was  owned  by  Davis  Welborn,  father 
of  appellant,  who  entered  it  in  1836,  the  tract  containing 
eighty-nine  and  thirty-two  one-hundredths  acres.  In  1845, 
Davis  Welborn  conveyed  the  land  to  his  son,  Lewis.  In  1850 
said  Lewis  Welborn  and  wife  reconveyed  the  same  land  to 
Davis  Welborn.  The  land  was  located  in  Madison  county, 
Indiana,  and  described  as  follows: 

**Conmiencing  at  the  southeast  corner  of  the  west  half 
of  the  northwest  quarter  of  section  nineteen,  township 
twenty-one  north,  range  seven  east,  thence  north  thirty- 
seven  rods,  thence  west  nine  rods,  thence  north  nineteen 
rods,  thence  west  forty-one  rods,  thence  north  to  a 
certain  branch,  thence,  with  the  meanderings  of  said 
branch,  to  the  north  line,  thence  west  to  the  section  cor- 
ner, thence  south  to  the  half  mile  stake,  thence  east  to 
place  of  beginning." 

Davis  Welborn  died  in  1867,  the  owner  of  the  land,  leaving 
a  widow,  appellant  Lewis  Welborn,  and  other  children  as  his 
heirs  at  law.  A  number  of  conveyances,  by  quitclaim  deeds 
of  their  undivided  interest,  to  William  J.  Welborn  were 
made,  and  a  partition  proceeding  among  the  heirs  of  said 
decedent  was  had  in  1878.  In  1879  a  partition  proceeding 
was  had  by  William  Welborn,  Lewis  Welborn  and  Eliza 
Johnson,  who  were  then  the  owners  of  the  entire  tract,  and 
their  interests  were^set  off  to  them  in  severalty,  forty-four  and 
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ninety-three  one-hundredths  acres  thereof  being  set  off  to 
William  J.  Welborn  in  the  northwest  part  of  the  tract,  which 
included  the  land  in  controversy. 

In  1886,  for  the  purpose  of  squaring  up  their  fields,  Lewis 
Welborn  made  a  deed  to  William  J.  Welborn  for  a  small 
tract  on  the  east  line,  and  William  J.  Welborn  made  a  deed 
to  his  brother,  Lewis,  for  a  strip  along  the  south  line  of 
Lewis's  land.  In  this  exchange  Lewis  had  the  deeds  made, 
and  it  was  done  for  the  purpose  of  giving  Lewis  a  strip  along 
his  south  line,  as  stated,  and  was  not  intended  to  go  to  the 
drain.    This  fact  was  undisputed. 

In  1887  Lewis  Welborn  conveyed  to  appellees  the  portion 
of  land  set  off  to  him  in  the  partition  proceeding.  The  con- 
tents of  this  deed — as  to  the  number  of  rods  running  west — 
are  in  controversy.  The  record  made  on  June  3, 1887,  of  the 
deed  executed  in  January,  shows  the  description  on  contro- 
verted lines  *' sixty-one  rods  west  to  a  ditch  or  branch,  thence 
north  with  meanderings  of  drain,*'  while  the  testimony  of 
Edward  Osborn,  John  Swift,  Samuel  Welborn  and  Frank 
Welborn  is  that  the  original  deed,  which  Abraham  Kimmer- 
ling  had  at  the  time  the  lines  were  fixed,  read  **  thence  west 
fifty  rods,  thence  north  to  a  ditch." 

Some  two  or  three  years  after  1887  there  was  a  fence  built 
straight  across  the  south  end  of  appellant's  tract,  and  this 
included  the  land  in  controversy.  Thereafter  appellant 
cleared  his  fields  straight  with  the  south  fence.  Some  time 
after  this,  appellees  moved  their  fence  on  the  east  side  of 
the  drain,  and  this  threw  the  land  in  controversy  in  appel- 
lee 's  field.  The  fence  continued  in  this  place  until  the  spring 
of  1902,  when  it  was  desired  to  rebuild  the  fence  on  the  south 
of  Kimmerling's  land,  it  being  the  east  and  west  fence. 
Abraham  Kimmerling  and  appellant  had  a  conversation,  in 
which  Kimmerling  thought  Welborn,  *'was  upon  him  some," 
and  Welborn  said:  **If  I  am,  I  do  not  want  it."  There- 
upon they  agreed  to  compare  deeds,  and  within  a  short 
time  afterwards  Kimmerling  took  his  abstract  and  deeds  over 
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to  Welborn 's,  and  they  compared  their  deeds  and  abstracts. 
The  next  day  Abraham  Kimmerling  took  his  deeds  over  to 
appellant's,  and  the  deeds  were  again  compared.  This  was 
done  for  the  purpose  of  ascertaining,  if  possible,  the  true  line 
dividing  their  lands.  Frank  Welborn,  Samuel  Welborn, 
Abraham  Eammerling  and  Ed  Osborn  measured  off  a  wire, 
took  the  wire  and  deeds  out  to  the  field,  and  measured  from 
the  southwest  corner  north  seventy-three  rods  and  three  feet, 
and  set  a  stake,  then  went  to  the  southeast  corner,  and  meas- 
ured seventy-three  rods  and  three  feet.  John  Swift,  a 
neighbor,  met  them  on  the  east  line,  and  they  all  read  Kim- 
merling's  deed.  It  read,  so  testified  to  by  these  parties: 
** Seventy-three  rods  and  three  feet,  thence  west  fifty  rods, 
thence  north  to  the  drain,  thence  with  the  drain, ' '  etc.  They 
then  measured  fifty  rods  west  and  stopped.  Frank  Welborn 
asked  Abraham  Kimmerling  if  he  was  satisfied.  Kimmerling 
replied:  ''I  guess  I'll  have  to  be,"  as  testified  to  by  Frank 
and  Samuel  Welborn,  Osborn  and  Swift,  but  Abraham  Kim- 
merling puts  it:  **I'll  be  satisfied  if  I  have  to  be."  They 
went  ahead  and  staked  the  line  to  the  drain,  which  was  fifty 
rods. 

Abraham  Kimmerling  returned  home,  talked  it  over  with 
his  wife,  who  is  one  of  the  appellees  herein,  and  informed 
her  that  Welborn  claimed  *'the  corner  down  there."  Within 
a  few  days  Abraham  Kimmerling  met  Frank  Welborn,  and 
requested  that  he  be  allowed  to  build  the  fifty  rods  of  fence 
east  and  west,  and  thereupon  it  was  agreed  that  he  should, 
and  that  appellant  should  build  the  north  and  south  fifty 
rods.  Appellant  built  his  fifty  rods  of  fence,  which  was 
within  a  few  rods  of  the  home  of  appellees,  and  Abraham 
Kimmerling  hauled  the  old  fence  away  from  the  south,  where 
he  afterwards  built  his  fifty  rods  of  new  fence  on  the  line  so 
fixed  by  this  agreement.  Each  party  thereupon  took  posses- 
sion of  and  cultivated  the  land  up  to  the  new  fence, 
and  no  objections  or  protests  Were  made.  In  thus  agreeing 
upon  the  line,  appellees  got  from  appellant  an  additional 
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strip  of  ground  along  the  entire  south  line,  and  appellant  got 
the  land  in  controversy  from  appellees.  No  objection  was 
made  to  the  line  thus  established  until  September  25,  1902, 
when  this  action  was  commenced  by  appellees  against  appel- 
lant for  the  possession  of  said  three  acres  and  for  damages. 

Our  attention  has  been  called  to  the  fact  that  the  distance 
in  the  original  deed  was  fifty  rods  west  from  the  east  line  of 
said  tract,  and  this  is  the  same  distance  as  fixed  by  the  line  in 
1902  by  the  parties  to  this  suit,  and  is  the  line  upon  which  the 
new  fence  was  built.  The  record  discloses  that  in  1867  this 
very  line  was  in  question.  It  is  claimed  that  appellant  and 
his  father,  Davis  Welborn,  had  a  conversation  with  reference 
thereto,  but  nothing  was  done,  and  it  continued  unsettled 
until  the  parties  in  this  case  established  what  they  believed, 
from  their  deeds,  to  be  the  true  line  dividing  their  lands,  and 
thereafter  built  their  fence  upon  the  line  so  agreed  upon. 

It  is  the  law  that  where  the  dividing  line  between  adjoin- 
ing landowners  is  uncertain,  and  over  which  the  parties  inter- 
ested are  in  doubt,  and  they  meet  and  from  their  deeds 

1.  make  measurements  or  otherwise  ascertain  what  they 
believe  to  be  the  true  dividing  line,  and  so  establish  it 
as  such,  and  thereupon  by  agreement  divide  the  partition 
fence  so  that  each  is  to  build  one-half  thereof,  and  after- 
wards each  builds  his  fence  according  to  the  agreement,  and 
each  takes  possession  up  to  the  line  so  established  by 
them  and  cultivates  said  land  with  his  other  lands,  the  par- 
ties are  thereafter  estopped  from  asserting  that  the  new 
fence  thus  built  on  the  line  so  fixed  and  agreed  upon  by 
them  is  not  the  true  dividing  line  between  their  lands. 
Meyers  v.  Johnson  (1860),  15  Ind.  261;  Tate  v.  Foshee 
(1889),  117  Ind.  S22;  Horton  v.  Brown  (1891),  130  Ind.  113, 
116 ;  Sharp  v.  Blankenship  (1885),  67  Cal.  441 ;  Miller  v.  Mc- 
Glaun  (1879),  63  Ga.  435;  Sonneman  v.  Mertz  (1906),  221 
111.  362,  77  N.  E.  550;  4  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
860 ;  5  Cyc.  935-B,  and  authorities  cited. 

_Bo  in  this  case,  where  the  parties  met  in  order  to  determine 
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the  dispute  and  uncertainty  between  them  with  reference  to 
the  boundary  dividing  their  lands,  agreed  upon  a  cer- 
tain line  as  and  for  such  boundary,  and  thereafter  both 
parties  built  their  allotment  of  the  partition  fence  as  agreed 
upon,  and  each,  by  the  consent  of  the  other,  went  into  pos- 
session of  the  land  so  enclosed  by  said  fence  contiguous  to 
his  land,  and  thereafter  claimed  and  occupied  for  more  than 
six  months,  without  objection,  his  tract  up  to  the  land  so 
agreed  upon,  each  is  estopped  from  repudiating  his  agree- 
ment. 

It  is  a  familiar  rule  that  a  plaintiflf  in  ejectment  must  re- 

cover  on  the  strength  of  his  own  title,  and  show  in  himself 

a  present  right  to  enter  and  take  possession,  with- 

2.  out  regard  to  the  character  of  defendant's  possession. 
In  this  contention  appellant  is  correct.     Clawson  v. 

Doe  (1840),  5  Blackf.  300;  Stackhouse  v.  Doe  (1841),  5 
Blackf.  570;  Doe  v.  Brown  (1844),  7  Blackf.  142,  41  Am. 
Dec.  217;  Prentice  v.  Wilson  (1852),  14  111.  91;  Prigg  v. 
Pennsylvania  (1842),  16  Pet.  (U.  S.)  •539,  10  L.  Ed.  1060. 
It  is  contended  by  appellant  that  the  parties  hereto  hav- 
ing removed  their  old  fences  and  built  the  new  ones  on  the 
lines  so  agreed  upon,  each  party  thereby  acquiring 

3.  land  from  the  other  that  had  theretofore  been  occu- 
pied by  him,  and  each  going  into  possession  of  his 

land  so  acquired  by  the  establishment  of  this  line  and  by  the 
consent  of  each  other,  there  must  be  a  demand  before 
suit  will  lie. 

But  appellees  contend  that  demand  was  made  before  the 

bringing  of  this  action;  that  it  was  made  by  Harvey  Kim- 

merling  at  the  request  of  his  father,  one  of  the  appel- 

4.  lees.     He  testified  in  reference  thereto   as  follows: 
**Well,  we  met  and  passed  the  time  of  day,  and  I  asked 

him  about  this  land,  whether  or  not  he  thought  they  really 
had  any  claim  on  it  according  to  the  titles  that  he  had  given 
to  Mr.  Lewis  Welbom,  and  he  laughed,  and  that  ivas  about 
all  the  answer  that  was  made  at  that  time.    •    •    •    Well,  I 
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said  to  him,  when  I  first  mentioned  it,  that  my  father  and 
mother  were  not  satisfied,  and  would  like  to  have  the  thing 
settled  peaceably." 

It  is  not  necessary,  however,  that  the  word  ''demand"  be 
used  in  making  a  demand  before  the  bringing  of  a  suit,  but  if 
any  word  or  words  are  used  and  understood  by  both  parties 
that  a  demand  is  being  made,  then  that  would  be  sufficient. 
A  demand  is  a  peremptory  claim  to  a  thing  as  a  mat- 
5.  ter  of  right.  It  differs  from  a  claim,  in  that  it  pre- 
supposes that  there  is'  no  defense  nor  doubt  about  the 
question  of  right.  Demand  will  not  admit  of  delay,  while, 
on  the  other  hand,  claim  implies  that  the  right  is  or  may  be 
doubtful,  and  that  negotiations  shall. be  had  to  determine  it. 
The  language  thus  employed  by  witness  Kimmerling,  with 
the  most  favorable  construction  to  appellees,  would  amount 
only  to  a  claim,  and  falls  short  of  being  a  demand  for  the 
possession  of  the  real  estate  involved  in  this  controversy. 

The  verdict  of  the  jury  was  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law.  It  is  unnecessary  for  us  to 
pass  upon  other  reasons  assigned  in  the  motion  for  a  new 
trial,  as  they  may  not  occur  at  the  retrial  of  this  cause. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  sustain  the  motion  for  a  new  trial. 

On  Petition  for  Rehearing. 

Watson,  P.  J. — Appellees,  in  their  petition  for  a  rehear- 
ing, complain  that  the  court  has  not  correctly  stated  the  rec- 
ord. We  have  taken  the  trouble  to  examine  the  record  again 
and  find  it  verifies  the  statements  with  reference  thereto 
made  in  the  opinion  in  this  cause. 

No  sufficient  reason  being  presented  in  the  petition,  why 
the  court  erred  in  its  decision  of  this  cause,  the  petition  is 
overruled. 
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United  States  Cement  Company  v.  Whitted, 

BY  Next  Friend. 

[No.  6,746.    Filed  January  14,  1910.    Rehearing  denied  March  10, 

1910.    Transfer  denied  June  2,  1910.] 

1.  Masteband  Servant. — Dangerous  Ditch. — Location. — Complaint, 
— A  complaint  alleging  that  the  ditch  containing  hot  water,  into 
which  the  plaintiff  fell,  "was  constructed,  maintainLHl  and  kept 
by  defendant,  with  full  .knowledge  of  all  the  dangers  and  defects 
thereof,"  sufficiently  shows  that  the  ditch  was  on  defendant's 
premises,    p.  106. 

2.  Masteb  and  Sebvant. — Dutu^ — Complaint, — ^A  complaint  alleg- 
ing that  it  was  necessary  that  the  plaintiff  "go  about  the  grounds 
in  search  of  wood,"  and  that  while  doing  so  he  was  injured, 
shows  that  he  was  injured  while  In  the  discharge  of  his  duty, 
p.  107. 

3.  Tbiau — Verdict. —  Interrogatories. —  Conflict. —  Inferences. —  A 
general  verdict  for  the  plaintiff  establishes  every  alleged  fact  in 
pIaintiff*B  favor,  except  those  shown  otherwise  by  the  answers 
to  the  interrogatories;  and  in  considering  such  answers  all  Infer- 
ences are  indulged  in  support  of  the  general  verdict,  and  none 
in  favor  of  such  answers;  and  the  evidence  cannot  be  looked  to 
to  interpret  such  answers,    p.  107. 

4.  Appeal. — Evidence. — Buificiency: — Weight, — ^The  Appellate  Court 
will  not  weigh  the  evidence,  but  will  determine  its  sufficiency, 
p.  107. 

5.  Masteb  and  Sebvakt. — Unsafe  Place. — Injuries  from  Falling 
into  Ditch  Filled  WUh  Hot  Water. — Negligence,— Evidence. — Evi- 
dence showing  that  a  servant  in  hunting  wood,  at  night,  feil  Into 
an  open  ditch  filled  with  hot  water,  thereby  sustaining  injuries. 
Is  not  sufficient,  where  there  is  no  evidence  showing  that  the  de- 
fendant was  negligent  in  running  such  water  into  such  ditch,  or 
in  permitting  it  to  remain  there,    pp.  108, 109. 

6.  Evidence. — Inference  upon  Inference. — A  fact  cannot  be  inferred 
from  an  Inference,    p.  108. 

From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Harley  Whitted,  by  his  next  friend,  against  the 
United  States  Cement  Company.  From  a  judgment  on  a 
verdict  for  plaintilBf  for  $1,200,  defendant  appeals.  Reversed. 


106  APPELLATE  COURT  OF  INDIANA, 

CTnited  States  Cement  Co.  v.  Whitted — 46  Ind.  App.  105. 


Elmer  E,  Stevenson ,  Thomas  J.  Brooks  and  William  F. 
Brooks,  for  appellant. 
McHenry  Owen  and  Rufus  H.  East,  for  appellee. 

Babb,  p.  J. — Appellant  is  engaged  in  the  manufacture  of 
cement,  and  for  this  purpose  maintains  an  extensive  plant, 
comprising  a  number  of  buildings  and  a  certain  extent  of 
grounds  surrounding  them.  Among  other  buildings  is  one 
in  which  kilns  are  built,  and  in  which  the  material  out  of 
which  cement  is  manufactured  is  burned,  and  on  the  grounds 
about  this  building  is  a  pool  or  ditch,  which  on  the  occasion 
giving  rise  to  this  action  was  filled  with  hot  water.  No  pro- 
vision for  heating  the  kiln  building  was  made  by  appellant, 
other  than  the  fire  in  the  kilns. 

Appellee  was  engaged  in  the  service  of  appellant,  at  work 
with  other  employes  in  the  kiln  building.  A  temporary  wood 
fire  was  built  in  the  building,  for  the  purpose  of  keeping 
appellant's  employes  at  work  therein  comfortably  warm. 
Appellee  went  out  of  the  building  in  search  of  fuel  to  keep 
up  the  fire.  It  was  night,  and  he  fell  into  a  ditch  of  hot 
water  and  was  injured.  He  brought  this  action  to  recover 
damages  for  the  injury,  predicated  on  the  theory  that  appel- 
lant was  guilty  of  negligence  in  maintaining  on  its  premises 
the  unguarded  ditch  of  hot  water. 

The  questions  presented  by  the  record  for  the  decision  of 
this  court  arise  upon  the  sufficiency  of  the  complaint  to  with- 
stand demurrer,  the  right  of  appellant  to  a  judgment  in  its 
favor  on  the  answers  to  interrogatories,  and  the  sufficiency 
of  the  evidence  to  sustain  the  verdict. 

The  point  is  made  against  the  complaint  that  it  fails  by 

direct  averment  to  show  that  the  ditch  of  water  was  on  the 

appellant's  premises.     The  point  is  not  well  taken. 

1.     It  is  directly  averred  in  the  complaint  that  '*the  ditch 

was  constructed,  maintained  and  kept  by  defendant, 

with  full  knowledge  of  all  the  dangers  and  defects  thereof/' 

and  in  the  connection  in  which  this  direct  averment  is  made, 
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a  person  of  common  understanding  must  have  known  that  the 
ditch  referred  to  was  filled  with  hot  water,,  into  which  appel- 
lee f  eU. 
The  point  is  also  made  against  the  complaint  that  the  facts 
averred  failed  to  disclose  that  appellee  was  injured 

2.  while  in  the  discharge  of  any  duty  owing  to  appellant. 

This  point  is  not  well  taken.    The  complaint  does 
aver  that  it  was  necessary  **that  he  [appellee]  go  about  the 
grounds  in  search  of  wood."    This  is  the  statement  of  an 
issuable  fact,  imposing  the  duty.    The  complaint  was  suffi- 
cient.    The  general  verdict  established  every  material 

3.  fact  alleged  in  the  complaint  in  favor  of  appellee,  ex- 
cept such  as  cannot  be  harmonized  with  the  answers 

returned  by  the  jury  to  the  interrogatories,  and  in  consider- 
ing the  answers  to  interrogatories  and  the  general  verdict  all 
inferences,  presumptions  and  intendments  are  to  be  indulged 
in  favor  of  the  general  verdict,  and  none  in  support  of  the 
answers  to  interrogatories.  Nor  can  the  court  look  to  the  evi- 
dence to  interpret  answers  to  interrogatories. 

The  answers  to  the  interrogatories  returned  in  this  case  are 
not  in  irreconcilable  conflict  with  the  general  verdict,  and 
there  was  no  error  in  overruling  appellant's  motion  for  judg- 
ment in  his  favor  upon  them. 

The  serious  question  presented  by  the  appeal  is  whether 

the  evidence  is  sufficient  to  sustain  the  verdict.    While  this 

court  has  no  power  to  weigh  evidence,  it  is  essential  to 

4.  the  plaintiff's  right  to  a  recovery  in  any  case,  not  only 
that  the  complaint  state  facts  sufficient  to  constitute 

a  cause  of  action,  but  that  he  shall  prove  such  facts  by  suffi- 
cient evidence.  And  while  the  weight  of  such  evidence  is  not 
for  this  court  to  determine,  its  sufficiency  is.  Btitterfield  v. 
Trittipo  (1879),  67  Ind.  338;  Atlas  Engine  Works  v.  Ran- 
dall (1885),  100  Ind.  293,  50  Am.  Rep.  798;  Cleveland,  etc, 
R.  Co.  V.  Wynant  (1893),  134  Ind.  681;  Wright  v.  Bertiaux 
(1903),  161  Ind.  124;  Cleveland,  etc.,  R.  Co.  v.  Miller  (1898), 
149  Ind.  490;  Habbe  v.  Viele  (1897),  148  Ind.  116. 
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The  charge  of  negligence  made  against  appellant  is  that  it 

maintained  upon,  its  premises  a  pool  or  ditch  of  scalding 

water,  without  sufficient  guard,  and  into  which  appel- 

5.  lee  fell  and  was  scalded.    The  injury  complained  of 
does  not  arise  from  wounds  occasioned  by  the  fall,  but 

from  bums  and  scalds  inflicted  by  the  hot  water.  So  the  gist 
of  the  wrong  charged  is  the  maintenance  of  the  ditch  or  pool 
of  hot  water.  The  hot  water  created  the  danger  and  caused 
the  injury. 

It  is  not  averred  in  the  complaint,  nor  does  it  appear  from 
the  evidence,  that  the  ditch  itself  was  dangerous,  or  that  but 
for  the  presence  of  the  hot  water  in  it  appellant  would  be 
guilty  of  negligence  in  failing  to  maintain  guards  around  it. 
Therefore,  to  establish  appellee's  case,  the  evidence  must 
show  that  the  presence  of  the  hot  water  in  the  ditch,  which 
alone  caused  the  injury  complained  of,  was  due  to  some  neg- 
ligent act  of  appellant,  or  that  it  knew  or  should  have  known 
of  its  presence,  and  have  maintained  proper  guards  around  it. 

The  only  evidence  on  this  subject  disclosed  by  the  record 
is  the  testimony  of  several  witnesses  regarding  the  location 
and  size  of  the  ditch,  and  of  appellee  and  other  witnesses  to 
the  fact  that  on  the  occasion  when  the  accident  happened 
there  was  about  eighteen  inches  of  hot  water  in  the  ditch, 
and  that  the  source  of  the  ditch  was  in  appellant's  power- 
house. From  this  fact,  it  might  be  possible  to  infer  that  the 
hot  water  came  from  the  power  house,  but  this  would  not 
justify  the  further  inference  that  the  ditch  was  customarily 
used  by  appellant  as  a  conduit  for  hot  water,  or  that  the 
presence  of  the  hot  water  in  it  on  the  occasion  in  question 
was  either  known  by  appellant,  or  was  the  result  of 

6.  any  negligent  act  on  its  part.    We  cannot  build  one 
inference   upon   another.     3   Rice,    Evidence    §342; 

Jenkins  v.  State  (1885),  62  Wis.  49,  63,  21  N.  W.  232;  People 
V.  Kennedy  (1865),  32  N.  T.  141;  United  States  v.  Ross 
(1875),  92  U.  S.  281,  23  L.  Ed.  707;  Asbach  v.  Chicago,  etc., 
E.  Co.  (1887),  74  Iowa  248,  37  N.  W.  182;  Neal  v.  Chicago, 
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etc.,  R.  Co.  (1905),  129  Iowa  5, 105  N.  W.  197,  2  L.  R.  A.  (N. 
S.)  905;  Smith  v.  First  Nat.  Bank  (1868),  99  Mass.  605,  97 
Am.  Dec.  59;  Crafts  v.  Boston  (1872),  109  Mass.  519;  Mor- 
ley  V.  Eastern  Express  Co.  (1874),  116  Mass.  97;  Ruppert  v. 
Brooklyn  Heights  R.  Co.  (1897),  154  N.  Y.  90,  47  N.  E.  971; 
Commonwealth  v.  Wehster  (1850),  5  Cush.  295,  52  Am.  Dec. 
711;  Evansville  Metal  Bed  Co.  v.  Loge  (1908),  42  Ind. 
App.  461. 

Here  there  is  not  a  scintilla  of  evidence  to  prove  that  the 

ditch  in  question  was  used  by  appellant  or  any  one  else  as  a 

conduit  for  hot  water,  or  that  the  presence  of  the  hot 

5.  water  in  the  ditch  was  a  result  of  any  negligent  act  on 
the  part  of  appellant.  There  was  no  attempt  on  the 
part  of  appellee  to  connect  appellant,  in  any  manner,  with 
the  presence  of  the  hot  water  in  the  ditch.  So  far  as  ap- 
pears in  the  record,  hot  water  was  never  in  the  ditch  be- 
fore the  time  and  occasion  when  appellee  met  with  the  acci- 
dent, and  appellant  may  have  been  entirely  ignorant  of  its 
presence  there  at  that  time,  and  have  had  no  opportunity  to 
know  that  there  was  hot  water  in  the  ditch.  Then  it  may 
have  come  there,  for  anything  disclosed  by  the  record,  as  a 
result  of  a  pure  accident.  The  evidence  failed  to  show  that 
the  appellant  was  in  any  way  responsible  for  the  hot  water 
in  the  ditch,  or  facts  from  which  the  law  would  impose  a  duty 
upon  appellant  to  maintain  a  guard  around  it. 

The  evidence  was  insufficient  to  support  the  verdict,  and, 
for  this  reason,  the  judgment  must  be  reversed. 

Myers,  C.  J.,  Hadley  and  Comstock,  JJ.,  concur. 

Watson  and  Roby,  JJ.,  concur  in  result. 
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Haynes  Automobile  Company  v.  Sinnett. 

[No.  6,612.    Filed  March  8,  1910.    Rehearing  denied  June  3,  1910.] 

1.  Highways. — Use  of. — The  rights  of  people  to  the  highways,  and 
their  duties  with  reference  to  the  use  thereof,  are  equal  and  re- 
ciprocal,   p.  112. 

2.  Negugence. — Automobiles, — Use  of  Highways. — ^The  driver  of  an 
automobile  who  negligently  or  carelessly  runs  his  machine  upon 
a  highway  in  such  manner  as  to  frighten  horses,  causing  them 
to  injure  persons,  is  liable,    p.  112. 

3.  Negligence.  —  Automobiles. — Complaint, — ^A  complaint  alleging 
that  the  defendant's  chauffeur  negligently  drove  defendant's  au- 
tomobile, along  a  public  highway,  at  an  improper  rate  of  speed, 
without  warning,  thereby  frightening  plaintiflTs  horse,  to  plain- 
tiff's damage,  states  a  cause  of  action,    p.  1 13. 

4.  Negugence. — Automobiles. — Instructions. — Instructions  that  au- 
tomobilists  have  a  legal  right  to  use  the  highways,  but  that  such 
right  must  be  exercised  in  a  manner  consistent  with  the  rights 
of  others  lawfully  using  such  highways,  that  they  must  use  due 
care  in  the  running  of  their  machines,  and  that  the  speed  thereof 
must  be  such  as  not  to  endanger  the  lives  of  others  using  such 
highways,  are  correct,    p.  113. 

5.  Negligence. — Automobiles. — Instructions, — ^An  Instruction  that 
if  the  defendant  was  not  operating  its  automobile  at  a  speed  of 
more  than  twenty-five  miles  an  hour,  the  plaintiff  whose  injury 
was  caused  by  the  fright  of  his  horse  at  such  automobile  could 
not  recover,  is  properly  refused,     p.  114. 

From  Howard  Superior  Court;  B,  F.  Harness,  Special 
Judge. 

Action  by  Miranda  Sinnett  against  the  Haynes  Automobile 
Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$750,  defendant  appeals.     Affirmed. 

Blacklidge  &  Wolf,  for  appellant. 

Bowers  &  Feightner,  Jdckman  <&  Jackman  and  Bell  &  Pur- 
dum,  for  appellee. 

Watson,  J. — This  was  a  suit  by  appellee  against  appel- 
lant, to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  appellee,  caused  by  the  frightening  of  her- horse 
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at  an  automobile  belonging  to  appellant,  and  running  away, 
throwing  appellee  from  her  buggy  and  causing  her  serious 
and  permanent  injuries.  The  complaint  is  in  one  paragraph, 
and  alleges  that  appellant  is  a  duly  organized  corporation 
doing  business  under  the  laws  of  Indiana,  and  is  engaged  in 
the  manufacture  and  sale  of  motor  vehicles  and  automobiles 
in  the  city  of  Kokomo ;  that  George  W.  Tarkington  was  in  the 
employ  of  said  company  as  its  agent,  whose  duty  it  was  to  test 
the  motor  vehicles  and  automobiles  of  said  company ;  that  on 
October  22,  1905,  while  driving  over  the  public  highway 
toward  her  home  in  a  buggy,  to  which  was  attached  a  well- 
broken  and  gentle  horse,  said  plaintiff  was  approached  from 
the  rear  by  said  Gteorge  W.  Tarkington,  with  an  automobile 
which  he  was  testing  for  appellant,  negligently  driving  and 
propelling  said  automobile  along  said  highway  at  an  unrea- 
sonable, improper  and  unlawful  rate  of  speed,  to  wit,  at  the 
rate  of  twenty-five  miles  an  hour ;  that  said  Tarkington  negli- 
gently and  unlawfully  failed  and  refused  to  ring  any  bell, 
sound  any  horn,  or  to  give  any  signal  whatever  to  warn  said 
plaintiff  of  his  approach ;  that  he  refused  to  slacken  the  rapid 
rate  of  speed  at  which  he  was  propelling  said  motor  vehicle, 
and  refused  to  give  plaintiff  any  time  to.prepare  for  the  pass- 
ing of  said  motor  vehicle ;  that  because  the  top  on  said  buggy 
was  raised  over  herself  she  was  unaware  of  the  approach  of 
the  motor  vehicle ;  that  by  reason  of  its  rapid  approach,  and 
the  loud,  whirring,  buzzing  and  puflBng  noise  which  it  gave 
forth,  her  horse  became  frightened  and  unmanageable,  and 
ran  into  a  fence,  throwing  plaintiff  violently  to  the  ground, 
injuring  her  left  limb,  which  caused  her  much  pain  and  an- 
guish of  mind  and  body;  that  the  injury  is  of  a  permanent 
character ;  that  the  buggy  in  which  she  was  riding  was  dam- 
aged in  the  sum  of  $50.  Wherefore  she  demands  damages 
in  the  sum  of  $5,000. 

Appellant  filed  a  demurrer  thereto,  which  was  overruled, 
and  exceptions  taken.    Answer  in  general  denial.     The  cause 
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was  submitted  to  a  jury,  which  returned  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $750.  Motion  for  a  new  trial  was 
overruled. 

The  errors  assi^ed  are :  (1)  The  complaint  does  not  state 
facts  sufiBcient  to  constitute  a  cause  of  action;  (2)  the  court 
erred  in  overruling  appellant's  demurrer  to  appellee's  com- 
plaint ;  (3)  the  court  erred  in  overruling  appeUant's  motion 
for  a  new  trial. 

The  appellant  challenges  the  sufficiency  of  the  complaint 
by  its  first  and  second  assignments  of  errors.    It  is 

1.  the  law  that  all  persons  in  the  use  of  the  public  high- 
way have  equal  rights.     Their  duties  and  rights  must 

be  equal  and  reciprocal.     Therefore,  one  using  an  automobile 
must  not  so  negligently  and  carelessly  exercise  that 

2.  right  as  to  injure  other  fellow  travelers  lawfully  using 
the  highway,  but  must  have  due  regard  for  the  equal 

rights  of  others  upon  the  highway,  taking  into  consideration 
the  tendency  of  a  machine  to  frighten  horses  and  cause  in- 
jury to  such  travelers.  Elliott,  Roads  and  Sts.  (2d  ed.) 
§834;  Brinkman  v.  Pacholke  (1908),  41  Ind.  App.  662;  Ap- 
person  v.  Lazro  (1909),  44  Ind.  App.  186;  Indiana  Springs 
Co.  V.  Brown  (1905),  165  Ind.  465,  1  L.  R.  A.  (N.  S.)  238; 
Mclntyre  v.  Omer  (1906),  166  Ind.  57,  4  L.  R.  A.  (N.  S.) 
1130,  117  Am.  St.  359;  Hennessey  v.  Taylor  (1905),  189 
Mass.  583,  76  N.  E.  224,  3  L.  R.  A.  (N.  S.)  345 ;  §10465  BMrns 
1908,  Acts  1907  p.  558,  §1. 

In  the  case  of  Macomber  v.  Nichols  (1876),  34  Mich.  212, 
being  an  action  to  recover  for  an  injury  caused  by  a  horse's 
taking  fright  at  a  traction  engine  operated  upon  the  high- 
way, Cooley,  C.  J.,  speaking  for  the  court,  said:  **A  high- 
way established  for  the  general  benefit  of  passage  and  traffic 
must  admit  of  new  methods  of  use  whenever  it  is  found  that 
the  general  benefit  requires  them." 

In  the  case  of  Indiana  Springs  Co.  v.  Brown,  supra,  the 
court  said:  ** Applying  the  foregoing  principles  to  the  facts 
alleged  in  the  complaint,  and  appellant,  in  operating  on  the 
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highway  a  novel  wheeled  conveyance  of  uncommon  appear- 
ance and  making  an  unusual  noise,  owed  to  plaintiff  and 
other  travelers  the  duty  of  carefuUy  controlling  and  driving 
it'  along  so  as  to  avoid  causing  needless  injury.  This  duty 
required  appellant  to  take  into  account  the  character  of  its 
machine,  its  general  appearance,  the  loud  puffing  noise  sent 
forth  while  going,  its  new  use  in  the  vicinity,  its  tendency  to 
frighten  horses,  and  from  these  and  all  other  pertinent  con- 
siderations proceed  with  that  speed  and  caution  which  rea- 
sonable care  requires,  according  to  the  place  and  the  pres- 
ence of  other  travelers." 

3.  Applying  the  i*ule  laid  down  in  the  foregoing  au- 
thorities, the  complaint  is  sufficient  to  withstand  a  de- 
murrer. 

Appellant  complains  of  instructions  five,  six  and  nine,  ten- 
dered by  appellee  and  given  by  the  court,  and  of  the  refusal 
to  give  instruction  five  tendered  by  appellant.    These 

4.  instructions  tell  the  jury  that  although  automobiles 
and  motor  vehicles  are  legal  means  of  conveyance  and 

of  transportation,  and  have  a  right  to  use  the  highway  for 
the  purpose  of  travel,  this  right  must  be  exercised  in  a  man- 
ner and  under  such  circumstances  as  are  consistent  with  the 
rights  of  others  lawfully  upon,  and  in  the  use  of,  the  high- 
way. Those  operating  automobiles  must  have  due  regard  for 
the  rights  of  travelers  legally  upon  the  same  highway,  and 
must  use  due  care  and  caution  in  the  reasonable  and  proper 
regulation  of  the  speed  of  such  automobiles  so  as  not  to  en- 
danger the  lives  and  limbs  of  others  lawfully  upon,  and  in 
the  enjoyment  of,  the  highway.  And  the  speed  of  the  motor 
vehicle  or  automobile  shall  be  reasonable  and  proper,  so  as 
not  to  endanger  the  lives  and  limbs  of  others  in  the  enjoy- 
ment of  said  highway.  Under  the  authorities,  these  instruc- 
tions are  not  open  to  the  objecfions  urged  by  appellant,  and, 
taken  with  other  instructions  given  in  this  cause,  state  the 
law  applicable  to  the  facts  proved. 
Vol.  46—8 
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As  to  the  fifth  instruction  complained  of,  appellant  asked 

the  court  to  instruct  the  jury  that  if  it  found  that  appellant 

was  not  operating  said  automobile  at  a  speed  of  more 

5.  than  twenty  miles  an  hour,  plaintiff  could  not  recover. 
The  law  requires  that  automobiles  shall  not  be  run  at 
an  improper  and  unreasonable  rate  of  speed,  and  if  this  law 
is  disregarded,  and  injury  follows  to  a  traveler  who  is  law- 
fully occupying  the  highway,  and  whose  rights  are  equal, 
then  the  owner  must,  respond  in  damages.  The  court  did  not 
commit  error  in  refusing  to  give  this  instruction. 

Judgment  affirmed. 


Federal  Life  Insurance  Company  v.  Arnold. 

LNo.  6,662.    Filed  January  12,  1010.     Rehearing  denied  March  29, 

1910.    Transfer  denied  June  3,  1910.] 

1.  Insurance.  —  Reinsurance.  —  Contracts.  —  Complaint.  —  A  com- 
plaint against  a  reinsuring  company  upon  a  life  policy  need  not 
set  out  the  contract  between  the  original  company  and  the  re- 
insuring c<impany.    p.  117. 

2.  Insurance. —  Reinsurance. —  Contracts, —  Effect  On  Policy-hold" 
crs. — ^A  reinsuring  company  which  takes  over  the  rislss  and 
business  of  an  Indiana  company  assumes  the  risks  as  they  exist, 
and  cannot  limit  or  reduce  the  liabilities  under  the  existing  pol- 
icies,   p.  117. 

3.  I NSURANCE. —  Performance. —  A  voidance. —  A nstcer. —  Where  the 
complaint  alleges  generally  the  performance  of  all  the  conditions 
to  be  performed  by  plaintiff,  the  failure  of  assured  to  perform 
some  condition  in  his  policy,  by  the  terms  of  which  the  insurance 
is  avoided,  must  be  set  up  in  an  answer,    p.  117. 

4.  Insurance. — Assessment. — C&mpJaint. — Answer.-^^arryinff  De- 
murrer l>ack  to  Complaint. — In  an  action  upon  a  life  policy,  a 
demurrer  to  an  answer  alleging  that  the  company  was  organized 
under  the  assessment  plan  and  that  it  had  no  power  to  issue  the 
policy  sued  upon  should,  if  the  answer  be  sufficient,  be  carried 
back  and  sustained  to  the  complaint,    p.  118. 

5.  Insurance. — Assessment.  —  Extended  Insurance.  —  Powers  of 
Companies.— 'Bectlona  4742,  4745  Burns  1908,  Acts  1897,  p.  318, 
§§4,  7,  giving  to  assessment  insurance  companies  the  power  to 
fix  the  fee  rates,  amounts  of  premiums,  assessments,  or  period- 
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leal  calls,  and  to  accumulate  a  reserve  fund  for  mortuary  pur- 
poses, and  other  funds  in  excess  of  the  amount  required  to  be 
provided  for  the  purposes  of  such  corporation,  authorize  such 
companies  to  contract  for  extended  insurance,    pp.  118, 122. 

6.  Insurance. — Premiums, — Risks, — Presumptions. — ^The  presump- 
tion is  that  in  fixing  its  premiums  an  insurance  company  took 
into  consideration  the  risks  assumed,    pp.  120, 125. 

7.  Insubance. — Reinsurance, — Contracts, — OUigations  upon  Policy- 
holders.— ^A  policy-holder  in  an  insurance  company,  whose  right 
to  extended  Insurance  is  fixed,  is  not  affected  by  a  contract  be- 
tween his  company  and  a  reinsuring  company  by  the  terms  of 
which  all  policies  upon  which  premiums  were  not  paid  when  due, 
or  within  thirty  days  thereafter,  shall  be  null  and  void,  and  the 
premiums  theretofore  paid  forfeited,    p.  121. 

8.  Insurance. — Reinsurance, — Imposing  Conditions  upon  Policy- 
holders.— A  reinsuring  company  has  no  right  to  impose  new 
conditions  upon  a  policy-holder  whose  rights  under  his  policy 
were  fixed  before  the  reinsuring*  company  took  over  the  business 
and  property  of  the  original  company,    p.  121. 

9.  Insurance. —  Reinsurance. —  Contracts. —  Policies. —  Complaint. 
— ^A  complaint  expressly  based  upon  an  Insurance  policy  cannot 
be  considered  as  based  upon  a  reinsuring  contract  between  the 
original  and  the  reinsuring  company,  merely  because  an  excuse 
is  made  In  the  complaint  for  failing  to  set  out  such  contract, 
p.  122. 

Prom  Pike  Circuit  Court ;  E.  A.  Ely,  Judge. 

Action  by  Agnes  Arnold  against  the  Federal  Life  Insur- 
ance Company.  Prom  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

C.  A.  Atkinson,  L.  A.  Whitcomb,  J.  W.  Wilson  and  /.  W. 
Brumfield,  for  appellant. 
E.  P.  Richardson  and  A.  H.  Taylor,  for  appellee. 

Rabb,  'P.  J. — The  Model  Life  Insurance  Company  was  an 
Indiana- corporation,  organized  under  the  act  of  March  9, 1897 
(Acts  1897  p.  318,  §§4739-4764  Bums  1908).  The  Pederal 
Life  Insurance  Company  is  an  Illinois  corporation.  On  Peb- 
ruary  6,  1900,  the  Model  Life  Insurance  Company  issued  a 
policy  of  insurance  on  the  life  of  Alfred  H.  Arnold,  naming 
appellee  as  the  beneficiary  therein.  This  policy  was  issued 
by  said  company  in  consideration  of  an  annual  premium  of 
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$24.95,  to  be  paid  by  the  assured.  The  policy  of  insurance 
stipulated  that  upon  the  payment  of  five  annual  premiums 
the  insurance  contracted  for  should  extend  six  years  and  two 
hundred  forty-two  days,  provided  that  upon  the  pay- 
ment of  the  fifth  annual  premium  no  indebtedness  existed 
against  the  policy. 

The  assured  paid  five  annual  premiums  to  the  company,  the 
last  of  which  was  paid  on  February  5,  1904.  On  March  12, 
1904,  the  Model  Life  Insurance  Company  and  the  Federal 
Life  Insurance  Company  entered  into  a  contract,  by  which 
the  Federal  Life  Insurance  Company  took  over  to  itself  all 
the  assets  of  the  Model  Life  Insurance  Company,  and  under- 
took to  reinsure  the  policy-holders  of  the  Model  Life  Insur- 
ance Company,  in  accordance  with  the  provisions  of  the  con- 
tract entered  into  between  the  two  companies,  subject  to  the 
ratification  of  the  members,  and  thereupon  issued  to  the 
policy-holders  of  the  Model  Life  Insurance  Company  certifi- 
cates purporting  to  evidence  such  contract  of  reinsurance, 
one  of  which  certificates  was  issued  to  the  assured,  Alfred  H. 
Arnold,  and  accepted  by  him. 

The  assured  died  after  this  contract  was  entered  into,  and 
before  the  lapse  of  the  six  years  and  two  hundred  forty- 
two  days  from  the  issuance  of  the  policy  of  insurance  on  his 
life  by  the  Model  Life  Insurance  Company. 

This  action  was  brought  against  appellant  upon  the  policy 
issued  by  the  Model  Life  Insurance  Company  to  the  assured 
and  the  certificate  issued  by  appellant  to  the  policy-holder. 

Appellant's  demurrer  to  the  complaint  was  overruled,  and 
an  answer  in  four  paragraphs  filed.  Appellee's  demurrer  to 
the  second,  third  and  fourth  paragraphs  was  sustained. 
There  was  a  trial,  resulting  in  a  finding  in  favor  of  appellee. 
Appellant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  finding  in  favor  of  appellee. 

The  grounds  here  urged  for  a  reversal  are  all  presented  on 
the  ruling  made  by  the  court  upon  appellant's  demurrer  to 
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the  complaint,  and  appellee's  demurrer  to  the  several 

1.  paragraphs  of  answer.     It  is  first  urged  that  the  com- 
plaint is  insufficient,  for  the  reason  that  it  shows  that 

the  contract  of  reinsurance,  upon  which  it  is  asserted  appel- 
lant's liability  is  fixed,  is  in  writing,  and  that  neither  the 
contract  nor  a  copy  thereof  is  made  a  part  of  the  com- 
plaint. This  point  is  decided  adversely  to  appellant's  con- 
tention by  the  supreme  court  in  the  case  of  Federal  Life  Ins. 
Co.  V.  Kerr  (1909),  173  Ind.  613,  in  which  the  court  holds, 
with  reference  to  the  identical  contract  of  reinsurance  here 
involved,  that  appellant's  liability  is  fixed  and  measured  by 
the  policy  issued  by  the  Model  Life  Insurance  Com- 

2.  pany,  whose  assets  it  took  over  to  itself,  and  whose 
risks  it  assumed  to  reinsure,  and  that  it  was  not  com- 
petent for  the  two  companies,  by  contract  between  them- 
selves, to  minimize  the  insurance  originally  contracted  for  by 
the  Model  Life  Insurance  Company ;  that  the  statute  author- 
izing a  reinsurance  by  the  original  insuring  company  means 
a  reinsurance  Of  the  identical  risks  contracted  for  in  the 
original  policy. 

It  is  further  insisted  that  the  complaint  fails  affirmatively 

to  show  that  a  liability  existed  as  measured  by  the  terms  of 

the  policy  issued  by  the  ]\Iodel  Life  Insurance  Com- 

3.  pany,  for  the  reason  that  the  terms  of  this  policy  only 
created  a  liability  beyond  the  period  of  the  payment 

of  the  annual  premiums,  upon  the  express  condition  that  no 
indebtedness  existed  against  the  policy,  and  that  the  com- 
plaint failed  affirmatively  to  show  that  such  condition  ex- 
isted. This  point  is  not  seriously  pressed  upon  our  consid- 
eration, and  presumably  is  not  much  relied  upon. 

It  is  averred  in  the  complaint  that  the  assured  and  the 
plaintiff  have  duly  performed  all  the  conditions  of  the  policy 
of  insurance  on  their  part  to  be  performed.  In  the  face  of 
this  averment,  we  think  it  devolved  upon  appellant  to  show 
by  way  of  answer  any  fact  that  would  defeat  a  recovery  upon 
the  policy. 
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The  second  paragraph  of  appellant's  answer  avers  that  the 
Model  Life  Insurance  Company  was  organized  under  the  act 
of  March  9, 1897,  and  that  it  had  no  power  to  contract 
4.  for  extended  insurance,  because  it  was  authorized  to 
transact  insurance  business  on  the  assessment  plan. 
The  question  discussed  under  this  assignment  properly  arises 
upon  the  demurrer  to  the  complaint,  as  the  complaint  affirm- 
atively shows  that  the  Model  Life  Insurance  Company  was 
organized  and  doing  business  under  the  act  in  question,  and 
the  averment  in  the  answer,  that  the  company  had  no  author- 
ity to  issue  the  policy  for  extended  insurance,  is  a  mere  con- 
clusion of  law.  If  the  policy  sued  upon,  showing  as  it  does 
upon  its  face  the  statute  under  which  the  company  issuing 
it  was  organized  and  doing  business,  was  outside  the  author- 
ity of  the  Model  Life  Insurance  Company  to  make,  then  no 
cause  of  action  was  stated  in  the  complaint,  and,  if  appellant 
is  right  in  its  contention  upon  this  point,  appellee's  demurrer 
to  this  paragraph  of  answer  should  be  carried  back  and  sus- 
tained to  the  complaint. 

It  is  insisted  that,  because  the  company  was  authorized  to 
do  business  upon  the  assessment  plan,  therefore  it  was  not 
authorized  to  contract  for  extended  insurance.    This 
6.    contention  is  based  on  the  theory  that  under  the  assess- 
ment plan  of  insurance  no  fund  is  provided  for  the 
payment  of  extended  insurance,  and  the  only  assessment 
authorized  to  be  collected  from  the  insured  members  of  the 
Model  Life  Insurance  Company  is  the  amount  actually  nec- 
essary to  pay  the  death  losses  as  they  occur. 

It  is  true  that  the  first  section  of  the  act  under  which  the 
Model  Life  Insurance  Company  was  organized  (Acts  1897  p. 
318,  §4739  Bums  1908)  provides  that  five  or  more  persons 
may  associate  themselves  together  for  the  purpose  of  transact- 
ing life  and  accident  insurance  upon  the  ** assessment  plan," 
for  the  purpose  of  mutual  protection  and  relief  of  its  mem- 
bers, and  for  the  payment  of  stipulated  sums  of  money  to  the 
families  of  deceased  members. 
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Section  four  of  said  act  (§4742  Burns  1908)  expressly 
authorized  the  managers  of  the  company  to  **fix  the  fee  rates 
and  amounts  of  premiums,  assessments  or  periodical  calls, 
and  the  time  and  manner  of  payment  thereof,  and  the  risks 
to  be  assumed  by  such  corporation  •  •  •  and  the  dura- 
tion thereof.'' 

Section  seven  of  said  act  (§4745  Bums  1908),  after  pro- 
viding for  the  accumulaton  of  a  reserve  fund  for  mortuary 
purposes,  proceeds:  ** Nothing  herein  contained  shall  pre- 
vent the  creation  and  accumulation  of  other  funds  in  excess 
of  the  amount  herein  required  to  provide  for  the  purposes  of 
such  corporation."  There  is  nothing  contained  in  the  act 
expressly  prohibiting  companies  organized  under  it  from 
contracting  for  extended  insurance,  as  it  is  denominated,  or 
from  collecting  fixed  premiums  at  fixed  periods,  or  limiting 
assessments  to  the  actual  amount  required  to  meet  the  mor- 
tuary demands  upon  the  company.  On  the  other  hand,  the 
company  is  expressly  authorized  to  fix  the  amount  of  pre- 
miums and  the  time  of  pajnnent,  and  expressly  authorized  to 
determine  the  risks  assumed  and  the  duration  thereof,  and 
it  is  clearly  authorized  to  accumulate  funds  beyond  an 
amount  sufl&cient  to  meet  the  mortuary  demands  upon  the 
company.  In  the  exercise  of  the  power  thus  conferred  by 
the  statute,  the  Model  Life  Insurance  Company  fixed  the 
premiums  to  be  paid  on  the  policy  here  sued  on  at  $24.95, 
payable  annually,  and  fixed  the  duration  of  the  risk  under 
the  policy  at  six  years  and  two  hundred  forty-two  days, 
provided  five  of  these  annual  premiums  were  paid  as  they 
came  due.  All  of  this  was  clearly  within  the  express  powers 
conferred  by  the  law  upon  the  corporation. 

We  are  cited  by  appellant  to  the  case  of  Mutual  Reserve 
Ufe  Ins.  Co.  v.  Roth  (1903),  122  Fed.  853,  59  C.  C.  A.  63, 
as  supporting  the  contention  that  the  Model  Life  Insurance 
Company  had  no  power  or  authority  to  make  the  kind  of 
contract  sued  on  here.  The  eases  are  in  nowise  parallel.  In 
the  case  cited,  the  right  claimed  by  the  beneficiary  under  the 


120  APPELLATE  COURT  OF  INDIANA, 

Federal  1^1  fe  Ins.  Co.  v,  Arnold — iQ  Ind.  App.  114. 

policy  sued  on  was  for  extended  insurance  beyond  the  terms 
of  the  policy,  not  by  virtue  of  the  contract  contained  in  the 
policy,  but  by  virtue  of  the  statute  of  the  State  of  Missouri, 
providing  that  after  two  or  more  full  annual  premiums  had 
been  paid  on  a  life  insurance  policy,  and  default  made  in 
the  payment  thereafter,  the  value  of  the  policy  should  be 
calculated  upon  the  basis  of  a  certain  rule  laid  down  by  the 
statute,  and  such  value  treated  as  a  payment  of  premium  on 
the  policy  to  extend  its  life  such  length  of  time  as  such  value 
would  pay  for.  It  was  held  that  there  could  be  no  extended 
insurance  in  that  case,  for  the  reason  that  under  the  terms 
of  the  policy  sued  on,  the  policy-holder  could  not  be  assessed 
or  required  to  pay  a  fixed  sum  at  stated  periods  upon  which 
any  value  of  the  policy  could  be  based,  but  that  the  pay- 
ments required  of  the  policy-holder  were  limited  to  amounts 
necessary  to  meet  death  losses  as  they  arose  from  one  period 
to  another,  and  could  not  be  in  excess  of  such  mortuary 
requirements;  and  that  therefore  the  policy  could  have  no 
value  after  default  in  the  payment  of  an  assessment.  In 
this  case  the  contract  itself  fixes  the  duration  of  the  insur- 
ance. It  expressly  provides  for  a  fixed  annual  premium. 
It  is  to  be  presumed  that  the  company  in  fixing  the 

6.  annual  premiums  to  be  paid  by  its  policy-holders  took 
into  consideration  the  risks  it  assumed,  the  duration 
of  those  risks  as  fixed  by  the  policy,  and  charged  the  assured 
such  sums  as  would  enable  it  to  meet  its  liabilities  thereby 
contracted.  The  assured  paid  these  premiums,  and  the  thing 
he  got  for  his  money  was  the  insurance  provided  for  in  the 
policy,  and  these  premiums  thus  collected  by  the  insurance 
company,  it  held  in  trust  for  the  insured,  to  be  applied  to 
carrying  out  its  contract  under  its  policy. 

No  error  intervened  in  sustaining  appellee's  demurrer  to 
the  second  paragraph  of  appellant's  answer. 

The  third  paragraph  of  appellant's  answer  set  up  a  stipu- 
lation in  the  contract  of  insurance  entereii  into  between  the 
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two  companies,  by  the  terms  of  which  it  was  provided 

7.  that  any  policy  of  the  Model  Life  Insurance  Com- 
pany, reinsured  by  the  Federal  Life  Insurance  Com- 
pany, on  which  premiums  were  not  paid  when  due,  or 
within  thirty  days  thereafter,  should  become  ipso  facto  null 
and  void,  and  all  premiums  and  assessments  theretofore  paid, 
forfeited  to  appellant. 

The  rights  of  the  assured,  Alfred  H.  Arnold,  to  insurance 
for  six  years  and  two  hundred  and  forty-two  days,  under 
and  by  virtue  of  the  policy  issued  to  him  by  the  Model  Life 
Insurance  Company,  had,  when  this  contract  of  reinsurance 
was  entered  into  between  the  two  companies,  become  fixed, 
and  the  Model  Life  Insurance  Company  had  the  funds  pre- 
sumably in  its  hands  to  meet  its  liability  under  this  contract. 
These  funds  the  Federal  Life  Insurance  Company  took  into 
its  possession  under  the  contract  of  reinsurance,  and  while 
holding  these  funds  it  will  not  be  heard  to  say  that  it  is  not 
liable  to  answer  the  demand  the  fund  was  created  to  meet, 
and  any  inconsistency  between  the  terms  of  its  contract 
with  the  Model  Life  Insurance  Company  and  the  contract 
of  the  Model  Life  Insurance  Company  under  the  policy  with 
the  assured  is  not  binding  upon  the  assured.  Federal  Life 
Ins,  Co,  V.  Kerr,  supra. 

The  fourth  paragraph  avers  that  under  article  fifteen  of 

the  reinsurance  contract,  it  was  authorized  to  and  did  charge 

against  the  policy  of  Alfred  H.  Arnold  the  sum  of 

8.  $68.19,  as  a  lien  for  a  reserve,  and  that  said  lien  has 
not  been  paid ;  hence  an  indebtedness  existed,  charge- 
able against  the  policy,  that  voided  its  terms.  This  provision 
of  the  reinsurance  contract  is  in  antagonism  with  the  rights 
of  the  assured  as  they  existed  against  the  Model  Life  Insur- 
ance Company  under  the  policy,  and  is  void  as  to  the  policy- 
holder, as  held  in  the  case  of  Federal  Life  Ins,  Co,  v.  Kerr, 
supra.  Appellee's  demurrer  to  the  third  and  fourth  para- 
graphs was  therefore  properly  sustained. 
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Other  questions  are  discussed  that  arise  under  appellant's 
motion  for  a -new  trial,  but  all  of  them  are  disposed  of  in  the 
decision  of  the  court  upon  the  demurrer  to  the  complaint, 
and  the  several  paragraphs  of  answer. 

There  is  no  reversible  error  presented  by  the  record. 
Judgment  of  the  court  below  aflSrmed. 


On  Petition  for  Rehearing. 

Rabb,  J. — Appellant  in  its  petition  for  a  rehearing  insists 
that  appellee,  in  her  complaint,  planted  her  case  on  the  con- 
tract of  reinsurance  entered  into  between  appellant 
9.  and  the  Model  Life  Insurance  Company,  because  an 
excuse  for  failure  to  make  said  contract  or  a  copy 
thereof  a  part  of  the  pleadings  is  alleged  in  the  complaint. 
These  allegations  of  the  complaint  are  not  of  controlling  im- 
portance. They  do  not  give  character  to  the  cause  of  action. 
The  action  is  expressly  based  upon  the  policy  issued  by  the 
Model  Life  Insurance  Company  to  the  assured,  and  the  cer- 
tificate of  reinsurance  issued  by  appellant,  and  in  no  essen- 
tial respect  is  there  any  difference  between  the  complaint 
under  consideration  and  that  in  the  case  of  Federal  Life  Ins, 
Co.  V.  Kerr  (1909),  173  Ind.  613,  so  far  as  it  relates  to 
the  contract  of  reinsurance  entered  into  between  the  two 
companies;  and  what  is  said  by  the  court  in  deciding  that 
case,  in  reference  .to  the  liability  of  appellant  company, 
under  its  reinsurance  contract,  is  equally  pertinent  here. 

Appellant  also  insists  that,  in  deciding  the  question  of  the 
power  of  the  Model  Life  Insurance  Company  to  contract  for 
extended  insurance,  the  court  overlooked  the  impor- 
5.    tant  and  controlling  provisions  of  the  statute  under 
which  the  Model  Life  Insurance  Company  was  organ- 
ized.    The  provisions  of  the  statute  to  which  our  attention  is 
directed  is  this  clause  from  section  four  of  the  Act  of  1897 
(Acts  1897  p.  318,  §4742  Burns  1908),  **and  may  change  the 
same  from  time  to  time  as  the  experience  of  the  corporation, 
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associiation  or  society  may  require,"  in  addition  to  the  quota- 
tion given  in  the  original  opinion.  Section  four  reads 
as  follows:  **The  trustees,  directors  or  managers  •  •  • 
shall  fix  the  •  •  •  amounts  of  premiums,  as- 
sessments or  periodical  calls,  and  the  time  and  man- 
ner of  the  payment  thereof,  and  the  risks  to  be  assumed 
by  such  corporation,  •  •  •  and  the  duration  thereof, 
and  may  change  the  same  from  time  to  lime  as  the  experi- 
ence of  the  corporation  •  •  •  may  require."  Section 
six  of  the  same  act  (§4744  Burns  1908)  reads  as  follows: 
"Any  incorporation,  association  or  society  organized  to  in- 
sure lives,  which  provides  for  the  payment  of  policy  claims, 
or  the  accumulation  of  reserve  or  emergency  funds,  and  the 
expenses  of  the  management  and  prosecution  of  the  business 
by  payments  to  be  made  either  at  periods  named  in  the  con- 
tract or  upon  assessment  as  required,  by  persons  holding 
similar  contracts,  and  wherein  the  insured's  liability  to  con- 
tribute to  the  payment  of  policy  claims  accrued  or  to  accrue 
is  not  limited  to  a  fixed  sum,  shall  be  deemed  to  be  engaged 
in  the  business  of  life  insurance  upon  the  assessment  plan." 
And  it  is  insisted  that  giving  to  these  provisions  of  the  law 
the  weight  they  are  entitled  to  receive,  it  becomes  clear  that 
a  life  insurance  company  doing  business  on  the  assessment 
plan,  as  defined  in  §4744,  supra,  is  prohibited  from  con- 
tracting for  the  periodical  payment  of  a  fixed  premium  or 
assessment  by  the  assured,  and  that  inasmuch  as  the  com- 
pany cannot  so  contract,  therefore  there  can  be  no  basis  for 
the  valuation  of  the  policy  or  fund  provided  for  the  pay- 
ment of  mortuary  claims  under  such  contract. 

If  appellant  was  correct  in  its  contention  that  under  this 
law  the  Model  Life  Insurance  Company  had  no  power  to  fix 
the  premiums  or  assessments  on  its  policies  at  such  sum  as 
would  produce  funds  out  of  which  the  mortuary  demands 
upon  it,  arising  out  of  this  feature  of  the  contract  could  be 
paid,  there  might  be  some  force  in  its  contention,  but  these 
provisions  of  the  law,  to  which  our  attention  has  been  espe- 
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cially  directed,  do  not  admit  of  the  construction  appellant 
seeks  to  give  to  them.  No  words  can  be  found  in  these  pro- 
visions that  prohibit,  as  appellants  contend,  the  board  of 
directors  of  the  company,  organized  under  the  act,  from 
making  any  kind  of  a  life  insurance  contract  they  choose,  so 
far  as  concerns  the  premiums  to  be  paid  by  the  assured, 
upon  the  policies  they  may  issue.  The  language  used  does 
not  purport  and  was  not  intended  to  place  limitations  on  the 
powers  of  the  board,  and  the  fact  that  power  is  conferred 
upon  it  to  change,  in  its  discretion,  the  rate  of  premium,  or 
levy  assessments  additional  to  those  provided  for  in  the  con- 
tract, cannot  be  tortured  into  a  limitation  on  its  power  to 
contract  for  a  fixed  premium.  These  provisions  of  the  law 
relate  to  the  liability  of  the  assured,  not  to  the  powers  of  the 
board.  They  extend  the  liability  of  the  assured;  they  do 
not  restrict,  or  undertake  to  restrict,  the  power  of  the  com- 
pany. Extension  of  the  liability  of  the  assured  is  one  thing, 
and  limitations  upon  the  power  of  the  board  of  control  of  the 
company  is  another  and  entirely  different  thing. 

Clearly,  under  this  law,  the  board  of  control  of  the  com- 
pany has*  full  power  to  fix  the  amount  of  premiums  to  be 
paid  on  its  policies,  and  to  require  these  premiums  to  be  paid 
at  certain  fixed  periods,  precisely  the  same  as  may  be  done 
by  any  old  line  company,  and  the  premiums  and  the  periods 
of  payment  so  fixed,  so  far  as  any  right  of  the  assured  is 
concerned,  are  irrevocably  fixed.  Assured  cannot  insist  on 
any  change.  The  company  can  compel  the  payment  as  it 
has  fixed  it,  or  forfeit  the  policy,  and  the  premium  may  be 
fixed  at  such  sum  as  will  create  a  fund  not  only  sufficient  to 
meet  all  mortuary  claims  that  may  arise  under  the  contract 
of  insurance  as  it  has  made  it,  but  create  an  unlimited  re- 
serve beside.  As  shown  in  the  original  opinion,  the  law 
clearly  contemplates  the  creation  of  such  a  reserve,  and 
clearly  contemplates  the  power  of  the  board  to  raise  such  a 
fund  as  will  give  to  its  policies  a  withdrawal  value. 

There  are  many  assessment  plans  of  doing  life  insurance 
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business.  Under  some  plans,  assessments  can  only  be  made 
on  policy-holders  to  meet  mortuary  claims  as  they  shall  arise, 
and  such  companies  possess  no  power  to  require  the  pay- 
ment of  assessments  or  premiums  beyond  a  sum  sufficient  to 
meet  such  requirements.  They  possess  no  power  to  provide 
for.  the  payment  of  given  premiums  at  stated  periods,  re- 
gardless of  the  current  mortuary  claims  against  the  com- 
pany. Companies  doing  business  under  this  plan,  of  course, 
cannot  contract  for  extended  insurance,  because  no  fund  can 
be  created  to  meet  such  contract;  but  that  is  not  the  case 
here.  This  company  was  doing  business  under  a  different 
plan.  It  possessed  the  power,  under  the  law,  to  fix  a  pre- 
mium that  would  create  a  fund  to  pay  for  extended  insur- 
ance, and  it  is  the  lack  of  this  power  on  the  part  of  an 
insurance  company,  whether  it  does  business  on  the  assess- 
ment plan  or  any  other  plan,  that  precludes  it  from  con- 
tracting for  extended  insurance,  as  is  well  illustrated  in  the 
case  of  Mutual  Reserve  Life  Ins.  Co.  v.  Roth  (1903),  122 
Fed.  853,  59  C.  C.  A.  63. 

As  stated  in  the  original  opinion,  it  is  to  be  presumed  that 
this  company,  having  the  power  to  fix  its  premiums  at  what- 
soever it  chooses,  fixed  the  premium  on  all  its  policies 

6.  at  such  a  sum  as  would  meet  all  mortuary  demands 
that  could  arise  under  the  contract  it  made  with  the 
policy-holder,  and  to  hold  that  the  company,  vested  with 
such  power,  having  entered  into  this  contract  and  having 
received  the  full  consideration  it  contracted  to  receive,  should 
be  permitted  to  avoid  the  contract  now,  after  its  full  execu- 
tion on  the  assured 's  part,  would  do  violence  to  every  prin- 
ciple of  justice,  and  to  the  reason  and  philosophy  of  the  law. 

Appellant's  petition  for  rehearing  overrruled. 
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American  Surety  Company  of  New  York  v. 

State,  ex  rel.  Holtam. 

[No.  6,611.     Filed  December  15,  1909.     Rehearing  denied  April  29, 

1910.    Transfer  denied  June  3,  1910.] 

1.  ImoxiCATiNO  LiQuoBS. — Vtilawful  Sales, — Death  of  Saloon^ 
keeper, — Abatement, — The  death  of  a  saloon-iieeper  who  unlaw- 
fully sold  liquor  to  a  person,  thereby  causing  his  death,  does  not 
discharge  such  saloon-keieper's  surety  on  his  bond,  the  cause  of  ac- 
tion on  l)ehalf  of  the  widow  and  children  being  for  the  loss  of 
support,  and  not  for  personal  injuries  received  by  the  decedent, 
pp.  127, 129, 130, 131. 

2.  Intoxicating  Liquobs. — Retailers. — Bonds. — Contracts. — ^A  bond 
given  by  a  retailer  of  intoxicating  liquors  constitutes  a  contract 
with  the  State  to  compensate  persons  deprived  of  their  means 
of  support  by  reason  of  unlawful  sales  of  liquor  made  by  such 
retainer,    p.  128. 

3.  Intoxicating  Liquobs. — Unlawful  Sales. — Injuries. — Complaint. 
— A  complaint  for  loss  of  means  of  support  caused  by  an  unlaw- 
ful sale  of  liquor,  alleging  that  defendant  surety's  principal  un- 
lawfully sold  liquor  to  decedent  by  reason  of  which  he  died,  is 
sufficient,  regardless  of  a  description  of  the  manner  of  death,  or 
of  its  failure  to  allege  that  such  principal  sold  to  him  all  of  the 
liquor  which  caused  the  death,    p.  129. 

4.  Appeal. — Harmless  Error. — Judgments  will  be  reversed  on  ap- 
peal only  where  prejudicial  error  has  been  committed,    p.  130. 

5.  Action. — Abatement. — Death  of  Defendant. — Personal  Injuries. 
— ^An  action  for  personal  injuries  ordinarily  abates  with  the  death 
of  the  party  injured  as  well  as  with  the  death  of  the  defendant, 
p.  131. 

From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  The  State  of  Indiana,  on  relation  of  Laurella 
V.  Holtam,  against  the  American  Surety  Company  of  New 
York.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Edwin  P,  Hammond,  William  V.  Stuart  and  Dan  W, 
Simms,  for  appellant. 

Alfred  W.  Reynolds,  Addison  K.  Sills,  George  W.  Rey- 
nolds, James  T.  Saunderson,  George  P.  Haywood  and 
Charles  A.  Burnett,  for  appellee. 
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RoBY,  J. — This  is  an  action  brought  by  the  State. on  the 
relation  of  the  widow  of  Charles  G.  Holtam  to  recover  on  a 
liquor  dealer's  bond  executed  by  James  Francis  as  principal 
and  the  American  Surety  Company  as  surety,  A  demurrer  for 
want  of  facts  to  the  complaint  was  overruled.  The  issue  was 
formed  by  a  general  denial.  The  jury  found  for  appellee,  and 
assessed  damages  at  $1,237.  Appellant's  motion  for  a  new 
trial  was  overruled  and  judgment  rendered  on  the  verdict. 

The  assignments  not  waived  are  that  the  court  erred  in  its 
rulings  on  these  two  motions.  The  substance  of  the  com- 
plaint, aside  from  averments  as  to  the  execution  of  the  bond 
in  suit,  which  is  statutory  (§§8319,  8355  Burns  1908,  §§5315, 
5323  R.  S.  1881),  and  the  issuance  of  license  to  Francis,  is 
that  the  relatrix  is  the  widow  of  said  Holtam ;  that  they  were 
married  in  1891,  have  one  child,  and  the  husband  supported 
the  family;  that  on  January  28,  1906,  **said  day  being  then 
and  there  the  first  day  of  the  week  commonly  called  Sun- 
day," said  Francis  sold  beer  and  whisky  to  Holtam  to  be 
then  and  there  drunk  as  a  beverage;  that  Holtam  was  in  a 
state  of  intoxication  at  the  time,  as  Francis  knew ;  that  said 
liquors  were  drank  by  Holtam  while  in  such  state  of  intox- 
ication in  the  saloon  kept  by  said  Francis ;  that  on  the  even- 
ing of  said  day  Holtam  left  said  saloon  (which  is  located  at 
Kentland)  and  started  to  his  home  at  Earl  Park  in  a  one- 
horse  buggy ;  that  he  was  intoxicated,  by  reason  of  drinking 
said  liquor ;  that  on  the  next  day  he  was  found  on  the  high- 
way so  helpless,  frozen  and  chilled  that  he  could  not  speak ; 
that  he  was  taken  to  his  home  and  nursed  by  relatrix  until 
February  12,  when  he  died ;  that  his  death  was  caused  by  and 
from  the  effect  of  said  liquors  sold  to  him  while  in  a  state 
of  intoxication;  that  Francis  departed  life  on  March  17  of 
said  year. 

The  first  and  most  plausible  objection  to  the  pleading  is 

that  the  liability  of  the  surety  upon  a  retailer's  bond, 

1.    based  upon  the  making  of  illegal  sales,  is  discharged 

by  the  death  of  the  principal.    The  point  is  otherwise 
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decided  in  State,  ex.  rel.,  v.  Soale  (1905),  36  Ind.  App. 
73,  but  attention  is  called  to  the  fact  that  a  case  cited  in 
that  opinion  to  this  point  {Moriarty  v.  Bartlett  [1884],  34 
Hun  272)  was  reversed  on  appeal.  Moriarity  v.  Bartlett 
(1885),  99  N.  Y.  651,  1  N.  E.  794.  The  supreme  court  of 
New  York  held  in  that  case,  that  a  right  of  action  to  the  wife 
injured  **in  means  of  support,''  under  a  civil  liability  act 
did  not  abate.  The  judgment  of  the  supreme  court  was 
reversed  in  a  memorandum  decision  upon  the  authority  of 
Ilegerich  v.  Keddie  (1885),  99  N.  Y.  258,  1  N.  E.  787,  52 
Am.  Rep.  25.  This  latter  case  had  to  do  only  with  the  sur- 
vival of  an  action  by  the  administrator  for  death  caused  by 
negligence,  and  is  in  nowise  authority  upon  the  question 
presented  in  the  case  at  bar.  The  reasoning  and  persuasive 
authority  of  the  case  of  Moriarty  v.  Bartlett  (1885),  99  N.  Y. 
651,  1  N.  E.  794,  which  is  all  it  had  in  this  State,  are  not 
destroyed  by  the  subsequent  action  of  the  court  of  appeals. 
But  adopting  the  language  of  Hegerich  v.  Keddie,  supra, 
it  may  be  said  that  **  inasmuch  as  the  statutes  in  this  State 
are  so  different  from  our  own,  little  analogy  exists  between 
the  question  there  presented  and  the  one  under  considera- 
tion." 

Our  statute  (§8355,  supra)  is  as  follows:     ** Every  per- 
son who  shall  sell,  barter,  or  give  away  any  intoxicating 
liquors,  in  violation  of  any  of  the  provisions  of  this  act,  shall 
be  personally  liable,  and  also  liable  on  his  bond  filed  in  the 
auditor's  office,  as  required  by  section  four  of  this  act,  to 
any  person  who  shall  sustain  any  injury  or  damage  to  his 
person  or  property  or  means  of  support  on  account  of  the 
use  of  such  intoxicating  liquors,  so  sold  as  aforesaid,  to  be 
enforced  by  appropriate  action  in  any  court  of  competent 
jurisdiction." 
When  an  applicant  is  granted  a  license  to  sell  intoxicat- 
ing liquor,  and  he  accepts  it  by  filing  a  bond  condi- 
2.    tioned  as  the  statute  requires,  he  thereby  contracts 
with  the  State  to  compensate  persons  who  are  deprived 
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by  him  of  their  means  of  support  through  sales  made  in  de- 
fiance of  the  act.  The  complaint  on  the  bond  by  a  person 
who  shows  herself  to  be  one  of  the  class  for  whose  benefit 
such  statutory  contract  is  made  stands  upon  an  entirely 
different  footing  from  individual  actions  brought  to  recover 
damages  in  tort,  irrespective  of  such  statutes. 

This  action  is  not  to  recover  damages  for  the  death  of  the 
husband,  but  to  recover  damages  caused  by  injury  to  the 
plaintiff's  means  of  support.    Nelson  v.  State,  ex  rel. 
1.     (1903) ,  32  Ind.  App.  88 ;  Stafford  v.  Levinger  (1902) , 
16  S.  Dak.  118,  91  N.  W.  462, 102  Am.  St.  686,  1  Am. 
and  Eng.  Ann.  Cas.  132  and  note.    These  considerations  re- 
quire the  reaflfirmance  of  State,  ex  rel.,  v.  Soale,  supra.    The 
averments  of  the  pleading  show  that  the  intoxicated  condi- 
tion caused  by  liquor  unlawfully  sold  by  Francis  caused  the 
death  of  the  relatrix's  husband,  and  this  is  sufficient.    Nel- 
son V.  State,  ex  rel.,  supra;  Smiser  v.  State,  ex  rel.  (1897),  17 
Ind.  App.  519. 

The  averment,  that  said  Holtam  had  either  fallen  from  or 

was  thrown  out  of  the  buggy  in  which  he  was  riding,  relates 

to  a  subsidiary  fact,  and  does  not  make  the  complaint 

3.    bad  because  of  the  alternative  form.    Whether  he 

was  thrown  from  or  had  fallen  out  of  the  buggy  could 

not  change  the  averred  fact  that  he  received  injuries  which 

resulted  in  death,  and  that  they  were  caused  by  the  use  of 

liquor  illegaUy  sold.     Wheeler  v.  Thayer  (1889),  121  Ind. 

64,  67. 

It  was  not  necessary  that  the  relatrix  either  aver  or  prove 
that  all  the  liquor  which  contributed  to  cause  intoxication 
was  sold  by  Francis,  nor  that  it  was  all  sold  by  him  and 
drank  by  Holtam  in  the  former's  saloon.  Nelson  v.  State, 
ex  rel.,  supra.     The  demurrer  was  correctly  disposed  of. 

In  support  of  the  assignment,  that  the  court  erred  in  over- 
ruling its  motion  for  a  new  trial,  the  appellant  has  dis- 
cussed various  instructions  given  to  the  jury.     The  court 
Vol.  46—9 
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gave  nine  instructions  at  the  request  of  appellee.  It 
4.  gave  twenty-five  at  the  request  of  appellant  and  thir- 
teen of  its  own  motion.  The  case  was  submitted  in  a 
manner  most  favorable  to  appellant,  and  no  principle  of  law, 
to  the  benefit  of  which  it  was  entitled,  was  omitted.  Sem- 
blance of  error  is  not  ground  for  reversal.  Judgments  are 
set  aside  on  appeal  only  for  prejudicial  error.  No  useful 
purpose  will  be  served  by  a  review  of  the  points  made. 
They  have  been  examined  and  are  not  regarded  as  well 
taken. 

It  is  also  insisted  that  the  evidence  does  not  sustain  the 
verdict.    A  careful  reading  of  the  evidence  leads  to  the  con- 
clusion that  the  verdict  is  in  entire  accord  with  the  proof. 
The  judgment  is  therefore  affirmed. 


On  Petition  for  Rehearing. 

Rabb,  J. — ^Appellant  earnestly  insists  in  its  petition  for 
rehearing  in  this  case  that  this  court  is  in  error  in  holding 

that  a  cause  of  action  upon  the  bond  of  a  licensed 
1.    retail  liquor  dealer,  accruing  under  the  civil  liability 

clause  of  our  temperance  laws,  to  the  wife  and  chil- 
dren for  injury  to  their  means  of  support,  caused  by  the  un- 
lawful sale  of  liquor  to  the  husband  and  father,  whereby  his 
life  is  lost,  does  not  abate  with  the  death  of  the  liquor  seller, 
that  a  rehearing  should  be  granted  in  this  case,  this  ques- 
tion reconsidered,  and  the  case  of  State,  ex  rel.,  v.  Soale 
(1905),  36  Ind.  App.  73,  overruled  ori  this  point;  and  our 
attention  is  directed  to  numerous  decisions  which  it  is  claimed 
are  in  conflict  with  our  holding  on  this  subject. 

If  the  action  does  so  abate,  it  is  because  the  cause  of 
action  arises  **out  of  an  injury  to  the  person."  §283  Burns 
1908,  §282  R.  S.  1881.  All  other  causes  of  action  survive 
by  the  express  terms  of  the  statute  of  this  State,  and  may  be 
brought  by  or  against  the  representative  of  decedent,  except 
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actions  for  breach  of  marriage  contract.  §284  Burns  1908, 
§283  R.  S.  1881. 

Can  it  be  said  that  appellee's  cause  of  action  in  this  case 
arises  out  of  an  injury  to  the  person?  A  cause  of  action 
may  be  said  to  arise  out  of  a  violation  of  duty  by  one  person 
that  injuriously  affects  the  rights  of  another.  Here  the  vio- 
lation of  duty  averred,  which  created  the  liability  on  the 
bond  of  appellant,  was  the  unlawful  sale  of  liquor  by  the 
saloon-keeper,  whose  surety  appellant  became.  The  right 
of  appellee  which  this  violation  of  duty  invaded,  was  not  an 
injury  to  relator's  person  or  to  the  person  of  her  husband, 
but  an  injury  **to  her  means  of  support,"  and  out  of  this 
breach  of  duty  and  this  violation  of  right  appellee's  cause 
of  action  arose.  It  was  not  founded  on  the  death  of  rela- 
tor's husband.  The  death  of  the  husband  was  an  interven- 
ing  incident  fixing  the  measure  of  damages,  not  a  fact  deter- 
mining the  right  of  action.  There  is  no  statutory  provision 
by  which  a  cause  of  action,  arising  unde^  the  statute 
5.  relied  on  by  appellee,  survives ;  and  had  the  death  of 
the  husband  been  the  foundation  of  the  right  of  action, 
then,  by  the  well-recognized  rule  of  the  common  law,  as  well 
as  the  express  terms  of  the  statute,  appellee's  cause  of  action 
would  have  expired  with  the  death  of  the  party  injured,  as 
well  as  with  the  death  of  the  wrongdoer.  1  Am.  and  Eng. 
Ency.  Law  130,  and  cases  cited;  Long  v.  Morrison  (1860),  14 
Ind.  595,  77  Am.  Dec.  72;  Hyatt  v.  Adams  (1867),  16  Mich. 
ISO;  Eden  v.  Lexington,  etc.,  R.  Co.  (1853),  141  B.  Mon.  204; 
Carey  v.  Berkshire  R.  Co.  (1848),  1  Cush.  475,  48  Am.  Dec. 
616. 

Appellee's  complaint,  if  this  theory  was  correct,  would 
clearly  have  been  insufficient  to  withstand  demurrer,  regard- 
less  of  the  fact  that  it  disclosed  the  death  of  the 
1.  wrongdoer.  In  several  States,  it  has  been  held  that  an 
action,  founded  on  a  similar  statute,  brought  by  a  sur- 
viving wife  for  injury  to  her  ** means  of  support,"  result- 
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ing  from  the  unlawful  sale  of  liquor  to  her  husband,  caus- 
ing his  death,  could  not  be  maintained  against  the  liquor 
seller,  for  the  reason  that  the  action  in  its  nature  arose  out 
of  an  injury  to  the  person  of  the  husband  and  his  death,  and 
therefore  died  with  him ;  and  upon  this  theory  the  supreme 
courts  of  West  Virginia,  Massachusetts  and  Ohio  have  denied 
a  right  of  recovery  in  this  class  of  cases. 

In  the  case  of  Davis  v.  Justice  (1877),  31  Ohio  St.  359,  27 
Am.  Rep.  514,  the  question  arose  for  the  first  time,  and  it  was 
decided  by  a  divided  court,  that  the  action  was  to  recover  for 
the  death  of  the  husband,  and  therefore  did  not  lie,  because 
the  action  abated  with  the  death  of  the  party  injured.  A 
very  able  dissenting  opinion  was  rendered  in  the  case  by 
Boynton,  J.,  who  held  that  the  basis  of  recovery  was  not  the 
death  of  the  husband,  but  the  unlawful  sale  of  the  liquor,  re- 
sulting in  the  injury  to  plaintiff's  means  of  support,  and 

» 

therefore  that  the  action  did  not  abate  with  the  death  of  the 
party  injured;  and  generally  where  the  question  has  since 
arisen,  the  reasoning  of  the  dissenting  opinion  in  that  case 
has  been  followed.  This  is  so  in  New  York  {Mead  v.  Strat- 
ton  [1882],  87  N.  Y.  493,  41  Am.  Rep.  386),  Nebraska  {Roose 
V.  Perkins  [1879],  9  Neb.  304,  2  N.  W.  715,  31  Am.  Rep. 
409),  Iowa  {Rafferty  v.  Ruckman  [1877],  46  Iowa  195,  and 
other  cases),  Maine  (Gardner  v.  Day  [1901],  95  Me.  558,  50 
Atl.  892),  Illinois  (Schroder  v.  Crawford  [1880],  94  111. 
357,  34  Am.  Rep.  236,  and  many  other  cases),  -and  Michigan 
(Brockway  v.  Patterson  [1888],  72  Mich.  122,  40  N.  W.  192, 
1  L.  R.  A.  708).  In  this  State,  while  the  question  discussed 
in  the  case  of  Davis  v.  Justice,  supra,  and  other  cases  cited, 
has  not  been  raised,  the  right  of  the  wife  or  the  dependent 
children,  to  maintain  an  action  against  a  saloon-keeper  and 
his  sureties  on  his  bond,  for  an  unlawful  sale  of  liquor  injur- 
ing their  means  of  support  by  causing  the  death  of  the  hus- 
band and  father,  has  never  been  denied.  Baecher  v.  State, 
ex  rel  (1898),  19  Ind.  App.  100;  Wall  v.  State,  ex  rel 
(1894),  10  Ind.  App.  530;  Boose^w  State,  ex  rel  (1894),  11 
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Ind.  App.  257;  Smiser  v.  State,  ex  rel.  (1897),  17  Ind.  App. 
519;  Nelson  v.  State,  ex  rel  (1903),  32  Ind.  App.  88;  Mc- 
Carty  v.  State,  ex  rel.  (1904),  162  Ind.  218. 

The  proximate  cause  of  the  damages  claimed  is  the  injury 
to  relator's  means  of  support.  If  there  be  no  injury  in  this 
respect,  there  is  no  cause  of  action,  although  the  sale  of 
liquor  was  in  Violation  of  law,  and  in  consequence  of  such 
unlawful  sale,  relator's  husband  met  his  death. 

The  cases  cited  by  appellant  from  our  own  State,  we  think, 
are  not  in  point  upon  this  question,  because  they  are  based 
upon  statutes  that  cover  a  right  of  action  upon  the  death  of 
the  party,  thus  making  the  death  of  a  person  a  necessary  fact 
upon  which  the  action  must  be  predicated.  The  cases  cited 
from  other  states,  while  some  of  them  we  recognize  as  being 
in  point  in  favor  of  appellant's  contention,  we  think  are 
against  the  decided  weight  of  authority  and  the  reason  and 
logic  of  the  law.  Other  questions  that  are  discussed  in 
appellant's  petition  have  already  been  fully  considered. 

Petition  for  rehearing  overruled. 


Willette,  Administrator,  v.  Miller. 

[No.  7,108.    Filed  June  7,  1910.] 

1.  Work  and  Labob. — Voluntary. — Contracts, — Where  work  is  per- 
formed voluntarily,  without  an  express  contract,  or  any  hope  of 
reward,  under  such  circumstances  that  no  implied  promise  could 
be  inferred  from  the  rendition  thereof,  no  compensation  can  be 
recovered,    p.  134. 

2.  Work  and  Labor. — Domestic  Services. — Implied  Contracts.-^ 
An  adult,  not  a  member  of  the  family,  performing  domestic  serv- 
ice, requesting  payment  therefor,  and  being  promised  payment 
when  certain  property  should  be  sold,  can  recover  therefor,    p.  134. 

Prom  Dearborn  Circuit  Court ;  George  E,  Downey,  Judge. 

Action  by  Mary  D.  Miller  against  Harry  C.  Willette,  as 
administrator  of  the  estate  of  W.  H.  H.  Willette,  deceased. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.    Af- 

firmed. 
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John  H.  Riisse  and  George  B,  Goodhart,  for  appellant. 
Givan  &  Givan  and  James  M,, Benson,  for  appellee. 

CoMSTOCK,  C.  J. — ^Appellee  filed  her  claim  in  the  court  be- 
low against  the  estate  of  appellant's  decedent  for  $500  prin- 
cipal and  $90  interest  thereon  for  work  and  labor  as  a  general 
housekeei)er,  for  cooking,  sweeping  and  nursing,  etc.,  for  a 
period  extending  from  May  15,  1902,  to  May  15,  1907. 

The  cause  was  put  at  issue  and  submitted  to  the  court 
without  the  intervention  of  a  jury,  and  a  judgment  rendered 
in  favor  of  appellee  for  $390. 

In  appellant 's  motion  for  a  new  trial  he  asks  for  a  reversal 
of  the  judgment  for  the  following  reasons :  The  judgment 
of  the  court  is  not  sustained  by  sufScient  evidence,  and  is 
contrary  to  law. 

It  is  claimed  on  behalf  of  appellant  that  the  services  for 

which  compensation  is  demanded  were  rendered  voluntarily, 

without  expectation,  at  the  time  of  the  performance 

1.  thereof,  that  they  would  be  paid  for;  that  they  were 
rendered  under  such  conditions  that  no  implied  prom- 
ise to  pay  could  be  inferred  from  their  rendition,  and  that 
there  was  no  express  promise  shown.  • 

The  law  principle  involved  in  this  claim  is  correct.     But, 

it  does  not  apply  to  the  evidence.    Appellee  was  an  adult. 

She  was  not  related  to  decedent.     The  rendition  of 

2.  services  and  the  value  thereof  are  established  without 
conflict  of  evidence.  There  is  no  evidence  of  an  ex- 
press agreement  between  appellee  and  decedent,  but  there  is 
evidence  from  which  an  agreement  to  pay  may  be  implied. 
She  requested  payment  during  his  lifetime,  and  she  says 
he  put  her  off.  lie  said  he  would  pay  when  he  sold  certain 
property.  This  property  was  not  sold  during  his  lifetime. 
There  is  evidence  fairly  supporting  the  judgment,  and  there 
was  nothing  in  the  conduct  or  speech  of  appellee  necessarily 
discrediting  her  claim. 

Judgment  affirmed. 


• 
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LoGANSPORT  Credit  Exchange  v.  Sands. 

[No.  7,679.    Filed  June  7,  1910.] 

Appeal^ — Final  Judgment, — Overruling, — Motion  to  Dismiss  Appeal 
from  Justice  of  the  Peace. — ^The  overruling  of  a  motion  to  dis- 
miss an  appeal  taken  from  a  justice  of  the  peace  is  not  appeal- 
able, the  practice  being  to  reserve  an  exception  to  such  ruling, 
and<  if  the  person  taking  such  appeal  recovers,  presenting  such 
ruling  on  appeal  from  the  judgment  of  the  circuit  court  on  the 
merits,  and  if  the  motion  to  dismiss  Is  sustained  and  the  appeal 
dismissed,  an  appeal  lies  therefrom. 

From  Cass  Circuit  Court;  John  S.  Lairy,  Judge. 

Appeal  from  an  order  authorizing  Robert  M.  Sands  to 
appeal  from  a  judgment  of  a  justice  of  the  peace  against 
him  in  favor  of  the  Logansport  Credit  Exchange.  Appeal 
dismissed. 

Oeorge  A.  Oamble,  Oscar  B.  Conant  and  John  B.  Smith, 
for  appellant. 
Frank  V.  Guthrie,  for  appellee. 

Hadley,  J. — ^Appellee  made  an  application  to  the  Cass 
Circuit  Court,  under  §1794  Bums  1908,  §1503  R.  S.  1881, 
for  an  order  authorizing  him  to  appeal  from  a  judgment  of 
a  justice  of  the  peace  of  said  county 'rendered  against  him 
in  favor  of  appellant.  The  application  was  heard,  and  an 
order  made  by  the  circuit  court  authorizing  appellee  to  take 
such  an  appeal.  Appellant  made  a  motion  to  dismiss  the 
application,  which  was  overruled  and  exceptions  taken,  and 
also  objected  to  the  order  entered  by  said  circuit  court  grant- 
ing such  an  appeal.  This  appeal  is  taken  from  said  judg- 
ment on  said  application.  Appellee  moves  to  dismiss  the 
appeal,  on  the  ground  that  such  judgment  is  not  appealable. 

Section  1794,  supra,  is  as  follows:  ** Appeals  may  be 
authorized  by  the  circuit  court  after  the  expiration  of  thirty 
days,  when  the  party  seeking  the  appeal  has  been  prevented 
from  taking  the  same  by  circumstances  not  under  his  con- 
trol/' 


• 
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Practice  under  this  section  is  not  well  defined  by  the 
statute  itself,  and  it  appears  that  the  proceeding  is  in  its 
nature  informal.  The  precise  question  here  presented  has 
not  been  considered  by  our  Supreme  Court,  but  a  well- 
defined  practice  has  been  recognized.  That  is,  in  the  case 
like  this,  the  judgment  plaintiff  in  the  justice's  court  should 
make  a  motion  to  dismiss  the  appeal  when  it  is  perfected  in 
the  circuit  court  on  the  ground  of  defect  in  the  proceedings 
authorizing  the  appeal.  If  his  motion  to  dismiss  is  over- 
ruled^ he  should  take  his  exception,  and  if  the  final  judg- 
ment is  against  him,  he  can  appeal  from  such  final  judgment 
to  this  court  and  assign  as  error  the  ruling  on  his  motion  to 
dismiss.  On  the  other  hand,  if  his  motion  to  dismiss  the 
appeal  is  sustained  in  the  circuit  court  and  the  cause  dis- 
missed, the  losing  party  can  appeal  from  the  judgment  of 
dismissal  and  have  the  action  of  the  lower  court  reviewed  by 
this  court.  This  practice,  while  not  specifically  authorized, 
is  recognized  in  the  cases  of  Sample  v.  Oilbert  (1874),  46  Ind. 
444,  Thomas  v.  Little  field  (184:9)  y  1  Ind.  •361,  and  Tucker 
v.  Makepeace  (1860),  14  Ind.  186,  and  is  in  harmony  with 
the  rule  that  appeals  shall  not  be  taken  in  piecemeal. 

This  appeal,  therefore,  is  prematurely  taken,  and  the  cause 
is  dismissed. 


Duncan  v.  Alderson  et  al. 

[No.  7,562.     Filed  June  8,  1910.] 

Appeal. — Assignments  of  Errors. — Parties, — Where  the  names  of  all 
of  the  parties  interested  are  not  set  out  in  the  assignment  of 
errors,  and  no  excuse  Is  shown  therefor,  the  appeal  will  be  dis- 
missed. 

From  Hancock  Circuit  Court;  Robert  L.  Mason,  Judge. 

Application  bj-  Arch  Duncan,  against  which  W.  L.  Aider- 
son  and  others  remonstrate.  From  a  judgment  for  remon- 
strants, the  applicant  appeals.     Appeal  dismissed. 
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Jesse  Sanford  and  Thomas  E.  Glascock,  for  appellant. 
Elmer  J.  Binford  and  Edward  W,  Felt,  for  appellees. 

CoMSTOCK,  C.  J. — Appellees  move  to  dismiss  this  appeal, 
for  the  reason  that  the  assignment  of  errors  does  not  comply 
with  rule  six  of  this  court,  in  this :  That  the  full  name  of 
each  party  to  the  proceeding  affected  by  the  appeal  is  not  set 
out  in  the  assignment  of  errors. 

The  names  of  two  remonstrators  are  set  out  in  the  assign- 
ment, and  it  appears  from  the  record  that  there  were  others. 
No  excuse  is  shown  for  the  failure  to  comply  with  the  rule. 
Under  the  decisions,  the  motion  must  be  sustained.  Ewbank's 
Manual  §§13,  120,  126,  146,  226 ;  Rule  VI  of  the  Supreme 
and  Appellate  Courts;  Bamett  v.  Bromley  Mfg.  Co,  (1898), 
149  Ind.  606;  McCZwre  v.  Shelburn  Coal  Co,  (1897),  147  Ind. 
119;  Big  Four  Bldg.,  etc.,  Assn,  v.  Olcott  (1896),  146  Ind. 
176;  Butts  V.  Martin  (1895),  141  Ind.  701;  Oourley  v.  Em- 
bree  (1894),  137  Ind.  82;  City  of  South  Bend  v.  Thompson 
(1898),  19  Ind.  App.  19;  State  v.  Hodgin  (1894),  139  Ind. 
498. 

Appeal  dismissed. 


State  Life  Insurance  Company  v.  Nelson  et  al. 

[No.  6,986.    Filed  June  8,  1910.] 

1.  CoRPOBATion's. — Executed  Ultra  Vires  Contracts. — Public  Policy. 
— ^Where  a  corporation  enters  into  an  ultra  vires  contract  that  Is 
not  in  contravention  of  a  statute  nor  against  public  policy,  it 
cannot,  ordinarily,  after  the  other  party  has  performed  his  part, 
set  up  its  want  of  power,    p.  138. 

2-  CoBPOBATiONs. — Ultra  Vires  Contracts. — Rescissiofi. — In  a  suit 
against  a  corporation  for  a  rescission  of  a  contract  that  does  not 
contravene  a  statute,  and  is  not  against  public  policy,  such  corpo- 
ration cannot,  after  the  performance  of  the  contract  by  the 
plaintiff,  set  up  its  want  of  power  to  execute  such  contract,    p.  139. 

3.  Money  Received. — Corporations.  —  Ultra  Vires  Contracts.  — 
Money  received  by  a  corporation  under  an  ultra  vires  contract 
may  be  recovered  in  an  action  for  money  received,    p.  139. 
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4.  Equity. — Written  Contracts. — Rescission, — In  a  suit  to  rescind 
a  written  contract,  the  court  will  consider  the  entire  transaction, 
including  the  written  contract  Itself,    p.  130. 

5.  Contracts. — Rescission. — Return  of  Consideration,^-The  plain- 
tiff in  a  suit  to  rescind  a  contract  must  ordinarily  return 'the 
consideration  received,    p.  139. 

6.  Contracts. —  Rescission, —  Return  of  Consideration. —  Corpora- 
tions.— A  plaintiff  who  contracted  for  a  life  insurance  policy, 
receiving  in  addition  thereto  four  shares  of  stock  in  a  corporation, 
and  who  received  from  the  receiver  of  such  corporation  $50  for 
his  claim  for  such  stock,  cannot  rescind  the  contract  for  insur- 
ance, because  of  alleged  misrepresentations,  without  restoring,  or 
offering  to  restore,  such  $50.    p.  140. 

From  Putnam  Circuit  Court ;  John  M.  Rawley,  Judge. 

Suit  by  James  B.  Nelson  and  another  against  the  State 
Life  Insurance  Company.  From  a  decree  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

Charles  F,  Coffin,  H.  Si  McMichael  and  B.  F,  Corwin,  for 
appellant. 

Oliver  H.  Carson,  for  appellees. 

RoBY,  J. — This  is  a  suit  to  rescind  a  contract,  for  fraud. 

Appellee  James  B.  Nelson  purchased  a  policy  of  insurance 
in  the  State  Life  Insurance  Company,  and  certain  stock  in 
the  State  Agency  Company,  for  which  he  paid  $190.46.  Ma- 
terial misrepresentations  of  fact  relative  to  the  stock  are 
averred,  together  with  other  facts  necessary  to  rescission. 
The  trial  resulted  in  a  finding  and  judgment  for  plaintiff 
James  B.  Nelson. 

The  errors  relied  upon  are  raised  by  the  overruling  of  the 
demurrer  to  the  complaint  and  of  the  motion  for  a  new  trial. 

It  is  argued  that  appellant  had  no  power  to  sell  stock  in 

another  corporation,  and  that  the  contract  to  do  so  was*  ultra 

vires.     If  this  were  an  action  to  enforce  the  contract 

1.     as  made,  the  point  would  have  more  relevancy.  Where 

a  corporation  enters  into  a  contract  which  is  beyond 

its  power,  but  not  in  contravention  of  a  statute  or  against 

public  policy,  it  cannot,  as  a  general  rule,  after  such  con- 
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tract  has  been  performed  by  the  other  party,  set  up  its  own 

lack  of  power.    Breinig  v.  Sparrow  (1907) ,  39  Ind.  App.  455. 

It  most  certainly  cannot,  as  a  defense  to  a  suit  brought  by 

the  other  party  to  rescind,  set  up  its  own  lack  of  power  to 

make  a  contract  not  in  contravention  of  a  statute  nor 

2.  against  public  policy.    Manchester,  etc.,  Railroad  v. 
Concord  Railroad  (1889),  66  N.  H.  100,  20  Atl.  383,  9 

L.-  R.  A.  689,  49  Am.  St.  582. 
Indeed,   a  corporation  which  receives  money  under  an 
ultra  vires  contract  which  it  refuses  to  carry  out,  may 

3.  be  sued  for  money  had  and  received.    Morville  v. . 
American  Tract  Soc,  (1877),  123  Mass.  129,  25  Am. 

Rep.  40 ;  Clark  &  Marshall,  Priv.  Corp.  §215. 

It  is  insisted  that  the  relation  between  the  agency  com- 
pany and  appellant  must  be,  determined  solely  by  the  terms 
of  a  written  contract  between  them.    This  is  a  suit  in 

4.  equity.  **  Equity  always  attempts  to  get  at  the  sub- 
stance of  things,  and  to  ascertain,  uphold,  and  en- 
force rights  and  duties  which  spring  from  the  real  relations 
of  parties.  1  Pomeroy,  Bq.  Jurisp.  (2d  ed.)  §378.  The  re- 
lation between  the  two  corporations  was  very  much  closer 
than  appellant  is  now  willing  to  admit.  Wabash  R.  Co.  v. 
Kelley  (1899),  153  Ind.  119. 

The  agency  company  was  evidently  a  device  intended  to 
increase  the  business  of  the  insurance  company,  and  that  it 
did  not  prove  as  efficient  as  was  anticipated  does  not  change 
the  fact.  It  is  not  necessary  to  review  the  evidence  on  this 
subject.    The  trial  judge  correctly  estimated  it. 

The  defect  in  appellee  James  B.  Nelson's  case  arises  from 

the  rule  that  one  who  seeks  to  rescind  a  contract  on  the 

ground  of  fraud  must  return  or  offer  to  return  to  the 

5.  other  party  whatever  of  value  he  has  received  under 
the  contract.     The  rule  is  elemental,  and  the  facts  do 

not  bring  this  case  within  any  of  the  exceptions. 
Said  appellee  was  solicited  by  two  of  appellant's  agents. 
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who  made  various  representations  to  him,  and  pro- 
6.    posed  to  sell  the  policy  and  two  shares  of  stock  for  the 

sum  subsequently  paid. 
Said  appellee  testified  that  he  told  them  that  he  did  not 
want  any  more  insurance,  yet  under  the  terms  mentioned  was 
willing  to  take  insurance  to  the  amount  of  $5,000  **if  he 
[the  agent]  would  give  me  four  shares  of  stock  in  place  of 
the  two,  as  they  said  they  would  do.  He  threw  up  his 
hands  and  said:  *We  cannot  do  that.  *  *  *  We  would 
berobbing  the  company.'  *  *  *  He  said  if  he  should  do 
anything  like  that,  he  would  lose  his  position.  *  *  •  I 
said:  *  •  *  *My  mind  is  made  up,  and  unless  you  can 
see  your  way  dear  to  give  me  four  shares  of  stock  with  this 
policy,  I  do  not  want  it.'  *  *  *  Next  morning  Buis 
and  Kendall  came  to  my  office.  Kendall  said:  *Mr.  Nel- 
son,  we  have  been  trying  to  'figure  out  a  plan  whereby  we  can 
meet  ypur  terms,  and  while  it  would  be  impossible  to  give 
you  four  shares  of  stock,  there  is  nothing  to  prevent  us  from 
making  a  contract  with  you  to  assist  Mr.  Buis  in  writing 
insurance  here,  and  I  think  we  can  make  an  agreement  of 
that  kind.'  Lsaid:  *That  depends  on  what  you  mean.  If 
you  mean  that  I  am  to  go  out  on  the  street  and  solicit  insur- 
ance, I  won't  do  it.'  He  said  he  did  not  mean  that.  If  Mr. 
Buis  brought  in  a  man  to  me,  I  was  to  recommend  and  ad- 
vise him  to  buy  a  policy.  I  said  that  would  be  all  right,  that 
I  would  do  that.  I  would  tell  him  \  had  investigated  the 
matter,  having  bought  one  myself,  and  for  him  to  use  his 
own  judgment.  He  said  that  was  satisfactory.  I  told  him 
it  was  all  right  with  me,  and  they  drew  up  their  contract 
and  gave  me  a  receipt  for  $190.45  and  for  $80." 

This  summary  of  appellee  James  B.  Nelson's  own  evidence 
is  not  controverted.  An  application  for  two  shares  of  stock 
was  prepared  by  the  solicitors  and  signed  by  said  appellee, 
in  which  the  consideration  was  stated  as  '*  services  to  be  ren- 
dered." Subsequently,  when  the  State  Agency  Company- 
was  in  the  hands  of  a  receiver,  said  appellee  filed  a  claim. 
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against  it  for  $80  on  account  of  these  shares,  and  was  paid 
$50  thereon.  He  now  seeks  to  recover  the  $190.45.  If  this 
is  accomplished,  he  would,  by  the  remedy  of  rescission,  be 
enabled  to  net  a  good  profit.  Said  appellee  is  not  in  a  posi- 
tion to  insist  upon  the  form  of  the  transaction  to  the  exclu- 
sion of  its  substance.  He  has  sought  a  court  of  equity,  and 
must,  therefore,  do  equity.  The  giving  of  a  receipt  and  the 
making  of  an  application  for  two  shares  of  stock  was  admit- 
tedly a  subterfuge  by  which  to  meet  his  proposition.  That 
proposition  was  $190.45  for  the  policy  and  four  shares.  The 
subterfuge  was  patent  and  avowed.  If  said  appellee  re- 
scinds, he  must  return  what  he  received.  Not  having  done 
so,  the  judgment  should  have  been  against  him.  He  has 
failed  to  .take  steps  necessary  to  rescission.  Adam,  Mel- 
drum,  etc.,  Co,  v.  Stewart  (1902),  157  Ind.  678,  87  Am.  St. 
240. 

This  consideration  disposes  of  the  case,  and  other  ques- 
tions are,  therefore,  not  considered. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sustain  the  motion  for  a  new  trial. 


Conner,  Administrator,  v.  Martin. 

[No.  7,335.     Filed  June  8,  1910.] 

1.  Bnj^  AND  Notes. — Cancelation, — Destruction.  —  Lost  Instru- 
ments,— ^A  note  which  hns  been  voluntarily  destroyed  by  the  payee 
In  order  to  cancel  the  evidence  of  indebtedness  thereof  cannot 
be  sued  upon  as  a  lost  instrument,  nor  can  the  debt  evidenced 
thereby  be  collected,    p.  148. 

2.  Bn.L8  AND  Notes. — Voluntary  Cancelation, — Eiudcnce.—rCirciim- 
stantial. — Evidence  that  upon  the  death  of  the  uncle  of  the  maker 
of  the  note  In  controversy  the  note  could  not  be  found,  that  such 
ancle  was  aged,  and  had  an  abundance,  that  he  had  no  wife  nor 
descendants,  that  the  maker  of  the  note  was  his  nephew,  that  he 
was  paralyzed,  and  that  the  uncle  was  warmly  attached  to  him, 
that  he  told  such  neiAew  and  his  wife  "that  the  note  would 
never  bother  them,"  and  that  the  note  in  controversy  was  the 
only  note  In  existence,  constitutes  sufficient  circumstantial  evl- 
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dence  to  support  a  verdict  that  such  uncle  voluntarily  forgave 
the  debt  and  canceled  the  note.    p.  144. 

3.  Appeal. — Weighing  Evidence. — ^The  weight  of  the  evidence  Is 
a  question  for  the  trial  courts   p.  145. 

4.  Bills  and  Notes. — Cancelation, — Presumptions,  —  Evidence. — 
There  is  a  presumption  that  a  note  in  the  hands  of  the  payee  is 
unpaid ;  but  such  presumption  may  be  overthrown  by  evidence  of 
the  voluntary  cancelation  of  the  note  by  such  payee,    p.  145. 

5.  Evidence. — Declarations  of  Agent. — Husband  and  Wife, — Decla- 
rations of  a  wife  outside  the  scope  of  her  agency  in  transacting 
the  business  of  her  husband,  are  not  admissible  against  him. 
p.  145. 

6.  Appeal. — Mandate. — Death, — Where  appellee  dies  pending  an 
appeal, 'an  affirmance  of  the  judgment  will  be  made  as  of  the  date 
of  the  submission  of  the  cause,    p.  145. 

Prom  Superior  Court  of  Marion  County  (73,962) ;  Law- 
son  M,  Harvey,  Judge. 

Action  by  William  A.  Conner,  as  administrator  of  the 
estate  of  Ambrose  S.  Martin,  deceased,  against  Thomas  S. 
Martin.  Prom  a  judgment  for  defendant,  plaintiflf  appeals. 
Affirmed. 

Charles  T.  Hanna  and  Thomas  A.  Daily,  for  appellant. 
Alexander  C.  Ayres,  Aquilla  Q.  Jones  and  Walter  D. 
Jones,  for  appellee. 

Rabb,  J. — The  appellant,  as  administrator  of  the  estate 
of  Ambrose  S.  Martin,  deceased,  brought  this  action  against 
appellee  in  the  court  below.  The  first  and  second  para- 
graphs of  the  complaint  counted  on  a  lost  note  alleged  to 
have  been  executed  by  appellee  to  appellant's  decedent,  the 
third  and  fourth  paragraphs  counted  on  money  lent  by  said 
decedent  to  appellee.  Appellee  answered  by  general  denial, 
a  plea  of  payment,  and  a  plea  alleging  settlement,  and  an- 
other one  averring  the  forgiveness  of  the  debt  sued  on  by 
appellant's  decedent. 

The  cause  was  tried  by  the  court,  resulting  in  a  finding 
and  judgment  in  favor  of  appellee. 

The  errors  relied  on  for  reversal  are  the  insufficiency  of 
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the  evidence  to  sustain  the  finding,  and  the  action  of  the 
court  in  refusing  to  permit  appellant  to  prove  certain  state- 
ments made  by  appellee's  wife. 

It  appears  from  the  evidence  that  decedent  was 
appellee's  uncle;  that  he  was  at  the  time  of  his  death  an 
aged,  childless  widower;  that  he  was  a  man  of  considerable 
property ;  that  he  and  appellee  were  neighbors  and  on  terms 
of  close  intimacy;  that  some  years  prior  to  the  death  of 
the  decedent  he  lent  appellee  $1,000,  which  was  evidenced 
by  appellee's  promissory  note  to  him;  that  some  consider- 
able time  after  the  loan  was  made,  appellee  was  stricken 
with  paralysis,  and  became  a  helpless  invalid,  both  his  mind 
and  body  being  greatly  affected  by  the  disease;  that  while 
he  was  in  this  condition  decedent  visited  him  almost  daily, 
and  told  appellee  and  his  wife  on  the  occasion  of  one  of 
such  visits  that  they  need  not  bother  themselves  about  that 
note,  saying:  *'That  will  never  bother  you  one  minute." 
Sometime  afterwards,  and  while  appellee  still  continued  in 
such  helpless  condition,  appellant's  decedent  died,  and  al- 
though search  was  made  among  his  papers,  the  note  given  by 
appellee  to  appellant's  decedent,  for  said  loan,  could  not  be 
found. 

There  is  no  question  but  that  the  debt  sued  on  was  evi- 
denced by  appellee's  promissory  note,  and  that  it  was  never 
paid.     Conceding,  without  deciding,  that  appellant 
1.    while  holding  appellee's  note  might  maintain  an  ac- 
tion against  him  on  the  debt  in  consideration  of  which 
the  note  was  given,  still,  if  the  note  was  voluntarily  de- 
stroyed by  appellant's  decedent,  for  the  purpose  of  destroy- 
ing the  evidence  of  the  debt  and  canceling  the  note,  it  is 
clear  that  no  action  could  be  maintained  upon  the  note  as 
a  lost  instrument,  nor  to  recover  judgment  against  the  maker 
on  the  debt  which  the  note  evidenced.    Joannes  v.  Bennett 
(1862),  5  Allen  169,  81  Am.  Dec.  738;  Angel  v.  Felton 
(1811),  8  Johns.  149;  Fisher  v.  Mershong  (1814),  3  Bibbs 
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527;  Blade  v.  Noland  (1834),  12  Wend.  *173,  27  Am.  Dec. 
126;  Broadwell  v.  Stiles  (1824),  3  Halst.  (N.  J.  L.)  71; 
Nagel  v.  Mignot  (1820),  7  Martin  0.  S.  (La.)  •657. 

It  is  appellant's  theory  that  the  note  was  lost  by  the  dece- 
dent.    It  is  appellee's  theory  that  the  note  was  not 

2.  lost,  but  that  it  was  voluntarily  destroyed  by  dece- 
dent, for  the  purpose  of  canceling  it.  ^ 

It  is  earnestly  insisted  by  appellant  that  the  statement 
made  by  decedent  to  appellee  and  his  wife — ^that  the  note 
would  never  bother  them — ^is  not  sufficient  to  establish  a 
gift  or  forgiveness  of  the  debt  on  part  of  decedent,  and  we 
agree  with  appellant  that  this  expression  alone,  unaccom- 
panied by  any  act  of  the  alleged  donor,  is  not  sufficient  to 
show  a  valid  gift,  but  such  is  not  the  question  presented  on 
this  appeal.  The  question  here  is.  Was  there  sufficient  evi- 
dence to  show  that  decedent  destroyed  the  note  for  the  pur- 
pose of  canceling  it?  And  this  fact  may  be  estab- 
lished by  circumstantial  evidence.  The  circumstances  that 
tend  to  establish  this  fact,  as  they  appear  from  the  evidence, 
are:  (1)  The  note,  which  presumably  was  in  the  posses- 
sion of  decedent,  could  not,  upon  his  death,  be  found  among 
his  papers.  (2)  The  holder  of  the  note  was  an  aged  man  of 
abundant  means,  without  wife  or  descendants,  and  the 
maker  of  the  note  was  his  nephew.  The  court  might  well 
presume,  from  the  evidence,  that  he  had  a  warm  attachment 
for  the  nephew,  a  man  of  family  and  grievously  afflicted. 
(3)  A  short  time  prior  to  his  death,  he  told  appellee  that 
the  note  would  never  bother  him.  There  was  no  note 
but  the  one  here  sued  on  to  which  this  statement  could  have 
referred,  and  we  think  this  statement  justified  the  inference 
that  the  holder  of  the  note  intended  to  make  some  disposi- 
tion of  it  that  would  prevent  its  disturbing  the  peace  of 
mind  of  appellee  and  his  family,  and  that  its  disappearance 
is  to  be  attributed  to  this  purpose  in  decedent's  mind,  and 
to  his  own  voluntary  act  in  carrjdng  it  into  effect. 

The  trial  court  is  the  judge  of  the  evidence,  its  weight 
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and  the  proper  inferences  to  be  drawn  from  facts  and  cir- 
cumstances disclosed  by  the  evidence,  and  we  cannot 

3.  disturb  the  finding  of  the  trial  court,  unless  the  in- 
ference drawn  by  it  was  entirely  unwarranted  by  the 

circumstances.  No  doubt  the  court  might  have  found  the 
other  way  upon  this  question,  but  we  are  not  to  reverse  the 
case  for  this  reason. 

It  is  true  that  a  presumption  exists  that  one  who  is  shown 

to  be  the  owner  of  a  note  continues  to  own  and  hold  it  until 

the  presumption  is  overthrown  by  evidence.     This, 

4.  however,  is  but  a  presumption  that  disappears  when 
evidentiary  circumstances  render  it  probable  that  the 

fact  is  otherwise,  and  such  evidentiary  circumstances  ap- 
pear in  this  case. 

Nor  can  we  agree  with  appellant's  contention,  that  the 
court  below  erred  in  excluding  the  statement  and  admis- 
sions of  appellee's  wife,  sought  to  be  introduced  in 

5.  evidence.    The  ground  upon  which  it  is  claimed  this 
evidence  was  competent  was  that  the  wife,  at  the  time 

of  making  the  statements,  was  shown  to  be  the  agent  of  her 
husband.  She  was  the  agent  of  her  husband  by  force  of 
circumstances,  and  not  by  appointment.  She  was  author- 
ized to  transact  only  such  business  as  the  circumstances  re- 
quired that  she  should  transact.  The  admissions  and  state- 
ments sought  to  be  introduced  in  evidence  were  entirely 
outside  of  the  authority  conferred  upon  her  by  such  forced 
agency.     It  appearing  that  since  the  submission  of 

6.  this  appeal  appellee  has  died,  the  judgment  of  the 
court  below  is  affirmed  as  of  the  date  of  the  submis- 
sion of  the  cause. 
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Federal  Life  Insurance  Company  v. 

Risinger  et  al. 

[No.  6,801.    Filed  March  31,  1910.    RehearlDg  denied  June  9,  1910. J 

1.  Insurance. — Reinsurance. — Statute,  Part  of  Contract, — Where, 
under  §4753  Burns  1908,  Acts  1897  p.  318,  §15,  one  insurance  com- 
pany reinsures  the  risks  of  another,  the  statute  becomes  a  part 
of  the  contract,  and  imposes  the  s<ime  obligations  and  insures  the 
same  rights  as  existed  under  the  original  contract,    p.  147. 

2.  Insurance. —  Associations. —  Expulsion  of  Members. —  Notice. — 
Where  the  charter  of  an  association  gives  it  the  power  to  expel 
a  member  for  certain  causes,  it  cannot  exercise  such  power  with- 
out giving  notice  to  such  member,    p.  148. 

3.  Insurance. — Beneficial  Associations. — Assessments.  —  Notice.  — 
An  assessment  made  by  an  insurance  company,  no  de^nite  time 
being  fixed  for  the  payment  thereof,  is  not  binding  on  the  assured 
and  does  not  affect  his  rights  until  notice  thereof  has  been  given 
to  him.    p.  149. 

Prom  Superior  Court  of  Marion  County  (73,652) ;  John 
L.  McMaster,  Judge. 

Action  by  Lilly  L.  Risinger  against  the  Federal  Life  Insur- 
ance Company  and  another.  From  a  judgment  for  plain- 
tiff, defendant  company  appeals.    Affirmed. 

C.  A.  Atkinson,  Larz  A.  Whitcomh  and  W.  F.  White,  for 
appellant. 

John  W.  Holtzman  and  Lewis  A.  Coleman,  for  appellee 
Lilly  L.  Risinger. 

Rabb,  J. — This  action  was  brought  by  appellee  Risinger 
against  appellant  and  the  Model  Life  Insurance  Company,  to 
recover  upon  a  contract  of  life  insurance,  made  between  the 
Model  Life  Insurance  Company  and  Charles  L.  Risinger,. 
for  the  benefit  of  appellee,  and  whose  risks  were  alleged  to 
have  been  reinsured  by  appellant. 

The  questions  presented  by  the  record  are  identical  with 
those  decided  in  the  cases  of  Federal  Life  Ins.  Co.  v.  Kerr 
(1910),  173  Ind.  613,  and  Federal  Life'  Ins.  Co.  v.  Ar7iold 
(1910),  ante,  114,  except  that  iu  this  case,  as  well  as  in  the  case 
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of  Federal  Life  Ins.  Co,  v.  Arnold,  supra,  the  action  was 
founded  on  a  contract  of  jnsurance,  stipulating  for  extended 
insurance,  provided  no  indebtedness  existed  against  tbe 
policy. 

It  is  insisted  by  appellant  that  it  appears  from  the  un- 
contradicted evidence  that  an  indebtedness  did  exist  against 
the  policy  sued  on,  and  hence  the  conditions  upon 

1.  which  the  liability  of  the  appellant,  for  the  extended 
insurance  is  based  do  not  prevail. 

The  facts  disclosed  by  the  evidence,  upon  which  this  claim 
is  based,  are  that  the  contract  entered  into  between  the 
Model  Life  Insurance  Company  and  appellant,  by  which 
appellant  took  over  to  itself  all  of  the  assets  of  the  Model 
Life  Insurance  Company,  and  reinsured  its  risks,  contains 
one  clause  purporting  to  authorize  appellant  to  charge  up 
against  each  policy  issued  by  the  Model  Life  Insurance  Com- 
pany and  reinsured  by  the  Federal  Life  Insurance  Company 
a  sum  sufficient  to  make  up  a  certain  reserve  fund,  nothing 
being  said  in  the  contract  concerning  the  giving  of  notice 
to  the  insured  of  such  assessment  or  charge,  and  that» 
acting  under  this  provision  of  the  contract  between  the  two 
companies,  and  without  notice  to  the  insured  or  knowledge 
upon  his  part,  appellant  entered  upon  its  books  a  charge 
of  $42.45  against  the  policy  sued  on,  for  the  purpose  of 
creating  the  reserve  fund  referred  to,  and  that  this  charge 
thus  entered  constituted  an  indebtedness  against  the  policy 
within  the  meaning  of  the  terms  of  the  policy,  and  that  it 
remained  unpaid,  and  thereby  destroyed  the  efficacy  of  those 
stipulations  in  the  policy  providing  for  extended  insurance. 
We  know  of  no  principle  of  justice  or  of  law  upon  which 
this  contention  can  be  sustained. 

"When  appellant  took  over  to  itself  the  assets  of  the  Model 
Life  Insurance  Company,  and  reinsured  its  risks,  the  statute 
authorizing  the  transaction  between  the  two  companies 
(§4753  Bums  1908,  Acts  1897  p.  318,  §15)  entered  into  and 
became  a  part  of  their  contract,  and  imposed  the  same  obliga- 
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tions  upon  appellant  and  vested  the  insured  with  the  same 
rights  against  it  as  existed  imder  the  original  contract  of  in- 
surance in  favor  of  the  insured  and  his  beneficiary  against 
the  Model  Life  Insurance  Comgany.  Federal  Life  Ins,  Co.  v. 
Kerr,  supra. 

And  conceding,  without  deciding,  that,  under  the  original 
contract  of  insurance,  the  IModel  Life  Insurance  Company 
possessed  the  powjer  to  levy  additional  assessments  upon  the 
assured,  for  the  purpose  of  creating  a  reserve  fund  from 
which  mortuary  claims  arising  out  of  its  contract  for  ex- 
tended insurance  should  be  paid,  said  company  could  not 
transfer,  by  its  contract  with  appellant,  any  diflferent  right 
in  this  respect  than  it  possessed,  and  clearly  it  could  have 
created  no  debt  against  the  insured  by  the  levy  of  an  addi- 
tional assessment  for  the  purpose  of  creating  a  reserve  fund, 
or  for  any  other  purpose,  without  giving  notice  to  the  in- 
sured of  its  action. 

The  justice  of  the  common  law  abhors  the  destruction  of 
any  civil  or  property  right  by  any  authority,  without  notice 
to  the  party  whose  right  is  to  be  affected,  and  an  opportunity 
afforded  such  party  to  defend  or  protect  such  right.  4  Black- 
stone 's  Comm.  *272;  State  v.  Bryce  (1836),  7  Ohio  •82; 
Jones  V.  State  (1890),  28  Neb.  495,  44  N.  W.  558,  7  L.  R.  A. 
325. 

Thus,  it  is  well  settled  that  where  the  charter  of  an  asso- 
ciation gives  it  the  power  to  expel  a  member  for  a  certain 
cause,  when  the  member  becomes  vested  with  privi- 

2.  leges  or  property  rights  in  such  association,  the  asso- 
ciation cannot  exercise  its  power  of  expulsion,  and 
thus  destroy  the  member's  right  of  property  or  privilege 
therein,  without  notice  and  an  opportunity  to  be  heard,  to 
defend  or  protect  his  right.  Commonwealth  v.  Pennsylva- 
nia, etc.,  Inst.  (1815),  2  S.  &  R.  141;  Wachtel  v.  Noah 
Widows'  and  Orphans'  Soc.  (1881),  84  N.  Y.  28,  38  Am. 
Rep.  478;  People,  ex  rel.,  v.  Medical  Soc,  etc.  (1865),  32  N. 
Y.  187:  State,  ex  rel.,  v.  Temperance  Benev.  Assn.  (1890), 
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42  Mo.  App.  485;  Byan  v.  Cudahy  (1895),  157  111.  108,  41 
N.  B.  760,  48  Am.  St.  305,  49  L.  E.  A.  353,  and  note,  page 
363,  and  eases  cited. 

This  principle  applies  with  equal  force  where  an  insur- 
ance company  is  given  the  right  to  levy  assessments,  and 
where  no  definite  time  is  fixed  for  their  payment. 

3.  Such  levy  does  not  beconle  binding  on  the  assured, 
creates  no  liability  against  him,  and  affects  no  right 
which  he  possesses  under  the  policy  until  notice  has  been 
given  of  the  assessment,  which  it  is  claimed  creates  the  lia- 
bility or  destroys  the  right.  Such  has  been  held  to  be  the 
law  as  applied  to  beneficial  societies.  3  Am.  and  Eng.  Ency. 
Law  (2d  ed.)  1096,  and  cases  cited. 

The  facts  of  this  case  bring  it  clearly  within  the  reason  of 
the  rule  announced  by  the  authorities  referred  to. 

To  hold  that  an  insurance  company,  by  a  secret  entry 
upon  its  books  of  a  charge  or  assessment  against  its  policy- 
holders, could  destroy  their  rights  under  the  policy,  would 
be  obnoxious  to  elementary  principles  of  law. 

We  hold  that  no  binding  assessment  could  be  made  by  ap- 
pellant, or  its  predecessor,  the  Model  Life  Insurance  Com- 
pany, against  the  policy-holders,  without  giving  notice  to 
the  policy-holders  of  the  assessment  made,  thus  affording 
them  an  opportunity  to  pay  it,  and  to  protect  whatever 
rights  they  had  under  the  policies  that  would  be  affected  by 
such  assessment  and  their  failure  to  pay  it. 

Judgment  of  the  court  below  afiirmed. 


Gray,  Auditor,  et  al.  v.  Foster  et  al. 

[No.  6,740.    Filed  June  10,  1910.] 

1.  TN.TUNcrnoN. — Threatened  Placing  of  Illegal  Taxes  on  Dupli- 
cates,— Action. — When  Commenced, — Where  the  State  Board  of 
Tax  Commissioners  makes  an  unlawful  increase  in  the  assessment 
of  certain  lands  of  a  county,  and  orders  the  auditor  to  put  such 
taxes  on  the  duplicates  and  the  treasurer  to  collect  such  taxes^ 
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the  Interested  taxpayers  may  Immediately  maintain  a  suit  to  en- 
Join  such  officers  from  performing  such  order  of  the  state  board, 
p.  153. 

2.  Taxation. — State  Board  of  Tax  Commissioners. — Statutes, — 
Procedure. — The  powers  of  the  State  Board  of  Tax  Commission- 
ers are  all  statutory;  and  the  statutory  methods  of  procedure 
must  be  followed,    p.  155. 

3.  Taxation. — State  Board  of  Tax  Commissioners, — Increase  of 
Assessment. — Notice. — Failure  of. — ^The  failure  of  the  county  au- 
ditor to  give  the  notice  required,  where  the  State  Board  of  Tax 
Commissioners  desires  to  increase  tJie  assessment  in  such  county, 
is  fatal  to  such  increase,    p.  156. 

4.  Taxation. — Equalizing, — Powers  of  State  Board. — SuMivisions 
of  Counties. — Real  Property. — The  State  Board  of  Tax  Com- 
missioners has  no  power  to  increase  the  assessment  upon  real 
estate  outside  of  the  limits  of  the  cities  and  towns  In  a  county, 
as  a  class,    p.  157. 

5.  Taxation. — Equalisation, — Injunction, — Answer. —  Department- 
al Construction, — In  a  suit  to  enjoin  the  increase  of  assessment  of 
certain  lands  within  a  county  by  the  State  Board  of  Tax  Com- 
missioners,, an  answer  alleging  that  the  construction  of  the  stat- 
ute had  been  that  such  board  consider  the  assessment  of  lots  in 
each  of  the  cities  and  towns  of  the  several  counties  and  equal- 
ize  them,  does  not  show  a  departmental  construction  as  to  the 
equalization  of  lands  outside  of  cities  and  towns,    p.  158. 

6.  Statutes. — Ambiguous. — Departmental  Construction. — The  de- 
partmental construction  of  a  statute  will  have  weight  with  the 
courts  only  where  the  statute  Is  ambiguous,  and  where  such  con- 
struction has  prevailed  for  a  long  time.    p.  159. 

7.  Taxation. — Assessment. — Cash  Value. — Injunction. — CompMnt. 
— ^A  complaint  to  enjoin  an  alleged  unlawfur  increase  in  assess- 
ment of  certain  lands,  alleging  that  the  assessment  was  made  in 
due  form  of  law  by  the  proper  officers,  and  at  the  fair  cash  value 
of  the  lands,  sufficiently  shows  that  such  increase  would  make 
the  assessment  exceed  the  true  cash  value,    p.  159. 

From  Fountain  Circuit  Court;  Isaac  E.  Schoonover, 
Judge. 

Suit  by  Wilmer  N.  Foster  and  others  against  William  B. 
Qray  as  Auditor  of  Fountain  county,  and  another.  From 
a  decree  for  plaintiffs,  defendants  appeal.    Affirmed, 

James  Bingham,  Attomey-Qeneral,  and  W,  H.  Cox,  fop 
appellants. 
Lucas  Nebeker,  for  appellees. 
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Hadley,  J. — In  1907  the  State  Board  of  Tax  Commission- 
ers, acting  in  its  capacity  as  a  state  board  of  equalization, 
made  an  order  increasing  the  valuation  of  lands  in  Fountain 
county,  outside  the  limits  of  cities  and  towns,  fifteen  per 
cent  upon  the  assessment  thereof  as  returned  and  as  revised 
by  the  county  board  of  review  of  said  county.  This  order 
was  made  and  certified  to  appellant  William  B.  Gray,  then 
auditor  of  said  county. 

This  suit  was  instituted  by  appellees,  some  twenty  in  num- 
ber, who  brought  the  suit  for  themselves  and  others  similarly 
situated,  as  taxpayers  and  owners  of  lands  outside  of  cities 
and  towns  in  said  county,  and  whose  lands  were  assessed  for 
taxation  in  that. year,  to  enjoin  appellant  Gray  as  auditor 
and  appellant  Irvin  as  treasurer  of  said  county — said  auditor 
from  placing  such  increase  upon  the  tax  duplicate  of  said 
county,  and  said  treasurer  from  obeying  said  order,  and 
from  collecting  or  attempting  to  collect  said  increase — on 
the  ground  that  said  increase  had  been  ordered  by  said  state 
board,  without  first  having  complied  with  section  two  of  an 
act  concerning  equalization  of  assessments  of  real  and  per- 
sonal property,  enacted  by  the  General  Assembly  of  1905 
(Acts  1905  p.  105,  §10296  Bums  1908),  and  had  made  such 
assessment  in  direct  violatijon  of  section  four  of  said  act 
(§10298  Bums  1908) ;  and  for  the  further  reason,  that  said 
board  by  said  order  had  attempted  to  increase  the  valuation 
of  a  portion  of  one  of  the  statutory  classes  of  property,  as 
defined  by  section  135  of  the  taxing  act  of  1891  (Acts  1891 
p.  199)  as  amended  in  1901  (Acts  1901  p.  44,  §10"303  Burns 
1908),  in  that  said  board  had  attempted  to  increase  the  as- 
sessment on  lands  lying  outside  of  the  limits  of  cities  and 
towns  and  had  not  applied  said  increase  to  lands  lying 
within  the  limits  of  such  cities  and  towns. 

To  this  complaint  appellants  filed  separate  demurrers, 
which  demurrers  were  overrruled,  and  appellants  then  filed 
an  answer,  setting  out  in  detail  the  proceedings  of  said  state 
board  of  equalization,  averring  that  a  notice  of  the  hearing 
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of  the  proposed  increase  of  lands  in  Fountain  county  was 
properly  prepared  and  delivered  through  the  mail  to  ap- 
pellant Gray;  that  said  appellant  placed  said  notice  in  a 
drawer  in  his  oflSce,  but  the  notice  was  overlooked,  and  was 
not  presented  to  the  board  of  county  commissioners,  or  other- 
wise posted  or  published ;  that  said  auditor  did  not  call  the 
board  of  county  commissioners  to  consider  said  matter,  and 
that  said  board  of  commissioners  of  said  county  did  not  take 
any  steps  to  protect  the  interests  of  the  taxpayers  at  said 
hearing,  but  that  appellant  Gray  and  Clinton  F.  Hessler, 
chairman  of  the  board  of  county  commissioners,  appeared 
before  the  board  of  tax  commissioners  on  July  25,  the  date 
set  for  the  hearing  of  the  question  of  said  increase;  that 
said  Ilessler  and  said  Gray  were  taxpayers  of  said  county; 
that  a  full  hearing  of  all  of  said  matters  was  had  before 
said  board  on  said  date ;  that  no  certified  copy  of  the  order 
of  said  State  Board  of  Tax  Commissioners  was  forwarded 
or  served  upon  appellant  Gray,  and  no  other  or  different 
notice  was  ever  given  of  the  action  of  said  board  with  refer- 
ence to  the  time  for  hearing,  as  aforesaid,  and  that  no  other 
hearing  was  had;  that  said  appellant  Gray,  as  auditor,  is 
placing  said  increased  valuation  upon  the  tax  duplicate  of 
Fountain  county,  but  it  is-  not  yet  completed,  and 
has  not  been  delivered  to  appellant  Irvin,  as  treasurer,  and 
will  not  be  delivered  until  January,  1908 ;  that  said  auditor 
is  not  threatening  to  deliver  said  duplicate  before  said  Jan- 
uary 1,  and  appellant  Irvin  is  not  threatening  to  proceed 
to  collect  said  increase  other  than  in  the  lawful,  regular  and 
usual  manner  in  collecting  taxes, after  the  receipt  of  said 
duplicate  from  said  auditor. 

It  is  also  averred  that  since  the  creation  and  organization 
of  said  board  of  tax  commissioners,  said  board  has  so  con- 
strued the  laws  of  the  State,  with  reference  to  its  powers  as 
a  board  of  equalization,  as  to  authorize  it,  in  the 
consideration  of  the  statutory  classes  of  lots,  and  in 
a    few   instances   the    statutory   class   of   lands,    to   com- 
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pare  the  assessed  values  of  the  portion  of  said  statutory 
classes  for  equalization  purposes  in  the  several  subdivisions 
of  the  several  counties  of  the  State,  and  to  increase  all  de- 
grees of  assessed  valuation  thereof  in  such  manner  as  to 
make  the  total  assessed  valuation  thereof  in  the  several  sub- 
divisions of  the  several  counties  of  the  State  equal  and  uni- 
form. To  this  answer  appellees'  demurrer  was  sustained. 
Appellants  refused  to  plead  further,  and  a  decree  was  en- 
tered against  them,  enjoining  each  of  appellants  from  plac- 
ing said  increase  on  the  tax  duplicate  and  from  collecting 
such  tax. 

The  rulings  on  the  demurrers  to  the  complaint  and  the 
answer  are  separately  assigned  as  error. 

It  is  first  urged  that  the  action  is  prematurely  brought,  and 

the  cases  of  Smith  v.  Smith  (1902),  159  Ind.  388,  Sim  v. 

Hurst  (1873),  44  Ind.  579,  and  Doivs  v.  City  of  Chi- 

1.  cago  (1870),  11  Wall.  108,  20  L.  Ed.  65,  are  cited  to 
sustain  this  position.  But  those  cases  are  not  analogous 
to  the  case  at  bar.  In  the  present  case  there  is  an  equity  prin- 
ciple involved,  which  does  not  appear  in  the  cases  cited.  Here 
it  is  shown  that  a  large  number  of  persons,  in  fact  all  of  the 
persons  in  one  county,  owning  land  outside  of  cities  and 
towns,  are  interested  in  the  litigation.  It  is  also  shown  that 
if  the  increase  is  put  upon  the  tax  duplicate,  it  will  show  a 
record  encumbrance  and  lien  upon  each  individual  piece  of 
real  estate  in  said  county,  outside  of  the  cities  and  towns; 
that  to  remove  this  cloud  or  to  prevent  the  collection  of  said 
taxes  would  necessarily  produce  a  multiplicity  of  suits,  and 
the  prevention  of  a  multiplicity  of  suits  has  always  been 
regarded  as  a  favorite  ground  in  proper  cases  to  invoke  the 
aid  of  equity  by  way  of  injunction.  1  High,  Injunction 
(4th  ed.)  §12;  Vandalia  Coal  Co.y.Lawson  (1909),  43  Ind. 
App.  226. 

In  view  of  these  circumstances,  we  are  of  the  opinion  that, 
tinder  the  rules  of  procedure  in  this  State,  the  action  was 
properly  brought.    Such  proceedings  have  heretofore  been 
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recognized  in  this  State.  Bell  v.  Meeker  (1906),  39  Ind. 
App.  224;  State  Board,  etc.,  v.  Holliday  (1898),  150  Ind. 
216,  42  L.  R.  A.  826;  Yocum  v.  First  Nat.  Bank  (1896),  144 
Ind.  272. 

The  public  has  an  interest  in  the  orderly  transaction  of 
business,  and  in  the  definiteness  and  stability  of  the  public 
revenues ;  and  where,  as  here,  many  thousands  of  persons  will 
be  affected  if  the  illegal  tax  is  entered  on  the  duplicate, 
thereby  creating  entanglements  and  confusion  in  bookkeep- 
ing and  collection  of  taxes,  and  where,  as  here,  only  the 
illegal  portion  which  can  be  definitely  pointed  out  is  sought 
to  be  enjoined,  it  is  our  opinion,  considerations  of  public 
policy  require  that  suit  may  be  brought  as  soon  as  the  assess- 
ment is  definitely  fixed. 

The  meritorious  question  involved  in  this  appeal  is  whether 
the  action  of  the  State  Board  of  Tax  Commissioners,  in  in- 
creasing the  assessment  of  lands  outside  the  limits  of  cities 
and  towns,  was  a  valid  exercise  of  its  power.  It  is  urged 
by  appellees  that  this  act  was  invalid  for  two  reasons:  (1) 
No  notice,  as  required  by  statute,  was  given;  (2)  by  con- 
sidering only  lands  outside  of  cities  and  towns,  to  the  exclu- 
sion of  lands  lying  within  such  cities  and  towns,  it  separated 
a  statutory  class  of  property,  an  act  not  authorized  by  law. 
We  shall  consider  these  propositions  in  their  order. 

Section  10295  Burns  1908,  Acts  1905  p.  105,  §1,  requires 
that  during  the  first  five  days  of  its  second  session  the  State 
Board  of  Tax  Commissioners  shall  determine  the  counties 
in  which  the  assessment  appears  to  be  too  low,  fix  a  day  in 
their  third  session  when  it  will  consider  the  matter  of  in- 
crease of  such  assessments,  and  make  an  order  directing  the 
manner  in  which  a  hearing  may  be  had  with  reference  there- 
to, and  then  provides:  ''Within  said  first  five  days  of  said 
second  session  the  said  board  shall  certify  to"  the  auditor  of 
each  of  such  counties  the  fact  of  the  determination  of  said 
board  to  consider  the  matter  of  increase  of  such  assessments, 
stating  whether  the  increase  to  be  considered  appertains  to 
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real  or  personal  property  or  both,  and  naming  the  day  on 
which  a  hearing  may  be  had.  Such  certificate  shall  be  ac- 
companied by  a  copy  of  the  order  directing  the  manner  in 
which  such  hearing  may  be  had." 

Section  10296  Burns  1908,  Acts  1905  p.  105,  §2,  imposes 
upon  the  county  auditor  the  duty  of  giving  notice,  and  pro- 
vides: **It  shall  be  the  duty  of  the  auditor  of  any  county 
receiving  such  certificate  to  give  the  taxpayers  thereof  imme- 
diate notice  of  the  time,  place  and  object  of  such  hearing 
by  posting  one  copy  thereof  at  the  door  of  the  court-house 
in  said  county  and  by  one  publication  thereof  in  the  first 
issues  thereafter  of  two  newspapers  of  different  politics,  pub- 
lished in  said  county,  if  such  there  be,  one  of  which  shall  be 
a  daily  in  counties  in  which  a  daily  is  published."  Such 
auditor  is  also  required  to  call  the  board  of  commissioners 
together  in  special  session  within  five  days,  in  order  that 
such  board  may  take  such  steps  as  it  deems  proper  in  the 
way  of  preventing  an  unjust  and  inequitable  increase  in  the 
assessment. 

Section  10297  Burns  1908,  Acts  1905  p.  105,  §3,  provides 
that  at  such  hearing  the  board  of  commissioners  may  be 
heard  by  representatives,  and  that  any  taxpayer  may  appear 
in  person  or  by  attorney,  and  be  heard  with  reference  thereto. 

Section  10298  Burns  1908,  Acts  1905  p.  105,  §4,  provides 
that,  after  the  hearings  therein  provided  for,  such  board 
shall  proceed  to  equalize  the  assessments  of  property,  as  by 
law  provided,  *^but  no  such  increase  of  any  assessment  of 
either  the  real  or  personal  property  of  any  county  shall  be 
made  where  notice  has  not  been  given  as  herein  provided,'^ 
(Our  italics.) 

The  State  Board  of  Tax  Commissioners  is  a  statutory 
board,  and  it^  power  and  authority  are  conferred  and 

2.  limited  by  the  statute.  Hart  v.  Smith  (1902),  159 
Ind.  182,  58  L.  R.  A.  949,  95  Am,  St.  280;  Bell  v. 
Meeker,  supra. 

Where  power  is  given  to  it  to  do  a  certain  thing  in  a  cer- 
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tain  manner,  the  manner  prescribed  is  the  measure  of  the 
power  given.  Taylor  y.  Patton  (1903),  160  Ind.  4;  Moss  v. 
Sugar  Ridge  Tp.  (1903),  161  Ind.  417;  Zom  v.  Warren- 
Scharf,  etc.,  Pav.  Co.  (1908),  42  Ind.  App.  213. 

In  the  present  ease,  a  partial  attempt  was  made  to  com- 
ply with  the  sections  of  the  statute  before  referred  to.  A 
notice — whether  wholly  conforming  to  the  provisions 

3.  of  the  statute  is  immaterial — was  mailed  to  the  au- 
ditor by  the  state  board,  but  there  it  rested.  No  at- 
tempt was  made  on  the  part  of  the  auditor  to  give  the  notice 
or  publish  it;  nor  did  he  call  the  board  of  county  commis- 
sioners  together  in  special  session,  as  required  by  the  statute. 
The  auditor  was  not  the  party  interested.  He  was  not  the 
one  to  be  notified,  and  mailing  the  notice  to  him  was  no  more 
notice  to  the  parties  interested  than  placing  the  summons 
in  the  hands  of  the  sheriff  is  service  upon  the  parties  to  an 
action.  He  was  but  the  agency  through  which  the  notice 
was  to  be  given. 

It  must  be  conceded,  therefore,  that  no  notice  was  given. 
It  is  argued  by  appellants  that,  since  the  auditor  and  the 
chairman  of  the  board  of  commissioners  of  Fountain  county 
were  present  at  the  hearing  before  the  state  board,  this  ob- 
viated the  necessity  of  notice,  and  amounted  to  a  waiver  of 
formal  notice.  While  this  might  be  true  so  far  as  it  af- 
fected the  auditor  and  the  board  of  commissioners,  it  can- 
not be  true  as  to  the  taxpayers.  Under  the  statute,  upon  re- 
ceipt of  the  notice  prescribed,  the  taxpayers  were  given  the 
right  to  appear  either  in  person  or  by  representative,  and 
the  auditor  and  chairman  of  the  board  of  commissioners 
have  no  general  authority  to  waive  this  right  for  them,  and 
it  is  not  claimed  that  the  taxpayers  of  the  county  had  given 
said  officers  any  specific  authority.  If  the  legislature  had 
intended  that  the  appearance  of  the  auditor  and  the  chairman 
of  the  board  of  commissioners  would  be  a  sufficient  repre- 
sentation of  the  taxpayers,  it  is  fair  to  presume  it  would  so 
have  expressed  itself  in  the  statute.    We  have  no  right  to 
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say  what  the  board  of  commissioners  would  have  done  if  it 
had  been  called  together,  nor  what  steps  the  taxpayers  might 
have  taken,  nor  what  evidence  they  might  have  introduced, 
nor  what  arguments  they  might  have  presented,  if  they  had 
been  properly  served  with  notice;  nor  whether  none,  some 
or  all  of  the  taxpayers  would  have  appeared,  nor  whether 
their  efforts  might  have  resulted  in  a  different  conclusion 
of  the  state  board. 

Section  10298,  supra,  expressly  prohibits  the  State  Board 
of  Tax  Commissioners  from  making  any  increase  of  any  as- 
sessment where  notice  has  not  been  given  as  provided.  The 
giving  of  the  notice  thus  is  expressly  made  a  condition  prece- 
dent to  the  exercise  of  the  power  of  the  state  board,  ahd  the 
absence  of  such  notice  necessarily  defeats  the  power,  and 
this,  too,  without  reference  to  the  cause  thereof.  It  is  need- 
less for  us  to  argue  as  to  the  reasonableness  of  the  provision 
of  the  statute  or  its  purpose.  It  is  sufficient  that  it  is  the 
will  of  the  legislature  legally  indicated  and  pro- 
nounced, and  as  such  it  is  a  complete  divestment  of  power 
on  the  part  of  the  board  to  act  otherwise  than  thus  directed. 
This  being  true,  the  act  of  the  board,  in  ordering  the  in- 
crease without  the  giving  of  notice  as  required,  was  void. 

In  view  of  the  well-considered  case  of  Bell  v.  Meeker^ 
supra,  it  is  unnecessary  for  us  to  enter  into  an  extended 
argument  as  to  the  second  objection  made  to  the  in- 
4.    creased  assessment  here  involved.     The  evident  pur- 
pose of  the  legislature,  as  expressed  by  the  various 
provisions  of  our  taxing  acts,  was  to  ^permit  local  boards  of 
review  to  equalize  the  assessments  of  all  property  of  the 
various  localities  and  subdivisions  within  their  jurisdictions, 
and  that  said  state  board  of  equalization  should  begin  where 
the  county  board  left*  off,  and  adjust  inequalities  between 
the  counties  as  to  the  various  classes  of  property.     These 
classes  are  designated  by  the  statute  as  follows:    ** Railroad 
property,  lands,  town  and  city  lots  and  personal  property." 
If  the  legislature  had  intended  that  the  class  designated  as 
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lands  should  be  separated  into  lands  lying  outside  of  the 
limits  of  cities  and  towns  and  lands  lying  inside  such  limits, 
it  had  the  power  and  was  its  duty  so  to  provide.  It  has  not 
done  so,  and  we  have  no  authority  to  read  into  the  statute 
something  that  the  legislature  clearly  did  not  put  there,  no 
matter  how  cogent  the  reasons  may  appear  to  us  or  to  the 
State  Board  of  Tax  Commissioners  for  so  doing.  Under  the 
statute,  the  State  Board  of  Tax  Commissioners,  in  equalizing 
the  valuation  of  property  as  assessed  in  the  different  coun- 
ties, has  no  power  to  consider  the  property  except  by  classes 
and  as  designated  in  the  statute,  prescribing  their  power 
and  authority.    Bell  v.  Meeker,  supra. 

It  is  argued  also,  very  ably  and  earnestly,  that  the  action 

of  the  state  board  in  thus  dividing  the  class  of  real  property 

is  warranted  by  virtue  of  a  practical  construction  ex- 

5.  tending  over  a  period  of  a  number  of  years.  It  will 
be  noticed  that  the  averment  of  the  answer  in  this 
regard  is  that  the  construction  has  been:  **That  it  consider 
the  total  assessment  of  lots  [not  lands]  in  each  of  the  cities 
and  incorporated  towns  of  the  several  counties  separately, 
and  increase  or  decrease  the  total  assessed  valuation  there- 
of in  each  of  such  municipalities,  in  such  manner  as  it  de- 
termined would  be  equal  and  uniform  among  the  several 
subdivisions  of  the  counties  of  the  State,  and  that  in  one  or 
two  instances  it  has  so  increased  and  decreased  the  total  of 
said  assessed  valuation  of  lands  in  different  subdivisions  of 
counties  of  the  State,  and  that  it  is  and  has  become  a  rule  of 
practical  and  departmental  construction  in  this  State,  for 
the  State  Board  of  Tax  Commissioners,  when  acting  as  a 
board  of  equalization,  so  to  divide  the  statutory  classes  of 
property,  and  so  to  construe  its  powers  and  duties,  and  so  to 
construe  the  laws  of  said  State  with  reference  thereto." 

As  is  pointed  out  by  appellees,  this  is  not  an  averment 
that  dividing  the  class  of  lands,  as  was  done  in  this  case, 
was  in  conformity  with  a  long  continued  rule  of  practical 
departmental   construction  of  said  state  board,   since   the 
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averment  is  confined  to  lots,  with  the  exception  of  one  or 
two  instances,  when  it  was  applied  to  lands.  The  averment 
of  the  answer  does  not  bear  out  the  argument  of  counsel  for 
appellants,  but  if  it  did,  it  is  our  opinion  the  statute  is  too 
plain  to  be  varied  by  departmental  construction,  the  rule  of 
law  being,  that  practical  or  departmental  construction  of  a 
statute,  though  of  long  standing,  will  not  be  allowed  to  de- 
feat the  plain  provisions  thereof.  Sutherland,  Stat.  Constr. 
§308;  Westbrook  v.  Miller  (1885),  56  Mich.  148. 

Such  construction  can  only  be  authoritative  when  applied 

to  a  doubtful  or  ambiguous  law,  and  as  affording  proof  of 

a  contemporary  exposition.    Sutherland,  Stat.  Constr. 

6.  §308.    And  such  construction,  to  have  weight,  should 
prevail  for  a  long  period,  and,  through  observance, 

be  uniform  and  notorious.     Sutherland,  Stat.  Constr.  §312. 

It  is  also  urged  that  the  complaint  is  insufficient  for  the 

reason  that  it  does  not  aver  that  the  lands  with  the  increase 

added  would  be  assessed  for  more  than  their  fair  cash 

7.  value.     The  complaint  shows  that  the  assessment  of 
the  lands  as  they  stand,  without  the  increase,  was 

made  in  due  form  of  law  by  officers  sworn  to  do  their  duty, 
and  verified  by  the  oaths  of  the  assessors  and  members  of 
the  boards  of  review ;  and  that  they  were  assessed  at  their  fair 
cash  value.  This  valuation  must  stand  as  the  true  valua- 
tion  of  the  fair  cash  value  until  it  is  changed  in  some  man- 
ner expressly  authorized  by  law.  Board,  etc.,  v.  Scnn 
(1889),  117  Ind.  410. 

It  is  shown  by  the  averments  of  the  complaint,  as  we  have 
seen,  that  the  attempted  change  was  not  authorized  by  law. 
It  must  therefore  be  presumed  that  the  assessment,  as  legally 
made,  represents  the  fair  cash  value  of  the  property.  Fur- 
thermore, the  increase  was  not  an  original  assessment,  nor 
was  it  made  for  the  purpose,  primarily,  of  bringing  the  as- 
sessment up  to  the  fair  cash  value  of  the  property.  It  was 
for  the  purpose  of  equalizing  the  valuation  of  the  lands  of 
Fountain  county  with  the  valuation  of  lands  of  like  kind 
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and  character  of  other  counties  of  the  State.  As  a  matter 
of  fact,  the  lands  in  other  counties  may  not  be  valued  at 
their  true  cash  value,  and  the  duty  of  the  board  of  equaliza- 
tion is  not  so  much,  primarily,  to  see  that  all  lands  are  as- 
sessed at  their  true  cash  value — that  is  primarily  the  duty 
of  the  local  officers — ^but  to  see  that  all  lands  of  like  char- 
acter throughout  the  State  are  equally  assessed. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint or  in  sustaining  the  demurrer  to  the  answer.  Judg- 
ment affirmed. 

Rabb,  J.,  did  not  participate. 


Brotherhood  op  Painters,  Decorators  and 
Paperhangers  of  America  v.  Barton  et  al. 

[No.  6,904.    Filed  June  10,  1910.] 

1.  Beneficial  Associations. — Waiver  of  Constitutional  Provision, 
— Reply. — Conclusions, — ^A  reply,  in  an  action  against  a  benefl- 
cfnl  association,  tliat  defendant  waived  the  suspension  of  the  de- 
ceased member,  alleged  in  defendant's  answer,  by  accepting,  un- 
conditionally, payment  of  the  dues  for  the  delinquent  months,  as 
being  in  full  compliance  with  the  contract,  the  same  as  if  the 
amounts  had  been  paid  at  the  stipulated  times,  and  that  defend- 
ant thereby  waived  a  suspension  for  failure  to  pay,  shows  a 
waiver,  and  does  not  state  a"  conclusion,    p.  164. 

2.  Beneficial  Associations. — Failure  to  Pay  Assessments. — For- 
feitures,— Instructions. — An  instruction  that  defendant  beneficial 
association  to  sustain  its  defense  that  the  deceased  member  suf- 
fered death  from  his  own  improper  conduct — excessive  use  of 
alcohol — must  show  that  such  conduct  was  the  proximate  cause 
of  his  death,  Is  correct,  the  fact  of  its  contributing  to  his  death 
being  insufficient  to  defeat  the  beneficiary,  since  forfeitures  an* 
strictly  construed  against  the  insurer,    p.  165. 

3.  Beneficial  Associations. — Failure  to  Pay  Assessments. — Sus- 
pension.— Waiver. — Instructions. — An  instruction  that  if  defend- 
ant beneficial  association's  local  officer  collected  the  assured's 
three  delipquent  assessments  unconditionally  and  as  being  in  full 
compliance  with  the  contract,  and  as  having  been  paid  when  due, 
and  did  not  report  such  arrearages  until  the  receipt  of  the  proofs 
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of  death,  and  that  upon  receipt  of  such  information  the  associa- 
tion did  not  repudiate  such  offlcer*s  acts,  but  retained  the  money 
and  thereby  ratitied  such  acts  and  estopped  themselves  from  set- 
ting up  such  defense — then  if  you  find  for  the  plaintiff  you  will 
assess  the  damages  according  to  the  contract,  Is  not  erroneous, 
where  there  was  evidence  tending  to  establish  such  facts,    p.  166. 

4.  Beneficial  Associaiions. — Failure  to  Pay  Assesamenta, — 
Forfeiture. — In^tructians. — In  an  action  against  a  beneficial  as- 
sociation, the  by-laws  providing  that  '*any  member  indebted  for 
three  months'  dues  *  *  *  shall  stand  suspended,"  and  that 
a  "suspended  member  shall  not  again  be  placed  in  benefits  until 
six  months  from  the  date  of  settling  in  full  all  arrearages,"  an 
instruction  that  if  the  assured  had  failed  to  pay  his  dues  for 
three  months  he  was  not  a  beneficial  member  until  six  months 
thereafter,  and  would  be  entitled  only  to  a  certain  small  stipu- 
lated amount,  was  correctly  refused,  where  there  was  evidence 
of  a  waiver  of  such  suspension,    p.  166. 

5.  Beneficial  Associations. —  Evidence. —  Public  Documents. — 
Boards  of  Health. — Causes  of  Death. — In  an  action  upon  a  benefit 
certificate  providing  for  a  forfeiture  If  the  assured  should  come  to 
bis  death  by  his  own  improper  conduct,  a  record  of  the  board  of 
health,  required  by  the  state  law,  or  by  a  municipal  ordinance, 
that  he  died  from  acute  alcoholism  is  inadmissible  on  behalf  of 
the  defendant,  as  tending  to  show  the  cause  of  death.  Roby  and 
Hadley,  J  J.,  dissent,    p.  167. 

Prom  Superior  Court  of  Vanderburgh  County;  Alexander 
Gilchrist,  Judge. 

Action  by  Adelaide  Barton  and  others  against  the  Brother- 
hood of  Painters,  Decorators  and  Paperhangers  of  America. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

George  A.  Cunningham,  for  appellant. 

George  K.  Denton  and  E.  H.  Ireland,  for  appellees. 

CoMSTOCK,  C.  J. — Appellees,  as  heirs  at  law  of  Herbert 
Sturtevant,  sued  appellant  to  recover  the  sum  of  $200,  to 
which,  it  is  alleged,  they  were  entitled,  by  reason  of  the  mem- 
bership of  said  Sturtevant  in  appellant  association. 

The  complaint  alleges  that  appellant  is  a  corporation  en- 
gaged in  the  business,  among  other  things,  of  insuring  the 
lives  of  its  members,  and  had  been  so  engaged  for  a  period 
Vol.  46—11 
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of  ten  years ;  that  there  was  ,in  force,  during  said  period, 
certain  by-laws  duly  enacted  by  appellant,  as  follows : 

**  Section  93.  A  full  beneficial  member,  not  over  fifty, 
years  of  age  and  in  sound  health  when  admitted  to  mem- 
bership, shall  be  entitled  to  benefits  as  follows:  Wife's 
funeral  benefit  of  $25  on  one  year's  membership,  and 
$50  on  two  or  more  years*  membership ;  member's  death 
or  permanent  total  disability  benefit  of  $50  on  one  year's 
membership ;  $100  on  two  years '  membership ;  $150  on 
three  years'  membership  and  $200  on  four  or  more  years' 
membership,  provided  the  member  has  not  been  indebted 
for  an  amount  equal  to  three  months'  dues,  but  has  been 
in  continuous  good  standing  during  the  period  for  which 
benefits  are  claimed  immediately  preceding  his  death  or 
disability  or  his  wife 's  death.  *  *  *  On  the  death  of 
a  member  legally  in  benefit,  his  wife,  if  not  separated  or 
divorced,  or  legal  heirs  shall  be  entitled  to  the  member's 
funeral  benefit  as  prescribed  in  this  constitution." 

In  1903  said  Sturtevant,  being  forty  years  of  age,  became  a 
member  of  appellant  association,  paid  the  required  admis- 
sion fees,  and  thereafter  paid  regularly  all  fees,  dues  and 
assessments  and  performed  all  the  conditions  required  of  him 
by  the  terms  of  his  contract  with  appellant  until  February 
19,  1907,  when  he  died.  In  March,  1907,  proofs  of  death 
were  made  out  and  delivered  to  appellant,  which  denied  lia- 
bility, solely  on  the  ground  that  Sturtevant  came  to  his  death 
from  a  cause,  which,  under  the  by-laws,  did  not  admit  of 
benefits. 

Appellant  answered  in  two  paragraphs.  The  first  alleges 
that  during  Sturtevant 's  membership  appellant's  constitu- 
tion contained  the  following  provision : 

**  Section  103.  Any  member  or  wife  of  member  whose 
disability  or  death  is  caused  by  his  or  her  improper  con- 
duct or  through  disease  incurred  previous  to  his  joining 
the  brotherhood,  or  through  his  exposing  himself  to  risks 
to  which 'members  are  not  usually  liable  (his  country's 
service  in  time  of  war,  excepted),  shall  not  be  entitled 
to  any  benefits  from  the  brotherhood,  nor  shall  their 
legal  heirs  or  beneficiaries  be  entitled  to  any  benefits." 
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That  appellees  are  not  entitled  to  recover,  for  the  reason  that 
Sturtevant's  death  was  caused  by  his  own  improper  conduct 
in  the  use  of  intoxicating  liquors,  and  that  his  death  was 
caused  by  acute  alcoholism,  resulting  from  such  improper  use. 
The  second  paragraph  attempts  to  answer  so  much  of  the 
complaint  as  seeks  to  recover  more  than  $50.  It  alleges  that 
appellant  is  not  an  insurance  company,  but  is  a  beneficial 
order  depending  solely  upon  the  fees  and  dues  paid  by  mem- 
bers for  its  maintenance;  that  the  monthly  dues  payable  by 
Sturtevant  were  seventy-five  cents,  payable  on  or  before  the 
last  day  of  each  month;  that  during  his  membership  in  ap- 
pellant association  section  forty-six  of  its  constitution  was  as 
follows : 

**Any  member  indebted  for  three  months'  dues,  or  an 
amount  equal  to  three  months'  dues,  shall  stand  sus- 
pended, a  vote  of  the  L.  U.  not  being  required  to  sus- 
pend him.  His  membership  book  shall  be  deemed  suf- 
ficient notice  of  arrears,  and  no  further  notice  will  be 
required  from^the  financial  secretary.  A  suspended 
member  shall  not  be  again  placed  in  benefits  until  six 
months  from  the  date  of  settling  in  full  all  arrearages. 
Members  suspended  during  the  first  year  of  member- 
ship shall  not  be  entitled  to  benefits  until  they  have  been 
eighteen  months  in  membership.  No  member  shall  be 
credited  with  dues  until  all  fines,  assessments  and  other 
indebtedness  against  him  are  paid  in  full.  Dues  received 
between  meeting  nights  shall  be  credited  on  the  day  they 
are  received.*' 

Said  paragraph  also  sets  out  section  ninety-three  of  ap- 
pellant's constitution  as  set  out  in  the  complaint,  and  alleges 
that  Sturtevant  failed  to  pay  his  dues  for  the  months  of 
January,  February  and  March,  1905,  when  they  became  due, 
and  did  not  pay  the  dues  for  any  one  of  said  months  until 
April  5,  1905,  by  reason  whereof  he  was  on  April  1,  1905, 
indebted  to  appellant  for  three  months''  dues,  and,  by  the 
provisions  of  said  section  forty-six,  became  suspended,  and 
thereupon  ceased  to  be  a  member  of  defendant  and  did  not 
thereafter  become  a  full  beneficial  member  until  the  expira- 
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tion  of  six  months  from  the  date  of  the  payment  of  such 
arrearages,  or  October  5, 1905, 

Appellees  replied  in  two  paragraphs.  The  first  a  general 
denial.  The  second  alleges  that  appellant  waived  the  sus- 
pension of  Sturtevant  for  failure  to  pay  his  dues,  as  alleged 
in  the  second  paragraph  of  answer,  and  for  his  failure  to  pay 
said  dues  prior  to  the  time  they  were  paid;  that  appel- 
lant accepted  the  dues  for  said  months  of  January,  February 
and  March  on  April  5,  unconditionally,  and  as  being  in  full 
compliance  with  the  terms  of  the  contract,  to  the  same  ex- 
tent as  if  they  had  been  paid  prior  to  the  first  day  of  April 
and  treated  the  dues  when  so  paid  as  having  been  paid  be- 
fore said  dues,  or  any  of  them,  were  three  months  due,  and 
thereby  waived  the  suspension  of  Sturtevant  as  provided  in 
the  constitution. 

A  demurrer  was  overruled  to  the  second  paragraph  of 
reply  for  want  of  sufiicient  facts,  and  the  cause  was  sub- 
mitted to  trial  by  a  jury,  resulting  in  a  verdict  in  favor  of 
appellees  for  $200.  Over  appellant's  motion  for  a  new  trial, 
judgment  was  rendered  thereon. 

The  errors  relied  on  for  a  reversal  are,  the  insufficiency  of 
the  second  paragraph  of  reply,  error  of  the  court  in  instruct- 
ing the  jury,  and  the  rejection  of  certain  evidence  offered  by 
appellant. 

Against  the  sufficiency  of  said  paragraph  of  reply,  it  is 

argued  that  it  does  not  state  any  facts  amounting  to  a  waiver, 

and  that  under  the  construction  of  section  ninety-three 

1.  of  appellant's  constitution,  and  the  complaint,  the 
question  of  waiver  did  not  arise  in  the  case. 

Said  paragraph  alleges  that  appellant  company  waived 
the  suspension  of  said  member  by  accepting,  unconditionally, 
pa\Tiient  of  the  dues  for  January,  February  and  March,  prior 
to  April  5,  1905,  the  date  at  which  said  dues  were  paid,  as 
being  in  full  compliance  with  the  terms  of  the  contract  to 
the  same  extent  as  if  they  had  been  paid  prior  to  April  1, 
and  treated  them  when  so  paid  as  having  been  paid  before 
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said  dues  or  any  of  them  were  three  months  due,  and  thereby 
waived  the  suspension  of  the  member  for  failure  to  pay  said 
dues  prior  to  the  time  they  were  paid  and  any  loss  of  rights 
on  his  part  or  on  the  part  of  his  beneficiaries  by  reason  of 
said  failure  to  pay.  It  has  been  held  by  this  court  that  a 
statement  that  a  party  waives  a  certain  right  is  the  state- 
ment of  a  fact.  Oerman-American  Ins,  Co.  v.  Sanders 
(1897),  17  Ind.  App.  134,  138.  The  question  of  waiver  is 
one  of  intention,  but  we  are  of  the  opinion  that  the  facts 
stated  are  sufficient  to  create  a  waiver.  Upon  the  subject 
of  waiver  of  forfeiture,  we  cite  the  following  cases:  Su- 
preme Court  of  Honor  v.  Sullivan  (1901),  26  Ind.  App. 
60;  Supreme  Tribe,  etc.,  v.  Hall  (1900),  24  Ind.  App. 
316,  79  Am.  St.  262;  Supreme  Tent,  etc.,  v.  Volkert 
(1900),  25  Ind.  App.  627;  Brotherhood  of  Painters,  etc.,  v. 
Moore  (1905),  36  Ind.  App.  580;  Oerman-American  Ins.  Co. 
V.  Yeagley  (1904),  163  Ind.  651. 

It  is  claimed  that  the  court  erred  in  giving  instructions 
three  and  five,  requested  by  appellees.  In  said  third  in- 
struction the  jury  was  told  that  appellant  to  sustain 

2.  its  defense — that  the  member  came  to  his  death  by  his 
own  improper  conduct — must  show  that  such  improper 
conduct,  to  wit,  the  excessive  use  of  alcohol,  was  the  proxi- 
mate cause  of  his  death.  Appellant  contends  that  it  is  suf- 
ficient to  show  that  such  improper  conduct  contributed  to  his 
death. 

Provisions  of  forfeiture  are,  as  a  rule,  strictly  construed 
as  against  the  insurer.  In  25  Cyc.  876,  the  editor  says: 
**  Where  the  company  seeks  relief  from  liability  on  account 
of  a  death  expressly  or  impliedly  excepted  from  the  terms 
of  the  policy,  it  must  appear  in  order  to  sustain  the  defense 
that  the  death  was  the  proximate  result  of  a  prohibited 


cause.*' 


Instruction  five  is  as  follows :    ' '  You  are  further  instructed 
that  if  the  local  union  officer  who  collected  the  assessments 
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for  January,  February  and  March,  1905,  collected  the 

3.  same  unconditionally,  and  as  being  in  full  compliance 
with  the  terms  of  the  contract,  and  as  having  been 

paid  when  due,  and  did  not  treat  said  payment  as  having 
been  made  when  three  months  in  arrears,  but  treated  the 
same  as  having  been  paid  prior  to  April  1,  1905,  and  did  not 
report  said  member  as  suspended,  and  that  the  head  officers 
did  not  know  of  these  facts,  and  of  the  acts  and  conduct  of 
said  decedent,  until  the  receipt  of  proofs  of  death,  yet  upon 
receipt  of  this  information  they  did  not  repudiate  the  acts 
of  said  local  union  officer,  and  did  not  oflPer  to  return  the 
money  so  collected,  or  any  money  thereafter  collected,  and 
thereby  ratified  the  acts  of  said  officer  of  said  local  union 
and  estopped  themselves  from  setting  up  said  defenses — then 
if  you  find  for  the  plaintiflP  you  will  assess, ' '  etc.  Under  the 
evidence  there  was  no  error  in  this  action  of  the  court. 
United  States,  etc.,  Soc.  v.  Watson  (1908),  41  Ind.  App.  452. 
Appellant  insists  that  its  instructions  three  and  four  should 
have  been  given.  Said  third  instruction  would  have  told  the 
jury  that  under  defendant's  constitution  any  member 

4.  indebted  for  three  months'  dues,  or  an  amount  equal 
to  three  months'  dues,  should  be  suspended  and  not 

again  placed  in  benefits  until  six  months  from  the  date  of 
settling  all  arrearages,  and  if  the  jury  found  from  the  evi- 
dence that  on  April  1,  1905,  decedent  was  indebted  for  three 
months'  dues,  or  an  amount  equal  thereto,  he  became 
suspended,  and  was  not  a  beneficial  member  until  the  expira- 
tion of  six  months  from  payment  of  said  arrearages ;  that  if 
it  found  that  this  payment  was  not  made  till  April  5,  1905, 
decedent  would  not  again  become  a  beneficial  member  until 
six  months  from  that  date,  and,  under  the  constitution,  would 
be  entitled  to  only  $50  benefits  provided  for  a  membership  of 
one  year  in  good  standing. 

Said  fourth  instruction  would  have  told  the  jury-  that  if 
the  evidence  showed  that  on  April  1,  1905,  decedent  was  in 
arrears  for  three  months'  dues,  w^hich  were  not  paid  until 
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April  5,  1905,  then,  under  the  constitution  of  defendant, 
plaintiffs  were  not  entitled  to  recover  more  than  $50.  These 
instructions  were  properly  refused. 

Complaint  is  made  of  the  refusal  to  permit  appellant  to 

introduce  in  evidence  the  record  of  the  board  of  health 

5.    of  the  city  of  Evansville,  on  the  question  of  the  cause 

of  death  of  decedent. 
In  the  case  of  Craiger  v.  Modem  Woodmen,  etc.  (1907), 
40  Ind.  App.  279,  this  court  held  that  a  coroner's  verdict, 
although  attached  to  proofs  of  death  made  by  the  beneficiary 
in  conformity  to  blanks  furnished  by  the  company,  was  not 
admissible  in  evidence,  and  in  the  case  of  Union  Cent.  Life 
Ins.  Co.  V.  Hollowell  (1896),  14  Ind.  App.  611,  that  there 
was  no  error  in  refusing  to  allow  appellee  to  read  in  evidence 
a  certified  copy  of  the  inquest  of  the  coroner,  upon  the  ground 
that  the  taking  of  the  testimony  was  ex  parte,  and  was  not 
admissible  as  affirmative  evidence  in  support  of  appellant's 
defense.  The  question  here  presented  is  within  the  principle 
of  these  eases. 

It  is  claimed,  in  behalf  of  appellant,  that  the  evidence  was 
admissible  under  the  acts  of  1907  and  1909  (Acts  1907  p.  246, 
§1,  §7607  Bums  1908,  and  Acts  1909  p.  342). 

Said  acts,  among  other  things,  make  it  the  duty  of  all  phy- 
sicians to  report  to  the  health  officers  named  therein,  upon 
blank  forms  supplied  by  the  state  board  of  health,  all  deaths 
and  births  which  occur  under  their  supervision.    They  pro- 
vide that  all  records  of  deaths  shall  be  kept  by  the  proper 
health  officers  in  record  books,  the  form  of  which  shall  be 
supplied  by  the  state  board  of  health;  that  any  physician 
refusing  or  neglecting  to  make  death  reports,  as  provided 
in  said  acts,  shall,  upon  conviction,  be  fined ;  that  where  a 
death  occurs  under  the  supervision  of  any  superintendent 
or  head  of  any  institution,  it  shall  immediately  be  reported 
by  him,  upon  an  official  certificate,  to  the  proper  health  offi- 
cers.   They  also  provide  for  the  recording  of  marriages, 
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births  and  contagious  diseases,  and  that  the  state  board  of 
health  shall  collect  and  tabulate  the  vital  statistics. 

The  title  of  the  act  of  1907,  supra,  to  wit,  **an  act  to  col- 
lect accurate  records  of  deaths,  births,  contagious  diseases 
and  marriages,  prescribing  the  duties  of  the  state  board  of 
health  and  of  all  health  officers,  in  relation  thereto,  providing 
penalties  for  the  violation  of  the  provisions  of  this  act,  and 
repealing  all  acts  in  conflict,"  discloses  its  purpose.  It  was 
enacted  in  the  exercise  of  the  police  power  of  the  State  to 
prevent  the  spread  of  contagious  diseases,  and  generally  to 
promote  the  public  health.  Within  its  legitimate  objects  and 
purposes,  the  record  proved  is  proper-  evidence.  Blue  v. 
Beach  (1900),  155  Ind.  121,  50  L.  R.  A.  64,  80  Am.  St.  195. 
It  does  not  purport  to  interfere  with  private  rights  of  citi- 
zens,  not  to  create  a  new  rule  of  evidence. 

In  the  case  of  Beglin  v.  Metropolitan  Life  Ins.  Co.  (1903), 
173  N.  T.  374,  66  N.  E.  102  (reversing^Bc^rZin  v.  Metropoli- 
tan Life  Ins.  Co.  [1901],  57  App.  Div.  629,  68  N.  T.  Supp. 
1133),  the  action  was  brought  to  recover  on  a  policy  of  in- 
surance on  the  life  of  Catherine  T.  Beglin.  It  was  there 
said:  **The  written  application  contained,  among  other 
questions,  the  following:  *Has  either  parent  or  any  brother 
or  sister  died  of  consumption  or  any  pulmonary  or  consti- 
tutional disease?'  To  this  question  the  applicant  answered 
in  the  negative.  •  •  *  Upon  the  trial  the  defendant 
offered  in  evidence  a  certified  copy  of  the  records  of  the 
board  of  health  of  the  city  of  Albany  for  the  month  of  Jan- 
uary, 1889,  and  this  was  followed  by  an  offer  of  the  original 
record.  The  receipt  of  these  records  was  objected  to  upon 
the  ground  that  they  were  hearsay.  •  *  •  The  records 
were  to  the  effect  that  the  mother  of  [the  insured]  died  in 
the  city  of  Albany  on  the  2d  day  of  January,  1889,  and  that 
the  chief  cause  of  death  was  phthisis  pulmonalis.*'  It  was 
further  said:  **We  shall  not  stop  to  consider  that  question 
[whether  the  local  or  general  law  was  in  force],  but  shall 
assume  that  the  general  statute  was  in  force,  and  that  it 
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required  a  registration  of  births,  marriages  and  deaths,  in- 
cluding the  cause  of  death;  and  that  this  record  was  made 
prima  facie  evidence  of  the  facts  therein  set  forth.  This 
statute  was  a  police  regulation,  required  for  public  purposes 
and  became  prima  facie  evidence  so  far  as  concerns  ques- 
tions arising  under  its  provisions  which  involve  public  rights. 
But  we  think  it  was  not  the  intention  of  the  legislature  to 
change  the  common-law  rule  of  evidence  in  controversies  of 
private  parties  growing  out  of  contract,  and  that  the  pro- 
visions of  the  statute  8|}iould  not  be  construed  as  applicable 
to  such  cases.  This,  in  effect,  was  what  we  held  in  the  case 
of  Davis  V.  Supreme  Lodge,  etc.  [1900],  165  N.  Y.  159,  58 
N.  E.  891,  also  in  Buffalo  Loan,  etc.,  Co.  v.  Knights  Templar, 
etc.  [1891] ,  126  N.  Y.  450,  27  N.  E.  942,  22  Am.  St.  839.  The 
question  here  presented  was  elaborately  discussed  in  the  case 
of  Davis  V.  Supreme  Lodge,  etc.,  supra,  and  we  regard  it. as 
controlling  upon  the  question  now  presented. ' ' 

In  the  case  last  cited,  counsel  for  defendant  produced  the 
records  of  the  board  of  health  of  Brooklyn,  which  were 
identified  by  the  clerk  of  the  department,  ^nd  offered  to 
prove,  by  the  original  certificate  filed  by  the  attending  phy- 
sician, the  cause  of  death  of  certain  relatives  of  the  insured. 
The  court  inquired  if  the  evidence  was  offered  to  prove  the 
cause  of  death,  and  defendant's  counsel  replied  that  it  was. 
The  court  thereupon  excluded  the  record.  The  court  said: 
'*It  should  be  noted  also,  that  it  was  not  offered  to  prove  the 
fact  of  death,  since  there  was  no  issue  on  that  question,  but 
solely  to  prove  the  cause  of  death,  and  that  too  not  in  any 
local  matter  over  which  the  health  department  had  jurisdic- 
tion, but  in  a  controversy  concerning  the  enforcement  of  a 
contract  obligation  between  private  parties  in  a  court  of  gen- 
eral jurisdiction.  This  local  statute,  when  reasonably  and 
properly  construed  and  understood,  and  limited  to  the  pur- 
pose for  which  it  was  enacted,  does  not  in  my  opinion,  abolish 
any  part  of  the  code  or  affect  any  general  rule  of  evidence 
applicable  throughout  the  state  at  the  time  of  its  enactment." 
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It  is  also  said  in  the  same  case:  ^^Like  all  the  rest  of  the 
charter  it  is  local  in  its  operation  and  limited  to  the  bound- 
aries of  the  city.  It  is  a  law  for  the  city  and  the  health  de- 
partment, and  not  for  the  state.  The  collection  and  tabula- 
tion of  vital  statistics  is  one  of  the  functions  which  the  state 
has  delegated  to  the  health  department  in  the  locality,  but 
there  was  no  intention  to  abolish  a  general  rule  of  law  relat- 
ing to  evidence  generally,  and  to  substitute  a  new  one  in  its 
place,  as  the  learned  counsel  for  the  defendant  contends.  It 
may  well  be  that  the  records  are  competent  to  prove  the  fact 
of  death,  or  prove  marriages  or  births.  It  is  quite  possible 
that  in  some  cases  they  might  be  competent  on  questions  re- 
lating to  pedigree.  These  facts  could  always,  at  common  law, 
be  established  by  a  species  of  hearsay  evidence,  but  the  cause 
of  death  in  a  litigation  between  private  parties,  concerning 
the  obligations  of  a  contract  of  life  insurance,  must  be  estab- 
lished, when  material,  by  common-law  proof,  and  that  is  pre- 
cisely what  this  court  has  held." 

In  the  case  of  Sovereign  Camp,  etc.,  v.  Grandon  (1902),  64 
Neb.  39,  89  N.  W.  448,  an  ordinance  of  the  city  of  Omaha 
made  it  the  duty  of  every  undertaker  or  other  person,  before 
removing  any  corpse  for  burial,  to  obtain  from  the  secretary 
of  the  board  of  health  a  permit  to  do  so,  and  provided  that 
before  obtaining  such  permit,  he  should  deposit  with  said 
secretary  a  certificate  setting  forth,  among  other  matters,  the 
cause  and  date  of  death,  and  the  duration  of  last  illness  of 
decedent,  which  certificate  should  be  signed  by  the  physician 
or  surgeon  in  attendance  at  the  time  of  death.  In  case  no 
physician  or  surgeon  had  attended  decedent,  then  the  cer- 
tificate should  be  made  by  some  relative  or  attendant.  The 
court  said :  * '  It  is  a  mere  police  regulation,  and  is  not  in- 
tended for  the  purpose  of  supplying  the  public  at  large  with 
information  upon  which  reliance  may  be  placed  in  the  busi- 
ness affairs  of  the  community.  We  do  not  think  the  record  is 
of  such  character  as  to  entitle  it  to  be  received  in  evidence, 
as  affecting  the  interest  of  a  party  to  a  litigation.    •    •    • 
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If  signed  by  a  physician,  it  contains  matter  relating  to  his 
patient  which  the  physician  is  not  allowed  to  disclose  as  a 
witness  upon  the  trial  against  the  objection  of  his  patient  or 
those  representing  him.  That  a  record  of  this  character,  re- 
citing privileged  communications,  may  be  used  in  evidence 
against  a  party  where  the  testimony  of  the  physician  making 
it  could  not  be  received,  is  a  proposition  so  inconsistent  with 
reason  and  natural  rules  of  justice  that  we  cannot  give  our 
consent  thereto." 

In  the  case  of  Buffalo  Loan,  etc.,  Co,  v.  Knights  Templar, 
etc.  (1890),  56  Hun  303,  9  N.  Y.  Supp.  346,  347,  the  court 
said:  ** There  is  no  rule  making  the  records  or  books  of  the 
board  of  health  evidence  as  to  the  cause  of  death  on  the  trial 
of  an  action  at  law  where  that  question  is  material.  Nothing 
but  common-law  evidence  would  defeat  a  recovery  in  the  ab- 
sence of  a  statute  or  constitutional  provision  making  other 
evidence  competent.  There  is  no  law  making  the  records  of 
the  board  of  health  of  the  city  of  Buffalo  evidence  upon  a 
trial  between  parties  who  do  not  make  the  records  or  books, 
and  have  no  duty  devolving  on  them  on  that  subject." 

Whether  evidence  of  the  character  in  question  is  required 
to  be  kept  by  virtue  of  a  municipal  ordinance  authorized  by 
statute,  or  by  statute,  can  make  no  difference  in  principle. 
In  each  instance,  it  is  an  attempt  to  prove,  by  ex  parte  testi- 
mony, a  material  fact  in  a  case  between  private  parties  who 
are  strangers  to  the  record.  In  the  absence  of  a  positive 
declaration  on  the  part  of  the  legislature  it  will  not  be  pre- 
sumed that  the  rights  of  private  citizens  are  to  be  foreclosed 
by  the  opinion  of  a  public  health  officer,  contrary  to  the  gen- 
eral rule  of  evidence,  however  learned  or  conscientious  that 
officer  may  be. 

In  the  case  of  Rohloff  v.  Aid  Assn.,  etc.  (1906),  130  Wis. 
61, 109  N.  W.  989,  the  exclusion  from  the  consideration  of  the 
jury  of  a  certified  copy  of  the  certificate  of  the  death  of  de- 
cedent, made  by  the  witness  Doctor  Ellsworth  and  the  health 
officer,  and  filed  in  the  register's  office,  as  required  by  §§1024, 
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1024a  Wis.  Stat.  1898,  was  upheld,  and  such  evidence  was 
held  incompetent. 

The  decisions  upon  this  question  are  not  in  harmony,  but 
those  heretofore  cited  and  quoted  from  sustain  the  ruling  of 
the  trial  court,  and,  we  believe,  are  supported  by  the  best 
reasoning.  Those  to  the  contrary,  for  the  most  part  are 
based  upon  the  theory  that  all  public  records  are,  as  a  rule, 
admissible  in  evidence,  and  do  not  discuss  the  manifest  con- 
flict between  such  evidence  and  the  statutory  and  common- 
law  rule,  which  makes  privileged  the  knowledge  of  a  physi- 
cian acquired  in  his  professional  capacity. 

In  the  following  cases  it  has  been  held  that  evidence  of 
this  character  is  competent.  Hennessy  v.  Metropolitan  Life 
Ins.  Co,  (1902),  74  Conn.  699,  52  Atl.  490;  State  v.  McDon- 
ald (1909),  (Or.),  104  Pac.  967;  Allen  v.  Kidd  (1908),  197 
Mass.  256,' 84  N.  E.  122;  Vanderbilt  v.  Mitchell  (1907),  72 
N.  J.  Eq.  910,  67  Atl.  97,  14  L.  R.  A.  (N.  S.)  304;  State  v. 
Pabst  (1909),  139  Wis.  561,  121  N.  W.  351.  They  are  based 
upon  the  proposition  that  they  are  public  records,  and  upon 
the  theory  that  **it  would  always  be  difficult,  and  often  im- 
possible, to  prove  facts  of  a  public  nature,  by  means  of 
actual  testimony  upon  oath."  1  Greenleaf,  Evidence 
(Lewis's  ed.)  §483. 

The  public  is  interested  in  tabulated  vital  statistics  which, 
as  a  rule,  may  be  approximately  correct.  The  rights  of  the 
public,  by  this  wholesome  law,  are  subserved  when  they 
have  the  benefit  of  the  facts  collected  under  its  provisions^ 
but  no  public  interest  is  promoted  in  the  use  of  such  data 
to  prevent  or  retard  (contrary  to  established  rules  of  evi- 
dence) the  assertion  of  private  rights  between  individuals 
and  in  which  the  public  has  no  concern. 

Judgment  affirmed. 

Watson,  P.  J.,  Myers  and  Rabb,  JJ.,  concur. 

Roby  and  Hadley,  JJ.,  dissent. 
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Dissenting  Opinion. 

RoBY,  J. — I  think  this  judgment  should  be  reversed. 

The  appellant  offered  in  evidence  the  record  of  the  report 
of  death  of  Herbert  Sturtevant,  made  to  the  board  of  health 
of  the  city  of  Evansville,  in  which  the  cause  of  death  was 
stated  as  ** acute  alcoholism.''  This  evidence  was  excluded, 
and  an  exception  reserved.  The  admissibility  in  evidence  of 
death  reports  made  in  the  collecting  of  vital  statistics  is  pre- 
sented for  the  first  time  in  this  court.  It  is  contended  that 
such  reports  are  not  required  by  law,  but  this  is  a  mistaken 
view.  Section  one  of  the  act  of  April  10,  1907  (Acts  1907, 
p.  246,  §7607  Burns  1908)  provides  **that  it  shall  be  the 
duty  of  all  physicians  •  •  •  to  report  upon  blank  forms 
supplied  by  the  state  board  of  health,  all  deaths  •  *  * 
which  may  occur  under  their  supervision.  *  •  *  The 
reports   of  deaths    *     *     •    shall   be   made   immediately. 

*  •  •  Reports  of  deaths  *  •  *  which  occur  in 
cities  and  towns,  shall  be  made  to  the  health  officers  of  said 
cities  and  towns,  and  when  they  occur  in  the  county  outside 
of  cities  and  towns,  they  shall  be  reported  to  the  county 
health  officer  or  his  deputies ;  but  reports  of  deaths  occurring 
outside  of  cities  and  towns  may  be  made  to  any  health  officer. 

*  •  •  All  records  of  deaths  •  *  *  shall  be  kept  by 
health  officers  in  record  books,  the  forms  of  which  shall  be 
supplied   by   the   state   board   of  health.    Any   physician 

*  *  •  refusing  or  neglecting  to  make  death  •  *  * 
reports  as  herein  provided,  shall,  upon  conviction,  be  fined 
for  the  first  offense  in  any  sum  not  less  than  $10  or  more 
than  $50,  and  any  physician  *  *  *  who  is  convicted  the 
second  time  for  the  violation  of  any  of  the  above  provisions 
shall  be  fined  not  less  than  $50  or  more  than  $100,  and  any 
physician  •  •  •  who  is  convicted  the  third  time  for  the 
violation  of  any  of  the  above  provisions,  shall  be  fined  $100." 

Section  two  of  the  act  of  March  6, 1909  (Acts  1909  p.  342), 
amending  the  act  of  February  19,  1891,  provides  that  the 
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state  board  of  health  **  shall  study  the  vital  statistics  and 
endeavor  to  make  intelligent  and  profitable  use  of  the  col- 
lected records  of  death  and  sickness  among  the  people. 
They  shall  have  [be]  the  superior  health  board  of  the  State, 
to  which  all  other  health  boards  are  subordinate,  and  they 
shall  have  supervision  of  the  system  of  registration  of  births, 
deaths,  marriages  and  infectious  diseases  and  they  shall 
make  up  from  time  to  time,  such  blank  forms  as  they  may 
deem  necessary,  for  the  collection,  registration,  and  report 
of  vital  and  sanitary  statistics  throughout  the  State.  They 
shall  annually  on  or  before  the  first  of  December  make  a 
report  to  the  Governor  of  their  transactions  and  expendi- 
tures for  the  year  ending  September  30,  next  preceding,  with 
such  suggestions  with  regard  to  legislation  as  they  may  deem 
important  in  reference  to  the  public  health." 

Section  seven  of  said  act,  prescribing  powers  and  duties 
of  health  officers,  is,  in  part,  as  follows:  **It  shall  be  the 
duty  of  the  state  health  commissioner  and  of  county  health 
commissioners  and  city  and  town  health  officers,  within  their 
respective  jurisdictions  to  enforce  the  health  laws,  ordi- 
nances, orders  and  rules  of  their  own  and  superior  boards 
of  health ;  to  collect,  record  and  report  the  vital  statistics  of 
their  respective  jurisdictions,  to  keep  full  and  permanent 
records  of  their  public  health  work,  minutes  of  all  meetings 
of  their  respective  boards,  and  to  make  a  monthly  report  of 
the  work  done  by  them  and  their  deputies  to  their  respective 
boards ;  said  report,  after  approval,  to  be  made  of  permanent 
record.  Reports  of  county  health  commissioners  shall  be 
made  to  the  state  board  of  health,  and  careful  records  of 
said  reports  shall  be  kept  in  county  health  record  books. ' ' 

In  accordance  with  the  provisions  of  these  acts,  the  state 
board  of  health  has  made  up  forms  for  the  collection,  regis- 
tration and  report  of  vital  and  sanitary  statistics,  and  has 
promulgated  rules  therefor.  The  form  adopted  is  known  as 
the  United  States  form,  and  is  designed  not  only  to  elicit  all 
pertinent  facts,  but  to  produce  uniformity  among  the  states. 
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That  the  legislature  had  authority  to  empower  the  board 
of  health  to  act  in  the  premises,  as  it  has  done,  is  not  an  open 
question.  Blue  v.  Beach  (1900),  155  Ind.  121,  50  L.  R.  A. 
64,  80  Am.  St.  195;  Isenhour  v.  State  (1901),  157  Ind.  517, 
54  L.  R.  A.  787;  City  of  Frankfort  v.  Irvin  (1904),  34  Ind. 
App.  280, 107  Am.  St.  173;  Amiable  v.  Board,  etc.  (1904),  34 
Ind.  App.  72,  107  Am.  St.  173 ;  Monroe  v.  City  of  Bluff  ton 
(1903),  31  Ind.  App.  269. 

The  importance  of  complete,  accurate,  uniform  and  per- 
manent records  of  births,  marriages  and  deaths  is  better  un- 
derstood by  students  of  sociological  problems  than  by  the 
public  generally,  but  the  practical  value  of  suoh  records  has 
become  a  matter  of  common  knowledge.  The  work  is  aptly 
termed  **the  bookkeeping  of  humanity."  By  means  of  it 
the  prevention  of  pestilence  and  disease  is  made  possible. 
The  point  of  attack  is  indicated,  the  character  of  the  peril 
made  plain,  and  the  effort  to  combat  it  is  intelligently  di- 
rected. The  fact  of  death  is  supplemented  by  the  causes 
thereof  and  the  necessity  for  learning  them  requires  that  the 
attending  physician  state,  in  writing,  for  the  benefit  of  all 
the  people,  facts  which,  as  between  himself  and  his  patient, 
would  otherwise  be  privileged.  The  value  of  vital  statistics 
is  by  no  means  restricted  to  protection  against  disease.  They 
are  efficient  in  lengthening  the  average  of  life ;  but  they  also 
mark  the  preeminence  of  man  over  animals,  in  that  he  alone 
preserves  or  can  preserve  the  history  of  his  race,  clan  and 
family.  The  pride  of  ancestry  and  the  desire  to  be  known 
to  posterity  are  more  than  a  sentiment.  Questions  of  inher- 
itance, collateral  as  well  as  direct,  are  constantly  arising, 
and  as  population  and  wealth  increase  will  more  and  more 
frequently  arise,  which  otherwise  would  be  impossible  of  sat- 
isfactory solution.  The  devolution  of  personal  and  the 
descent  of  real  property  are  matters  of  importance.  The 
facts  whick  are  stated  by  the  physician  are  facts  which  he 
knows.     Other  facts  included  in  the  report  are  of  such  a 
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character  as  readily  to  be  obtainable  at  a  time  when  no 
temptation  to  mistake  them  can  ordinarily  exist. 

The  system  of  vital  statistics  which  now  obtains  in  Indiana 
is  a  source  of  pride  to  those  who  are  familiar  with  it.    From 
three  to  five  hundred  certified  copies  of  death  returns  are 
made  each  year  by  the  state  board  of  health  from  the  orig- 
inals in  its  possession.     These  copies  are  used  in  the  depart- 
ments  of  the   government,   largely   to   determiner  matters 
connected  with  pensions,  and  in  sister  states  and  foreign 
countries  with  regard  to  a  multitude  of  subjects,  and  it 
would  be  remarkable  were  they  to  be  excluded  when  offered 
in  the  courts  of  this  State  in  cases  to  whose  issues  they  are 
relevant.     It  is  not  uncommon  to  find  statutes  providing 
that  nonjudicial  records  of  this  class  shall  be  prima  facie 
evidence,  but  such  statutes  are  not  essential  to  the  admissi- 
bility of  such  records.    The  following  extract  from  1  Green- 
leaf,  Evidence  (Lewis's  ed.)  §483,  states  the  applicable  doc- 
trine:   **  These  documents,  as  well  as  all  others  of  a  public 
nature,  are  generally  admissible  in  evidence,  notwithstand- 
ing their  authenticity  is  not  confirmed  by  those  usual  and 
ordinary  tests  of  truth,  the  obligation  of  an  oath,  and  the 
power  of  cross-examining  the  persons,  on  whose  authority 
the  truth  of  the  documents  depends.    The  extraordinary 
degree  of  confidence,  it  has  been  remarked,  which  is  reposed 
in  such  documents,  is  founded  principally  upon  the  circum- 
stance, that  they  have  been  made  by  authorized  and  accred- 
ited agents,  appointed  for  the  purpose ;  but  partly  also  on  the 
publicity   of   their   subject-matter.    "Where   the    particular 
facts  are  inquired  into  and  recorded  for  the  benefit  of  the 
public,  those  who  are  empowered  to  act  in  making  such 
investigations  and  memorials,  are  in  fact  the  agents  of  all 
the  individuals  who  compose  the  State ;  and  every  member  of 
the  community  may  be  supposed  to  be  privy  to  the  investi- 
gation.    On  the  ground,  therefore,  of  the  credit  due  to 
agents  so  empowered,  and  of  the  public  nature  of  the  facts 
themselves,  such  documents  are  entitled  to  an  extraordinary 
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degree  of  confidence ;  and  it  is  not  necessary  that  they  should 
be  confirmed  and  sanctioned  by  the  ordinary  tests  of  truth. 
Besides  this,  it  would  always  be  difficult,  and  often  impos- 
sible, to  prove  facts  of  a  public  nature,  by  means  of  actual 
witnesses  upon  oath."  3  Wigmore,  Evidence  §§1643-1646; 
Evanston  v.  aunn  (1878),  99  U.  S.  660,  25  L.  Ed.  306;  City 
of  Garrett  v.  Winterich  (1909),  44  Ind.  App.  322;  10  Ency. 
Ev.  716-740. 

It  is  objected  that  the  fact  stated  by  the  physician  is  priv- 
ileged, under  subdivision  four  of  §520  Burns  1908,  §497  R.  S. 
1881.  This  statute  must  be  read  in  connection  with  the 
later  ones  heretofore  cited,  by  which  the  physician  is  di- 
rected not  only  to  make  the  fact  public,  but  is  penalized  upon 
his  failing  to  do  so.  Whether  the  privilege  may  now  be 
claimed  where  the  physician  is  interrogated  as  a  witness  is 
not  a  question  presented  in  this  case,  but  it  is  clear  that  no 
such  privilege  can  operate  against  the  admission  of  a  public 
record  of  the  fact.  State  v.  Pabst  (1909),  139  Wis.  561,  121 
N.  W.  351,  360. 

The  case  of  Buffalo  Loan,  etc.,  Co.  v.  Knights  Templar, 
etc.  (1891),  126  N.  Y.  450,  27  N.  E.  942,  22  Am.  St.  839,  is 
cited  in  support  of  the  ruling.  That  decision  is  based  upon 
the  statement  of  fact  that  the  record  there  offered  was  of 
local  and  special  nature.  This  widely  differentiates  the  case 
from  the  one  at  bar.  The  records  kept  by  authority  of  the 
statute  in  Indiana  are  not  local  or  special,  but  comprehen- 
sive as  the  acts  before  referred  to  show. 

In  the  case  of  Hoffman  v.  Metropolitan  Life  Ins.  Co. 
(1909),  135  App.  Div.  739,  119  N.  Y.  Supp.  978,  it  is  held 
that  a  transcript  from  the  records  of  death  reported  to  the 
department  of  health  of  the  city  of  New  York,  certified  by 
the  chief  clerk  and  the  seal  of  the  department  in  which  the 
cause  of  death  was  given  as  **  alcoholism,  chronic  Brights" 
was  competent  evidence.  The  law  in  New  York,  as  shown  by 
these  two  decisions,  is  not  persuasive  of  anything.  In  the 
Vol.  46—12 
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case  of  National  Council,  etc.  v.  O'Brien  (1904) ,  112  IlL  App. 
40,  which  was  an  action  upon  a  life  insurance  policy,  where 
the  defense  was  that  the  deceased  in  his  application  misrep- 
resented the  cause  of  the  death  of  a  sister,  it  was  held  that  a 
certified  copy  of  a  certificate  of  death,  duly  filed  and  re- 
corded, is  competent  evidence  to  prove  the  cause  of  the 
death  of  the  person  therein  specified,  and  its  exclusion  con- 
stitutes reversible  error.  This  decision  is  squarely  in  point. 
In  Connecticut,  on  an  issue  as  to  the  cause  of  death,  a  certi- 
fied copy  of  the  ** death  record"  from  the  public  records  of 
birth,  deaths  and  marriages  of  the  city  where  the  party  died, 
is  admissible  both  as  independent  evidence  of  the  facts  re- 
corded and  in  corroboration  of  the  testimony  of  the  attend- 
ing physician.  Hennessy  v.  Metropolitan  Life  his.  Co. 
(1902),  74  Conn.  699,  52  Atl.  490.  The  question  has  been 
many  times  decided.  State  v.  McDonald  (1909)  (Or.),  104 
Pac.  967;  Allen  v.  Kidd  (1908),  197  Mass,  256,  84  N.  E.  122; 
Vanderhilt  v.  Mitchell  (1907),  72  N.  J.  Eq.  910,  67  Atl.  97, 
14  L.  R.  A.  (N.  S.)  304;  State  v.  Pabst  (1909),  139  Wis.  561, 
121  N.  W.  351. 

It  is  also  urged  that  the  evidence  was  properly  excluded 
on  the  authority  of  Craiger  v.  Modern  Woodmen,  etc.  (1907), 
40  Ind.  App.  279,  and  Union  Central  Life  Ins.  Co.  v.  Uollo- 
xvell  (1896),  14  Ind.  App.  611.  It  was  held  in  these  cases 
that  the  evidence  of  witnesses  taken  and  transcribed  by  the 
coroner  and  filed  by  him  could  not  be  introduced  in  lieu  of 
the  witnesses  themselves.  The  distinction  between  the  ver- 
dict and  the  transcript  of  evidence,  if  there  is  any  (3  Ency. 
Ev.  573)  was  not  considered,  and  the  decisions  are  in  accord 
with  the  great  weight  of  American  authority.  Note  to 
Aetna  Life  Ins.  Co,  v.  Milward  (1904),  68  L.  R.  A.  285,  296. 

The  dissimilarity  of  the  verdict  returned  by  a  coroner  in 
an  investigation  carried  on  for  the  purpose  of  uncovering 
crime,  if  any  exists,  and  making  the  evidence  thereby  acces- 
sible to  the  State,  and  a  death  report  made  in  the  collection 
of  vital  statistics,  is  too  plain  to  require  elaboration.     The 
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coroner's  investigation  is  on  a  par  wdth  a  proceeding  to 
**bind  over." 

It  was  suggested  during  the  consideration  of  this  appeal, 
that  physicians  do  not  truthfully  state  the  causes  of  death, 
and  an  illustration  given  was  that  no  physician  will  report 
that  his  patient  died  from  syphilis.  If  any  such  false  stand- 
ard of  professional  conduct  prevails  among  the  profession, 
it  is  not  manifested  by  the  record  offered,  the  cause  of  death 
evidently  not  being  stated  for  the  purpose  of  apology.  The 
illustration  made,  even  if  true,  is  not  conclusive,  since  the 
disease  named  rarely  results  in  death  except  in  a  secondary' 
manner.  In  any  event  the  objection  goes  to  the  weight  and 
not  the  admissibility  of  the  evidence,  the  report  being  re- 
ceived in  all  cases  for  what  it  is  worth. 

It  is  also  suggested  that  the  statement  of  the  cause  of 
death  is  a  conclusion  which  ought  not  to  be  given  without 
the  facts  upon  which  it  is  based. 

It  is  a  familiar  rule  that  a  physician  may  testify  to  the 
cause  of  death  from  personal  examination  or  knowledge. 
The  rule  extends  only  to  the  immediate  cause  of  death,  but 
to  that  extent  it  is  fixed.  1  Greenleaf,  Evidence  (Lewis's 
ed.)  §440;  Green  v.  Ashland  Water  Co.  (1898),  101  Wis. 
258,  70  Am.  St.  911,  43  L.  R.  A.  117,  122. 

I  very  much  regret  that  this  court  should  refuse  to  apply 
common-law  rules  which  have  never  barred  public  records  of 
deaths,  births  and  marriages,  including  therein,  of  necessity, 
not  only  the  bare  fact  of  death,  birth  or  marriage,  but  the 
cause  of  death,  the  names  of  the  parents  and  the  names  of 
the  contracting  parties,  and  most  especially  so  as  the  refusal 
is  expressive  of  hostility  to  the  most  enlightened  efforts  of 
the  State  to  protect  life  and  preserve  property  rights. 
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Stouffer  V.  Stoy. 

[No.  6,978.    Filed  March  15,  1910.    Rehearing    denied    June    10» 

1910.] 

1.  BiULS  AND  Notes. — Bills  of  Exchange. — Ownership. — Burden  of 
Proof. — Instructions. — An  instruction,  in  an  action  by  an  indorsee 
of  a  bill  of  exchange  against  the  acceptor  thereof,  that  the  bur- 
den is  upon  the  plaintiff  to  prove  that  he  is  a  good-faith  pur- 
chaser of  such  bill,  is  incorrect,  where  the  answers  consisted  of 
the  general  denial  and  affirmative  defenses,  such  burden  t>eing 
on  the  defendant,    p.  181. 

2.  Appeal. — Prejudicial  Instructions. — Burden  of  Proof. — Where 
the  evidence  is  conflicting,  a  general  verdict  for  appellee  acceptor 
does  not  render  harmless  an  instruction  erroneously  placing  the 
burden  of  proof  upon  the  appellant  assignee  to  establish  that  he 
was  a  bona  fide  holder  of  the  bill  of  exchange  sued  on.    p.  181. 

From  Daviess  Circuit  Court;  Milton  S.  HastiTigs,  Special 
Judge. 

Action  by  Joseph  C.  Stouffer  against  William  L,  Stoy. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Edgar  T.  Laughlin,  Milton  Remley  and  Ralph  Otto,  for 
appellant. 

Ogdon  &  Inman  and  D.  J,  Hefron,  for  appellee. 

Rabb,  J. — This  action  was  brought  by  appellant  against 
appellee,  as  the  acceptor  of  four  bills  of  exchange,  alleged 
to  have  been  drawn  on  appellee  by  the  Puritan  Manuf  actur- 
ing  Company,  made  payable  to  itself,  accepted  by  appellee 
and  assigned  to  appellant. 

Appellee  answered  the  complaint  in  five  paragraphs, 
among  them  the  general- denial  and  one  setting  up  that  appel- 
lant was  not  the  owner  of  the  bills  sued  upon  at  the  time 
the  action  was  brought.  The  case  was  put  at  issue,  and  a 
jury  trial  had,  resulting  in  a  verdict  in  favor  of  appellee. 
Appellant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict. 

The  overruling  of  appellant's  motion  for  a  new  trial  is  the 
only  error  assigned. 
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Among  other  reasons  assigned  for  a  new  trial  was 

1.  the  giving  by  the  court  of  the  following  instruction : 
"The  burden  is  on  plaintiff  to  show  by  a  preponder- 
ance of  evidence  that  he  is  the  bona  fide  or  good-faith  holder 
of  the  acceptances  sued  on ;  that  he  purchased  them  in  due 
course  of  business,  before  maturity,  without  notice  of  any 
equities  or  defenses  of  defendant;  and  that  he  paid  a  valuable 
consideration  therefor." 

All  of  the  defenses  pleaded  by  the  defendant  were  aflSrma- 
tive,  except  the  general  denial,  and  this  did  not  put  in  issue 
appellant's  ownership  of  the  bills  sued  upon,  and  that  he 
was  not  the  real  party  in  interest.  This  was  an  aflirmative 
defense,  and  was  required  to  be  pleaded  and  to  be  proved 
by  appellee  before  he  was  entitled  to  a  verdict  on  the  issue 
thereby  presented.  Lamson  v.  Falls  (1855),  6  Ind.  309; 
Garrison  v.  Clark  (1858),  11  Ind.  369;  Hereth  v.  Smith 
(1870),  33  Ind.  514;  Felton  v.  Smith  (1882),  84  Ind.  485; 
Curtis  V.  Oooding  (1884),  99  Ind.  45;  Bowser  v.  Mattler 
(1894),  137  Ind.  649. 

This  instruction  erroneously  imposed  a  burden  on  appel- 
lant that  he  was  not  required  to  bear.  He  was  not  put  to  the 
proof  of  how  he  acquired  possession  of  the  bills  sued  on, 
unless  appellant  established  some  of  its  affirmative  defenses 
against  the  bills.  If  appellee  had  no  defense  against  the 
bills  in  the  hands  of  the  drawee,  appellant's  right  of  recov- 
ery would  be  perfectly  clear,  unless  appellee  showed  by  a 
preponderance  of  the  evidence  that  appellant  did  not  own 
them  when  the  suit  was  brought. 

Appellee  is  here  insisting  upon  the  affirmance  of  the  judg- 
ment, because  the  jury  found  in  his  favor.  The  evi- 
dence was  of  such  a  character  as  would  sustain  a 

2.  verdict  either  way  upon  this  issue ;  hence  a  misdirec- 

tion of  the  jury  as  to  the  burden  of  the  proof,  compels 
a  reversal  of  the  judgment. 
Judgment  reversed,  and  a  new  trial  ordered. 
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Keely,  Guardian,  v.  City  of  Indianapolis. 

[No.  7,451.     Filed  June  21,  1910.] 

1.  Appeal. — Questions  Presented. — Bills  of  Exceptions. — ^Under 
§664  Burns  1908,  Acts  1903  p.  338,  §4,  where  an  appeal  does  not 
purport  to  present  the  question  of  the  sufficiency  of  the  evidence, 
the  bill  of  exceptions  need  not  contain  any  evidence  except  that 
which  is  necessary  to  present  the  precise  question  to  be  de- 
cided,   p.  183. 

2.  Exceptions,  Bilus  of. — Sufficiency  of,  to  Present  Competency 
of  Testimony, — Admissions  of  Insane  Persons, — ^A  bill  of  excep- 
tions showing  the  admission  of  evidence  of  admissions  of  an  al- 
leged nqn  compos,  and  containing  a  recital  that  he  was  not  called 
to  testify,  nor  adjudged  competent  to  testify,  and  that  the  wit- 
nesses testifying  were  not  called  by  the  guardian  of  such  non 
compos,  sufficiently  presents  the  question  of  the  competency  of 
such  evidence,    p.  184. 

3.  Appeal. — Presenting  Questions. — Statutes. — Section  664  Bums 
1908,  Acts  1903  p.  338.  §4,  providing  that  only  so  much  of  the 
evidence  is  necessary,  in  a  bill  of  exceptions,  as  will  present  the 
question  to  be  decided  on  appeal,  should  be  construed  liberally, 
p.  184. 

4.  Appeal. — Error. — Presumptions. — Statutes. — ^Under  §666  Bums 
1908,  Acts  1903  p.  338,  §6,  where  a  bill  of  exceptions  contains 
only  a  part  of  the  evidence,  and  does  not  affirmatively  show  that 
the  error  complained  of  is  harmless,  the  presumption  is  that  it 
was  prejudicial,    p.  184. 

5.  Appeal. — Reserved  Question  of  Law. — ^An  appeal,  in  which  the 
only  question  presented  is  the  admissibility  of  certain  evidence, 
and  in  which  the  only  evidence  in  the  bill  of  exceptions  relates  to 
such  question,  is  not  taken  upon  a  reserved  question  of  law.     p.  185. 

6.  Appeal. — Presentation  of  Record. — A  record  showing  that  a 
circuit  court  assumed  jurisdiction  of  a  case,  that  no  objection 
was  made  by  the  parties,  and  that  the  pleadings  upon  which  the 
case  was  tried  were  filed  in  such  court,  is  sufficient,  where  the 
only  questions  presented,  on  appeal,  pertain  to  the  evidence,     p.  185. 

From  Boone  Circuit  Court ;  W.  H,  Parr,  Judge. 

Action  by  Alice  Keely,  as  guardian  of  Frank  Keely,  a 
person  of  unsound  mind,  against  the  City  of  Indianapolis. 
From  a  judgment  for  defendant,  plaintiff  appeals.     On  mo- 
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tion  to  dismiss  the  appeal.     Motion  overruled,     (For  de- 
cision on  merits,  see  —  Ind.  App.  — .) 

A.  J,  Shelby,  W.  J.  Beckett  and  Elliott  &  Elliott,  for  ap- 
pellant. 

8,  M,  Ralston,  F,  E,  Matson,  C,  P.  Bowen  and  James 
D.  Peirce,  for  appellee. 

Hadley,  J. — ^Appellee  has  filed  a  motion  to  dismiss  this 
appeal,  on  the  grounds  that  the  only  error  assigned  is  the 
overruling  of  the  motion  for  a  new  trial ;  that  said  motion 
for  a  new  trial  contains  the  specifications  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence  and  is 
contrary  to  law;  that  the  bill  of  exceptions  containing  the 
evidence  does  not  contain  all  of  the  evidence,  and  hence  no 
question  for  review  is  presented  to  this  court.  The  record 
discloses  in  full  all  the  pleadings  upon  which  the  case  was 
tried,  and  the  decision  and  judgment  of  the  court.  The  bill 
of  exceptions  sets  out  the  documentary  evidence  in  proof  of 
the  appointment  of  appellant  as  guardian  of  Frank  Keely, 
as  a  person  of  unsound  mind. 

The  bill  of  exceptions  also  contains  in  full  the  testimony 
of  three  witnesses  introduced  at  the  trial.  The  only  ques- 
tion sought  to  be  presented  in  this  court  is  the  admis- 

1.  sibility  of  certain  parts  of  the  testimony  of  these  three 
witnesses.  The  competency  of  such  testimony  is  chal- 
lenged, on  the  ground  that  admissions  and  statements  made 
by  a  non  compos  are  inadmissible.  No  other  ground  than 
the  competency  of  this  testimony  is  sought  to  be  presented 
in  this  court,  all  other  specifications  in  the  motion  for  a  new 
trial  being  waived.  « 

It  is  evident  that  this  record  t\^as  prepared  and  this  appeal 
prosecuted  under  authority  of  an  act  of  the  General  Assem- 
bly of  1903,  concerning  civil  procedure  (Acts  1903  p.  338). 
Section  four  of  said  act  (§664  Burns  1908)  provides  that  in 
an  appeal  in  a  civil  action  it  shall  not  be  necessary  for  the 
bill  of  exceptions  to  contain  all  of  the  evidence  given  in  the 
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cause  or  proceedings,  unless  the  decision  of  the  court  or  the 
verdict  of  the  jury  shall  be  called  in  question  as  being  con- 
trary to  law  or  not  sustained  by  suflScient  evidence. 

Section  five  of  said  act  (§665  Burns  1908)  provides  that 
for  the  purpose  of  presenting  for  decision  any  question  in 
respect  to  error  alleged  to  have  occurred  upon  the  trial,  the 
bill  of  exceptions  shall  be  sufficient  if  it  contains  a  clear 
statement  of  the  ruling  or  matter  called  in  question,  to- 
gether with  a  succinct  recital  of  the  substance  of  such  part 
of  the  evidence  and  proceedings  as  shall  be  necessary  to  ad- 
vise the  Supreme  Court  or  the  Appellate  Court  of  the  perti- 
nency or  materiality  of  the  matters  sought  to  be  reviewed  on 
the  appeal. 

The  bill  of  exceptions  containing  the  testimony  before 

mentioned  also  contains  a  recital  that  the  ward  was  not  called 

on  to  testify  at  the  trial ;  nor  was  he  by  the  court  ad- 

2.  judged  competent  to  testify ;  nor  were  the  witnesses, 
whose  testimony  is  sought  to  be  reviewed,  called  by 

appellant  to  testify.  The  record  thus  appears  to  be  suflS- 
cient to  present  the  question  sought  to  be  reviewed. 

The  provisions  of  this  statute  are  clearly  for  the  purpose 

of  facilitating   and   simplifying   appeals   and   eliminating 

superfluous  matter  from  the  record,   when   only   a 

3.  single  question  is  sought  to  be  presented,  and  should 
have  a  liberal  interpretation  and  construction  in  aid 

of  the  end  sought  to  be  attained. 

It  is  urged  that  the  record,  as  thus  presented,  does  not 
show  there  was  in  the  decision  any  error  prejudicial  to  appel- 
lant.    This  contention  is  answered  by  section  six  of 

4.  the  act  of  1903,  siipra  (§666  Bums  1908),  which  pro- 
vides that  unless  the  bill  of  exceptions  shall  contain 

matter  showing  that  the  order,  ruling,  action,  decision  or 
matter  called  in  question  was  harmless  to  the  party  appeal- 
ing, or  that  the  error,  if  any,  was  cured  or  corrected  by  the 
trial  court,  the  bill  of  exceptions,  prepared  as  provided  for, 
shall  be  sufficient  to  bring  the  matter,  thereby  presented, 


MAY  TERM,  1910.  185 

Wlllette  V.  Giflford— 4G  Ind.  App.  185. 

before  the  court  for  review  in  as  ample  form  as  though  such 
bill  of  exceptions  contained  all  the  evidence  and  all  the  pro- 
ceedings upon  the  trial. 
This  appeal  is  not  sought  to  be  taken  upon  a  reserved 
question  of  law;  hence  the  authorities  cited  and  the 

5.  rules  stated  by  appellee  upon  this  point  do  not  apply 
to  this  case. 

It  is  also  pressed  upon  our  notice  that  the  record  discloses 

that  this  suit  was  formerly  in  the  Johnson  Circuit  Court, 

and  was  taken  by  change  of  venue  to  the  Boone  Cir- 

6.  cuit  Court,  where  it  was  tried,  and  that  the  record 
does  not  show  any  of  the  proceedings  in  the  Johnson 

Circuit  Court.  The  record  does  show  that  the  Boone  Cir- 
cuit Court  assumed  jurisdiction,  and  that  all  the  parties 
acquiesced  therein,  without  objection.  The  record  also 
shows  that  all  the  pleadings  upon  which  the  cause  was  tried 
were  filed  in  the  Boone  Circuit  Court  and  issue  joined 
thereon.  This  is  sufficient  for  the  purposes  of  this  appeal. 
Motion  to  dismiss  appeal  overruled. 


WiLLETTE,  Administrator,  v.  Gipford  et  al. 

[No.  7,443.     Filed  June  21,  1910.] 

1.  JuDGMEirr. — Merger. — A  judgment  on  a  claim  ordinarily  extin- 
guishes the  claim,    p.  189. 

2.  MoBTOAOES. — Indebtedness. — Judgment. — Renewal,  —  Statute  of 
Limitations, — ^A  mortgage  given  to  secure  an  Indebtedness  which 
was  subsequently  reduced  to  Judgment,  such  Judgment  being 
Icept  alive  by  renewals,  is  not  barred  by  the  statute  of  limita- 
tions,   pp.  189, 190. 

3.  MoRTOAOES. — Indebtedness, — Evidences  of. — A  mortgage  secures 
the  debt  and  not  merely  the  evidence  thereof,    p.  189. 

4.  MoBTQAGES. — Obligation  of. — Transfer  of  Land, — A  mortgage  is 
enforceable  against  the  land  covered  thereby  so  long  as  the  debt 
secured  is  enforceable  against  the  mortgagor,    p.  100. 

5.  AovEBSE  Possession. — Elements  of. — ^Adverse  possession  imports 
that  the  occupant  holds  in  opposition  to  all  others,  under  a  con- 
tinuous claim  of  right  from  the  beginning  thereof,    p.  192. 
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t).  Adverse"  Possession. —  Mortgagor. —  Mortgagee, —  A  mortgagor 
does  not  hold  by  adverse  possession  against  his  mortgagee  so 
long  as  the  relation  exists,    p.  192. 

7.  Adverse  Possession. — Mortgagor. — Mortgagee,  —  Tax  Sales. — 
Neither  a  mortgagor,  nor  any  one  claiming  under  him,  can  set 
up  a  tax  title  against  the  mortgagee,  such  title  as  against  the 
mortgagee  being  void«    p.  192. 

From  Jasper  Circuit  Court ;  Charles  W.  Hanley,  Judge. 

Suit  by  Harry  C.  Willette,  as  administrator  of  the  estate 
of  Louisa  B.  Willette,  deceased,  against  Benjamin  J.  Giflford 
and  others.  From  a  judgment  for  defendants,  plaintiflf  ap- 
peals.    Reversed. 

George  B.   Goodhart,  ^VilUam  H,  Parkison,  Arthur  H. 
Hopkins  and  Howard  Ferris,  for  appellant. 
George  A.  Williams,  for  appellees. 

Watson,  P.  J. — ^This  suit  was  brought  by  appellant  to 
foreclose  a  mortgage  on  certain  land  in  Jasper  county,  Indi- 
ana, belonging  to  appellees.  The  mortgage  was  executed  on 
February  1,  1881,  by  George  W.  Keene  and  wife  to  Louisa 
B.  Willette,  appellant's  decedent. 

The  cause  was  tried  upon  an  amended  complaint.  Appel- 
lee Giflford  filed  an  answer,  and  demurrers  were  sustained  to 
all  the  paragraphs  except  the  first,  twenty-sixth  and  twenty- 
seventh.  Appellee  Giflford  filed  a  cross-complaint  in  two 
paragraphs,  to  which  demurrers  were  overruled.  The  cause 
being  put  at  issue,  there  was  a  trial  and  a  finding  in  favor  of 
said  appellee  upon  his  cross-complaint,  and  against  appellant 
upon  his  complaint. 

The  errors  relied  upon  are:  (1)  that  the  court  erred  in 
overruling  appellant's  demurrer  to  paragraphs  twenty-six 
and  twenty-seven  of  appellee  Gifford's  answer;  (2)* that  the 
court  erred  in  overruling  appellant's  demurrer  to  para- 
graphs one  and  two  of  appellee  Giflford 's  cross-complaint, 
ruary  8,  1902,  for  taxes  for  the  years  1900  and  1901 ;  that 

The  twenty-sixth  paragraph  of  answer  averred  that  the 
real  estate  described  in  the  mortgage  had  been  sold  on  Feb- 
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said  real  estate  was  purchased  by  Thomas  Thompson,  to 
whom  a  tax  certificate  was  issued  as  of  said  date;  that 
Thompson  took  possession  of  said  real  estate,  and  afterwards 
assigned  said  certificate  to  said  appellee;  that  said  appellee 
procured  a  deed  from  said  Thompson  on  June  14,  1902,  and 
immediately  took  possession  of  said  real  estate,  and  ever 
since  has  been  in  possession  thereof;  that  neither  the  plain- 
tiff nor  his  decedent  was  ever  in  possession  of  said  real  estate. 
Said  defendant  alleges  that  he  paid  ta^es  and  that  he  paid 
for  certain  improvements,  without  which  the  real  estate  had 
no  rental  value. 

The  twentynseventh  paragraph  averred  that  the  contract 
referred  to  in  the  complaint  and  the  alleged  mortgage  con- 
stitute one  and  the  same  contract,  and  should  be  construed 
together;  that  it  was  agreed  that  said  mortgage  should  be 
held  as  a  collateral  security,  to  secure  any  sum  of  money 
which  should  be  found  due  to  Louisa  B.  Willette  on  the  set- 
tlement of  the  copartnership  matter  theretofore  existing  be- 
tween herself  and  George  W.  Keene ;  that  no  inventory  of  the 
assets  of  said  copartnership  was  made,  that  there  never  was 
any  settlement  of  such  copartnership  affairs,  and  there  was 
nothing  found  due  to  Louisa  B.  Willette  on  account  thereof. 

The  first  paragraph  of  the  cross-complaint  averred  that 
appellee  Gifford  is  the  owner  in  fee  simple  and  in  possession 
of  the  real  estate  described  in  the  mortgage;  that  he  has 
been  in  absolute,  continuous,  notorious  and  adverse  posses- 
sion of  said  real  estate  for  more  than  twenty  years  last  past. 

The  second  paragraph  alleged  that  said  Gifford  has  been 
in  absolute,  continuous,  notorious  and  adverse  possession  of 
said  real  estate  for  more  than  twenty  years  last  past ;  that 
appellant  claims  an  interest  in  said  real  estate,  by  reason 
of  a  certain  indemnity  mortgage  thereon,  which  was  exe- 
cuted by  George  W.  Keene  and  Genevieve  Keene  to  Louisa 
B.  Willette,  which  mortgage  bears  the  date  of  February  1, 
1881 ;  that  said  George  W.  Keene,  at  the  time  of  the  execu- 
tion of  said  mortgage,  was  in  no  way  indebted  to  Louisa  B. 
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Willette,  but  was  engaged  with  her  in  commercial  business 
as  a  partner,  and  she,  fearful  of  loss,  threatened  to  with- 
draw her  capital  from  the  partnership;  whereupon  it  was 
agreed  that  she  should  be  indemnified  against  such  loss,  and 
said  mortgage  was  executed  for  that  purpose,  upon  the  con- 
dition that  said  George  W.  Keene  should  pay,  or  cause  to 
be  paid,  to  Louisa  B.  Willette  any  sum  of  money  that  might 
be  due  to  her  on  the  settlement  of  the  partnership  of  (Jeorge 
W.  Keene  and  Louisa  B.  Willette. 

It  further  alleged  that  the  partnership  came  to  an  end 
on  June  1,  1881,  within  four  months  after  the  date  of  said 
mortgage ;  that  no  loss  was  sustained  by  said  Louisa  B.  Wil- 
lette on  account  of  said  copartnership,  and  no  money  was 
paid  by  her  for  said  George  W.  Keene ;  or,  if  otherwise,  the 
payment  occurred  more  than  twenty  years  and  eighteen 
months  prior  to  this  action,  and  is  therefore  outlawed. 

The  mortgage  in  controversy  contained  the  following  con- 
dition of  defeasance,  to  wit : 

**  Provided,  nevertheless,  that,  if  said  George  W.  Keene 
shall  pay  or  cause  to  be  paid  to  Louisa  B.  Willette  all 
moneys  that  may  be  due  on  settlement  of  copartnership 
matters  between  said  George  W.  Keene  and  said  Louisa 
B.  Willette,  and  any  amount  she  may  be  required  to  pay 
for  him,  then  these  presents  shall  be  void. ' ' 

On  February  5,  1881,  an  action  was  brought  by  the  mort- 
gagee against  George  W,  Keene,  the  mortgagor,  in  the  Su- 
perior Court  of  Hamilton  County,  Ohio,  to  settle  the  part- 
nership affairs  theretofore  existing  between  them,  to  which 
action  George  W.  Keene  waived  the  issuing  of  summons 
and  admitted  the  allegations  contained  in  the  complaint, 
and  afterwards,  to  wit,  on  January  25,  1887,  the  court  found 
the  amount  due  to  the  mortgagee  from  said  George  W.  Keene 
in  the  settlement  of  said  partnership  affairs  to  be  $14,394.53, 
on  which  finding  judgment  was  rendered. 

The  mortgage  was  given  to  indemnify  appellant's  dece- 
dent for  any  indebtedness  she  might  be  required  to  pay  on 
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behalf  of  Keene,  under  the  contract  executed  con- 
temporaneously with  the  mortgage.  The  indebtedness  under 
this  contract  was  ascertained  and  adjudicated  by  the  Su- 
perior Court  of  Hamilton  County,  Ohio,  and  reduced  to 
judgment.  This  judgment  was  kept  alive  and  in  force  by 
the  renewals  thereof,  the  last  of  which  was  on  December  2, 
1890,  in  the  Superior  Court  of  Marion  County,  Indiana. 

In  the  Superior  Court  of  Hamilton  County,  Ohio,  all  the 
indebtedness  then  existing  between  the  mortgagor  and  mort- 
gagee under  this  contract,  by  reason  of  the  partner- 

1.  ship,  was  merged,  and  as  it  was  unappealed  from  the 
amount  was  fully  and  finally  settled.    The  subsequent 

2.  renewals  of  that  judgment  kept  the  mortgage  indebt- 
edness alive,  and  the  statute  of  limitations  did  not 

bar  it. 

The  main  an^  controlling  question  in  this  case  is  whether 
the  statute  of  limitations  will  defeat  the  mortgage  lien,  it 
being  more  than  twenty  years  after  the  execution  thereof 
until  the  institution  of  this  suit. 

A  mortgage  secures  the'  debt  and  not  the  evidence  thereof. 

It  is,  therefore,  the  settled  law  that  the  mortgage  secures 

the  debt  regardless  of  the  changes  in  the  form  of 

3.  the  evidence  of  such  indebtedness.     Alden  v.  White 
(1904),  32  Ind.  App.  671,  102  Am.  St.  261;  Sim- 

mons  Hardware  Co.  v.  Thomas  (1897),  147  Ind.  313;  Bray 
V.  First  Ave.  Coal  Mining  Co.  (1897),  148  Ind.  599;  Way- 
man  v.  Cochrane  (1864),  35  111.  151;  First  Nat.  Bank  v. 
Citizens  State  Bank  (1902),  11  Wyo.  32,  70  Pac.  726,  100 
Am.  St.  925;  20  Am.  and  Eng.  Ency.  Law  (2d  ed.)  959;  1 
Jones,  Mortgages  (5th  ed.)  §924. 

In  the  case  of  Simmons  Hardware  Co,  v.  Thomas,  supra. 
the  court  said:  '*A  mortgage,  strictly  speaking,  does  not 
secure  the  note  or  other  evidence  of  debt,  but  the  debt  itself ; 
and  no  matter  what  changes  may  be  made  in  the  form  of  the 
evidence  of  indebtedness,  the  mortgage  still  remains  good  as 
security  for  the  debt. ' ' 
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In  the  case  of  Wayman  v.  Coohrane,  supra,  Avhich  was  a 
suit  on  a  bond  secured  by  mortgage,  the  court  said :  *  *  The 
general  rule  is,  that  by  a  judgment  at  law  or  a  decree  in 
chancery,  the  contract  or  instrument  upon  which  the  pro- 
ceeding is  based  becomes  entirely  merged  in  the  judgment. 
*  *  *  All  rights  and  liabilities  originally  imposed  by,  or 
growing  out  of,  the  instrument  or  agreement  terminate  with 
the  judgment  of  the  court.  This  being  so,  when  the  judg- 
ment was  rendered  on  the  bond  in  this  case,  it  ceased  to  be 
evidence  of  the  debt,  and  the  judgment  then  became  the 
evidence  and  only  evidence  that  could  be  used  in  a  court 
of  the  existence  of  the  original  debt.  *  •  •  The  mort- 
gage being  an  incident  of  the  bond,  when  it  became  merged 
in  the  judgment,  the  mortgage  was  then  a  security  for  its 
payment  and  no  more.'' 

The  indebtedness  was  kept  alive  by  the  renewals  of  the 

judgment,  and  was  not,  therefore,  barred  by  the  statute  of 

limitations.     This  was  a  valid,  unpaid  and  unsatis- 

2.  fied  judgment  at  the  time  this  suit  was  brought.  The 
mortgage  was  given  to  secure  this  indebtedness,  and 
was  not  barred  by  the  statute  of  limitations,  but  is  enforce- 
able. MacMillan  v.  Clements  (1904),  33  Ind.  App.  120, 
123;  Bottles  v.  Miller  (1887),  112  Ind.  584;  Ewell  v.  Daggs 
(1883),  108  U.  S.  143,  2  Sup.  €t.  408,  27  L.  Ed.  682;  Hi- 
bernian Banking  Assn,  v.  Commercial  Nat.  Bank  (1895), 
157  111.  524,  41  N.  E.  919 ;  Howard  v.  First  Nat.  Bank,  etc. 
(1890),  44  Kan.  549,  24  Pac.  983,  10  L.  R.  A.  537  and  notes; 
Newhall  v.  Hatch  (1901),  134  Cal.  269,  66  Pac.  266,  55  L. 
R.  A.  673  and  notes. 

It  is  suggested  that  Benjamin  J.  Gifford  is  protected  by 

the  statute  of  limitations,  because  he  is  a  stranger  to  the 

judgment  and  the  mortgage,  although  the  judgment 

4.     was  rendered  against  the  mortgagor  George  W.  Keene 

before  the  bar  took  effect,  and  for  the  further  reason 

that  the  suit  now  pending  was  not  brought  until  twenty 
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3'ears  after  the  execution  of  the  mortage.  It  must  be  borne 
in  niind  that  the  present  suit  is  not  to  recover  the  debt  from 
appellee  Giflford.  He  is  a  party  defendant,  because  he  has 
an  interest  by  a  subsequent  conveyance  of  the  land  sought 
to  be  sold  tmder  this  foreclosure  proceedings.  He  has  an 
equity  of  redemption,  and  it  is  within  his  power  to  prevent 
a  foreclosure  and  sale  by  the  payment  of  the  mortgage  debt, 
although  it  is  not  his  debt,  but  that  of  George  W.  Keene. 
If  he  could  show  that  the  debt  no  longer  existed,  or  that  it 
had  been  barred  by  the  statute  of  limitations,  this  would  be 
a  valid  defense.  But  he  must  do  so  by  showing  that  it  is 
barred  between  the  parties  to  the  judgment.  If  not,  the 
land  is  still  subject  to  the  pledge,  because  the  condition  has 
not  been  performed.  It  is  not  enough  for  him  to  show  that 
he  no  longer  owes  the  debt,  for  in  fact  he  never  did  owe  it. 
But  the  land  is  subject  to  the  payment  as  long  as  it  is  a 
valid  debt  against  the  mortgagor,  for  this  was  a  condition 
when  appellee's  title  accrued.    Eivell  v.  Daggs,  supra. 

It  is  claimed  that  appellee  Gifford  was  the  owner  and 
holder  by  virtue  of  adverse  possession.  The  deed,  dated 
June  14,  1892,  from  Thomas  Thompson  to  appellee,  con- 
tained a  stipulation  requiring  said  appellee  to  pay  the  taxes 
on  said  real  estate.  The  deed  from  George  W.  Keene  to 
Thomas  Thompson,  dated  June  12,  1891,  provided  as  fol- 
lows : 

'*The  above  and  foregoing  title  warrant  is  made  subject 
to  a  certain  mortgage  made  by  George  W.  Keene  and 
wife  to  Louisa  B.  Willette,  dated  February  1,  1881,  and 
recorded  in  the  records  of  Jasper  county,  Indiana,  in 
book  number  eleven,  pages  477,  478,  February  4,  1881, 
and  subject  to  all  taxes  now  assessed  against  said  land, 
and  also,  the  above  and  foregoing  warrant  of  title  is 
made  subject  to  the  easement  of  all  legal  existing  high- 
ways." 

Thomas  Thompson,  on  February  8,  1892,  purchased  said 
real  estate  at  tax  sale,  and  took  a  tax  certificate  which  he 
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assigned  to  appellee  Gifford,  who  on  February  26,  1907, 
took  a  tax  deed  from  the  auditor  of  said  county  to  said  real 
estate. 

Adverse  possession  is  the  occupancy  of  real  estate  by  a 

person  holding  it  in  opposition  to  the  rights  of  all  others, 

and  so  to  constitute  a  valid  adverse  possession,  the 

5.  possession  must  be  hostile  to  the  rights  of  all  others, 
under   claim   of   right   in   its   very   inception,    and 

must  be  continuous.  Worthley  v.  Burbanks  (1897),  146 
Ind.  534. 

It  so  accords  with  reason,  and  is  so  weU  settled,  that  a 

mortgagor  in  possession  of  mortgaged  property  does  not  hold 

the  same  adversely  to  the  mortgagee,  so  long  as  the 

6.  relation  of  mortgagor  and  mortgagee  exists,  that  we 
deem  it  unnecessary  to  discuss  it  in  this  opinion. 

Vannoy  v.  Blessing  (1871),  36  Ind.  349;  Bradford  v.  Rus- 
sell (1881),  79  Ind.  64;  Patterson  v.  Nixon  (1881),  79  Ind. 
251;  Chouteau  v.  Riddle  (1892),  110  Mo.  366,  19  S.  W.  814. 
Nor  can  the  mortgagor,  or  any  one  claiming  through  him 
the  mortgaged  premises,  set  up  a  tax  title  against  the  mort- 
gagee, for  it  is  the  duty  of  the  mortgagor  and  his 

7.  grantees  to  pay  the  taxes.    The  tax  deed  held  by  ap- 
pellee Gifford  is,  therefore,  void  as  against  appellant's 

claim.  Smith  v.  Lewis  (1866) ,  20  Wis.  ^350 ;  Avery  v.  Judd 
(1866),  21  Wis.  ^262;  Beckwith.v.  Sehorn  (1888),  31  W. 
Va.  1,  5  S.  E.  453;  Jordan  v.  Sayre  (1892),  29  Fla.  100,  10 
South.  823;  1  Jones,  Mortgages  (5th  ed.)  §680;  Gould  v. 
Day  (1876),  94  U.  S.  405,  24  L.  Ed.  232. 

The  court  erred  in  overruling  the  demurrers  to  the  twenty- 
sixth  and  twenty-seventh  paragraphs  of  answer  and  to  the 
first  and  second  paragraphs  of  the  cross-complaint  of  ap* 
pellee  Gifford. 

Judgment  reversed. 
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Bruce  v.  Indianapolis  Gas  Company. 

[No.  6,7(58.    Filed  June  21,  1910.1 

1.  Evidence. — Judicial  Notice, — Failure  of  Natural  Qua. — Courts 
take  Judicial  notice  of  the  failure  of  natural  gas.    p.  196. 

2.  Contracts. —  Extension  of  Oas-Mains. —  Torts. —  An  action  to 
recover  the  contract  price  of  certain  extensions  of  gas-mains 
never  laid,  does  not  sound  in  tort.    p.  197. 

3.  Contracts. — Discharge. — Extension  of  Qas-Mains. — Failure  of 
Crtts, — Recovery  of  Contract  Price. — ^A  contract  between  a  gas 
company  and  the  owner  of  certain  lots  whereby  such  company, 
for  a  certain  sum  agreed  to  extend  its  mains  along  the  alleys 
to  the  sear  of  such  lots  and  to  connect  with  such  lots  as  soon 
as  buildings  were  erected  thereon,  is  discharged  by  the  failure 
of  natural  gas,  and  such  owner  cannot  recover  for  the  company's 
failure  to  connect  with  the  remainder  of  the  lots,  after  the  nat- 
ural gas  4elds  have  failed  and  gas  cannot  be  obtained,    p.  107. 

4.  Contracts. — Impossible  Performance. — ^A  contract  to  furnish 
natural  gas  to  consumers  does  not  ordinarily  render  the  com- 
pany liable  for  its  failure  to  furnish  it,  where  there  has  been 
a  failure  of  gas.    p.  199. 

From  Boone  Circuit  Court;  S.  R.  Artman,  Judge. 

Action  by  Margaret  Bruce  against  the  Indianapolis  Gas 
Company.  Prom  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

WoQdburn  Mctsson,  for  appellant. 
F.  Winter,  for  appellee. 

Myers,  J. — ^Appellant  withdrew  her  third  paragraph  of 
complaint,  the  court  sustained  a  demurrer  to  the  remaining 
four  paragraph}^,  and  judgment  on  demurrer  was  rendered 
in  favor  of  appellee. 

The  ruling  of  the  trial  court  in  sustaining  appellee's  de- 
murrer to  the  first,  second,  fourth  and  fifth  paragraphs  of 
complaint,  for  want  of  facts,  is  questioned  in  this  court  l)y 
proper  assignments  of  error. 

The  facts  common  to  the  first  and  second  paragraphs  of 
the  complaint  show  that  on  March  27,  1893,  appellant  was 
Vol.  46—13 
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the  owner  of  a  certain  addition  to  the  city  of  Indianapolis, 
which  comprised  132  vacant  lots;  that  running  north  and 
south  through  said  addition  were  three  alleys,  laid  out  and 
dedicated  to  public  use;  that  on  said  date  appellee  was  en- 
gaged in  supplying  the  residents  of  said  city  with  natural 
gas,  through  connections  with  its  system  of  low-pressure  gas- 
mains  laid  in  the  streets  and  alleys  of  said  city;  that  said 
lots  were  in  the  resident  district,  and  were  adapted  for  the 
location  of  residences;  that  appellant  desired  to  sell  said 
lots,  and,  to  facilitate  the  sale  thereof,  sought  to  have 
them  connected  with  appellee's  natural  gas-mains,  which 
facts  were  known  to  appellee  at  the  time  of  making  the  fol- 
lowing written  contract : 

*  *  This  memorandum  of  agreement  made  this  27th  day 
of  March,  1893,  by  and  between  the  Indianapolis  Gas 
Company,  of  the  first  part,  and  Margaret  Bruce,  of  the 
second  part,  witnesseth: 

The  party  of  the  first  part  agrees  to  lay  a  four-inch 
low-pressure  natural  gas  pipe  in  the  first,  second  and 
third  alleys  west  of  College  avenue,  between  Bruce  and 
Sutherland  streets.  Said  party  of  the  second  part 
agrees  to  pay  said  party  of  the  first  part  the  sum  of  $40 
for  one  connection  to  each  of  the  lots  numbered  from 
1  to  132,  both  inclusive,  in  the  district  piped  under  this 
agreement. 

In  consideration  of  $1,  hereby  paid  by  said  first  party 
to  second  party,  said  second  party  hereby  sells,  trans- 
fers and  assigns  to  said  first  party  the  pipe-lines  to  be 
laid  under  this  agreement.  Said  transfer  shall  be  abso- 
lute and  in  effect  without  any  further  consideration  or 
acknowledgment  whatsoever. 

It  is  further  agreed  and  understood  that  said  pipe- 
line laid  under  this  agreement  shall  become  a  part  of  the 
low-pressure  system  of  said  first  party,  and  sendees  shall 
be  laid  from  main  to  property  line  free  of  charge  when 
the  consumers  are  ready  to  use  gas.  Gas  shall  be  fur- 
nished to  consumers  upon  the  same  conditions  and  terms 
and  subject  to  the  same  rules  and  regulations  as  other 
consumers  in  the  city  of  Indianapolis,  Indiana. 

Indianapolis  Gas  Co., 
Attest :  Per  John  R.  Pearson, 

S.  D.  Pray,  Secretary.  Assistant  to  President.'' 
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It  is  also  alleged  that  upon  the  execution  of  said  agree- 
ment, and  pursuant  to  the  terms  thereof,  appellant  paid  to 
appellee  the  sum  of  $5,280  for  one  connection  to  each  of 
said  lots;  **that  defendant  proposed  to  plaintiff,  after  the 
execution  of  said  contract,  that  it  would  put  in  and  make 
connections  between  any  of  said  lots,  and  the  mains  to  be  so 
laid  by  it,  at  any  time  plaintiff  notified  it  to  make  such  con- 
nections and  indicated  with  which  lots  she  desired  connec- 
tions made ;"  that  prior  to  the  year  1903,  upon  request  of  ap- 
pellant, appellee  connected  with  its  said  mains  forty-six  of 
said  lots  on  which  residences  had  been  erected,  the  remain- 
ing eighty-six  lots,  in  the  year  1903,  remained  vacant  and 
unsold,  and  were  never  connected  with  appellee's  gas-mains; 
that  appellee  abandoned  its  said  contract  and  removed  its 
mains  laid  by  it  under  said  contract. 

In  addition  to  the  facts  before  stated,  in  the  second  para- 
graph it  is  alleged  that  in  the  year  1903  natural  gas  failed 
to  such  an  extent  that  appellee  could  no  longer  furnish  it 
to  its  patrons ;  that  it  then  abandoned  that  part  of  its  busi- 
ness, and  thereafter  had  no  natural  gas  in  its  mains,  nor  has 
it  since  carried  on  the  business  of  supplying  natural  gas; 
that  it  is  unable  further  to  carry  out  its  contract  with  ap- 
pellant, to  her  damage. 

The  fourth  and  fifth  paragraphs  contain  practically  the 
same  facts  as  those  alleged  in  the  first  and  second,  except 
that  in  these  paragraphs  an  oral  contract  is  relied  on,  not 
materially  differing  from  the  stipulations  in  the  written  con- 
tract. 

Eighty-six  of  appellant's  lots,  we  may  assume,  the  con- 
trary not  appearing,  were  never  improved,  and  no  demand 
was  ever  made  upon  appellee  to  lay  service-pipes  from  its 
mains  to  the  property  line  of  these  lots.  Ten  years  after 
the  execution  of  the  contract  here  sued  on,  natural  gas  failed, 
thereby  making  it  impossible  for  appellant  longer  to  furnish 
gas  to  its  customers,  and  it  ceased  to  do  business.    In  1904 
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the  Supreme  Court  of  this  State  said:  **It  is  a  mat- 
1.  ter  of  general  knowledge,  hence  a  fact,  and  of  which 
this  court  has  judicial  notice,  that  natural  gas,  within 
the  territory  or  field  in  question  as  formerly  controlled  by 
appellee,  no  longer  exists  in  quantities  sufficient  to  furnish 
the  inhabitants  of  the  city  of  Indianapolis  with  fuel  for 
heating  purposes/'  State,  ex  reL,  v.  Indianapolis  Oas  Co. 
(1904),  163  Ind.  48.  Prom  the  complaint  it  does  not  ap- 
pear that  the  conditions  existing  at  that  time  have  in  any- 
wise changed.  So  that  the  question  here  involves  the  right 
of  appellant  to  recover  from  appellee  $40  for  each  lot  not 
connected  with  the  latter 's  gas-mains. 

Appellant  bases  her  right  of  recovery  upon  the  principle 
of  law  announced  in  Matthews  Glass  Co.  v.  Burk  (1904), 
162  Ind.  608.  That  was  a  suit  by  a  window  glass  manu- 
facturer for  a  balance  alleged  to  be  due  from  a  purchaser 
upon  a  written  contract  providing  that  the  glass  should  be 
paid  for  on  receipt  thereof.  The  glass  was  delivered  at 
different  times  in  carload  lots.  The  court  in  construing  that 
contract  held  that  it  was  the  intent  of  the  parties  that  all 
glass  should  be  paid  for  on  delivery,  and  that  such  pajonent 
closed  the  transaction  to  that  extent.  Here  it  is  contended 
that  the  contract,  as  in  the  case  cited,  was  divisible,  and  that 
each  connection  was  a  separate  transaction,  although  paid 
for  in  advance. 

Appellant  admits  that  the  failure  of  natural  gas  relieved 
appellee  from  the  discharge  of  its  obligation  to  make  nat- 
ural gas  connections.  But  it  is  claimed,  that  under  the  rul- 
ing in  the  case  of  Indiana,  etc,  Gas  Co.  v.  Anthony  (1901), 
26  Ind.  App.  307,  appellee  ought  not  to  be  allowed  to  retain 
something  it  received  for  nothing.  We  are  not  persuaded 
that  the  doctrine  announced  in  either  of  the  cases  last  cited 
controls  the  case  before  us.  The  case  of  Indiana,  etc..  Gas 
Co.  V.  Anthony,  supra,  was  one  to  recover  damages  for  the 
Avrongful  turning  off  of  gas  from  a  heating  stove,  also  for 
injuries  resulting  from  the  alleged  negligence  of  the  gas 
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eompany,  and  to  recover  alleged  excessive  charges  wrong- 
foUy  extorted  from  plaintiff.  That  was  an  action  in  tort 
against  the  company  for  neglecting  to  perform  a  contractual 
duty.  The  decision  was  controlled  by  the  case  of  Coy  v.  It^ 
dianapolis  Qas  Co.  (1897),  146  Ind.  655,  36  L.  R.  A.  535, 
wherein  it  was  held  that  ''in  an  action  in  tort  all  damages 
directly  traceable  to  th.e  wrong  done  and  arising  without  an 
intervening  agency  and  without  fault  of  the  injured  party 
are  recoverable.*' 

The  case  at  bar  is  not  an  action  in  tort,  nor  is  it  an  action 
to  recover  an  excessive  payment  made  as  a  matter  of  ne- 
cessity, to  obtain  what  appellant  was  justly  entitled 

2.  to  at  the  time  the  contract  was  made,  as  the  facts  in 
the  case  of  Indiana,  etc,  Oas  Co.  v.  Anthony ^  supra, 

show. 

Returning  to  the  contract  before  us,  it  appears  that  ap- 
pellee agreed  to  lay  a  four-inch  low-pressure  natural  gas 
pipe-line  in  certain  named  alleys  running  through  the 

3.  addition  to  the  city  of  Indianapolis,  owned  by  appel- 
lant.   That  stipulation  was  kept  and  the  line  laid.    It 

does  not  appear  from  the  complaint  that  appellee,  prior  to 
its  contract  with  appellant,  was  under  any  obligation  what- 
ever to  extend  its  mains  through  the  alleys  named.  It  was 
a  matter  about  which  the  parties  had  a  right  to  contract. 
There  is  no  claim  of  fraud  or  undue  advantage.  Appellant 
had  132  vacant  lots  which  she  wished  to  sell,  and,  to  facili-' 
tate  the  sale  thereof,  she  desired  to  have  appellee  extend  its 
mains  so  that  the  lots  would  be  accessible  to  a  supply  of  nat- 
ural gas.  The  parties  stood  upon  an  equal  footing,  each 
relying  upon  a  pecuniary  advantage  in  the  extension  of  said 
mains.  There  was  no  present  demand  for  natural  gas  on 
any  of  said  lots.  Such  a  demand  depended  not  alone  upon 
a  sale  of  the  lots,  but  the  erection  of  dwellings  thereon.  The 
extent  of  the  demand  for  gas  by  residents  in  said  addition 
was  problematical.  Without  customers  or  users  of  gas^  the 
capital  employed  by  appellee  in  such  extensions  would  be 
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without  profit.  Therefore,  as  we  view  this  transaction,  ap- 
pellant, in  order  to  induce  appellee  at  that  time  to  make 
such  extensions  made  the  payment  as  claimed.  There  is  no 
showing  that  the  intention  of  the  parties  was  not  expressed 
by  the  language  they  used,  nor  does  the  contract  seem  to 
be  ambiguous  or  uncertain.  While  at  this  time  it  may  seem 
that  the  gas  company  was  the  better  protected  against  the 
uncertainty  which  might  and  did  happen,  yet  there  is  no 
showing  that  either  of  the  parties  when  the  contract  was 
made  reasonably  anticipated  or  contemplated  it.  Whether 
appellant  was  benefited  by  the  contract  to  the  extent  she  had 
anticipated,  is  not  a  matter  for  us  to  consider.  By  its  terms, 
appellant  agreed  to  pay  $40  for  one  connection  to  each  of 
the  lots,  numbered  from  1  to  132,  both  inclusive.  No  time 
was  fixed  when  these  payments  should  be  made.  But  from 
the  complaint  we  learn  that  appellant  at  the  time  the  con- 
tract was 'entered  into  paid  $5,280,  which  appears  to  be  the 
sum  total  she  agreed  to  -pay  for  one  connection  to  each  of 
the  132  lots.  In  the  absence  of  anything  to  the  contrary', 
the  construction  placed  upon  a  contract  by  the  parties 
thereto  is  a  strong  circumstance,  if  not  of  controlling  influ- 
ence, as  to  what  the  contract  was  in  that  particular.  So  in 
this  case,  as  against  the  pleader,  we  may  assume  that  appel- 
lant did  nothing  more  than  she  was  required  to  do  by  the 
terms  of  the  agreement.  It  was  also  agreed  that  she  should 
,not  have  any  interest  in  the  pipe-line,  but  that  it  should  be- 
come a  part  of  appellee's  low-pressure  natural  gas  system 
then  being  operated  by  it  in  the  city  of  Indianapolis,  and 
there  is  no  contest  over  this^  stipulation.  The  contract  fur- 
ther provides  for  the  laying  of  service-pipes  by  appellee  to 
the  property  line  of  the  lots,  free  of  charge,  when  consum- 
ers are  ready  to  use  gas.  This  was  done  as  long  as  the  gas 
lasted.  It  was  certainly  the  purpose  of  appellant  to  secure 
a  supply  of  natural  gas  readily  accessible  to  each  of  said 
lots.  It  would  be  unreasonable  to  assume  that  she  paid 
$5,280  for  the  mere  right  of  having  her  lots  connected  with 
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appellee's  low-pressure  gas-mains  if  it  had  no  gas  to  trans- 
port through  them,  and  yet  she  insists  that  that  was  what 
she  bought.  At  the  time  the  contract  was  made,  appellee 
was  engaged  in  furnishing  natural  gas  to  its  consumers  in 
the  city  of  Indianapolis,  but  as  we  read  the  contract,  whether 

written  or  oral,  appellee  was  not  absolutely  bound  to 
4.     furnish  gas  or  pay  damages  for  nonperformance,  if, 

without  its  fault,  a  contingency  should  arise  making 
it  absolutely  impossible  to  do  so.  Nor  do  we  understand  that 
appellant  is  proceeding  upon  the  theory  of  liability  on  the 
part  of  appellee  for  what  it  could  in  nowise  control,  but 
upon  the  theory  that  the  contract  was  severable,  in  that  the 
price  to  be  paid  by  her  for  the  extension  of  such  mains  was 
apportioned  to  each  lot.  There  is  no  provision  in  the  con- 
tract requiring  payments  to  be  made  as  the  gas-mains  were 
connected  by  'a  service-pipe  leading  to  each  lot,  but  it  is  pro- 
vided that  the  lots  were  to  be  connected  as  the  demand  for 
gas  required.  Had  appellee  consented  to  extend  its  mains 
and  receive  a  payment  of  $40  for  each  lot  when  connected, 
such  pa3anent  would  have  closed  the  transaction  to  that  ex- 
tent, and  would  have  furnished  some  basis  for  appellant's 
contention.  But,  as  we  have  seen,  the  parties  did  not  pro- 
ceed upon  that  line,  and  such  contention  cannot  be  sustained. 
AppeUant  says:  **The  failure  of  natural  gas,  of  its  nat- 
ural supply,  classed  as  an  act  of  God,  would  relieve  appellee 
from  the  discharge  of  its  obligation  to  make  natural  gas  con- 
nections." By  this  statement  appellant  impliedly  admits 
that  the  continued  existence  of  natural  gas  was  an  indis- 
pensable element  of  performance  of  that  part  of  the  contract 
relating  to  the  making  of  connections.  Therefore,  if  per- 
formance depended  on  the  continued  existence  of  natural 
gas,  and  there  is  no  provision  in  the  contract  for  a  substi- 
tuted performance,  **the  existence  of  the  means  of  perform- 
ance is  a  condition  without  which,  in  the  absence  of  fault, 
there  can  be  no  liability.  This  doctrine  is  very  clearly  stated 
in  2  Chitty,  Contracts  (11th  ed.)  1076,  1078,  and  the  cita- 
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tions.  The  doctrine  is  reasonable,  and  assumes  that  both 
parties  become  interested  in  the  continued  existence  of  the 
subject  of  the  condition."  Shear  v.  Wright  (1886),  60 
Mich.  159,  26  N.  W.  871.  See,  also,  Krause  v.  Board,  etc. 
(1904),  162  Ind.  278,  65  L.  R.  A.  Ill,  102  Am.  St.  203; 
Walker  v.  Tucker  (1873),  70  111.  527;  Lorillard  v.  Clyde 
(1894),  142  N.  Y.  456,  37  N.  E.  489,  24  L.  R.  A.  113. 

In  the  case  of  Siegel,  Cooper  &  Co.  v.  Eaton  &  Prince  Co. 
(1897),  165  111.  550,  46  N.  E.  449,  it  was  said:  '*We  think 
the  law  is,  that  where  a  contract  is  entered  into  with  refer- 
ence to  the  existence  of  a  particular  thing,  and  that  thing 
is  destroyed  before  the  time  for  the  performance  of  the  con- 
tract, without  the  fault  of  either  party,  both  parties  are  ex- 
cused from  performing  the  contract,  but  neither  is  entitled 
to  recover  anything  for  a  part  performance  thereof." 

Judgment  affirmed. 


City  of  Martinsville  v.  Washington  TowNsmp 

OF  Morgan  County. 

[No.  7,G96.    Filed  June  21,  1910.] 

1.  Drains. —  Taxation  of  Cities  for. —  Legislative  Questions. — 
Whether  property  within  a  city  benefited  by  the  construction  of 
a  drain  passing  through,  or  having  Its  source  within,  such  city, 
shall  be  taxed  for  the  construction  thereof,  is  a  legislative  ques- 
tion,   p.  204. 

2.  Taxation. — Totimships. — Cities. — Purposes. — ^Townships  outside 
of  cities  cannot  be  taxed  for  purely  city  purposes,  nor  cities,  for 
purely  township  purposes;  but  both  may  be  taxed  for  improve- 
ments conducive  to  their  mutual  interests,    p.  204. 

3.  Statutes. — Construction. — Consideration  of  Other  Statutes. — 
In  construing  an  ambiguous  statute  the  courts  may  consider 
prior  and  subsequent  statutes  on  the  same  subject,    p.  205. 

4.  Drains. — Cleaning. — Allotment  of. — Taanng  Districts. — Statutes. 
.—Under  §§6140-6161  Burns  1908,  Acts  1907  pp.  508  and  600,  the 
legislature,  for  the  purpose  of  cleaning  and  repairing  drains, 
has  created  taxing  districts  composed  of  cities  and  of  citizens  of 
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townships  outside  of  cities,  the  burdens  presumably  being  allot- 
ted according  to  the  benefits,    p.  205. 

5.  Drains. — Repair.^  Township  Trustees. — Duties  of, — ^Under  the 
act  of  1907  (Acts  1907  p.  600,  §§6160^  6161  Burns  1908),  it  is 
the  duty  of  township  trustees  to  see  that  drains  are  kept  clean 
and  In  repair,    p.  207. 

6.  Drains. — Allotment  for  CletMing. — Failure  to  Appeal. — CoHat- 
eral  Attack. — ^Where  a  city  failed  to  clean  its  alloted  portion  of 
a  drain,  or  to  appeal  from  stich  allotment  when  made  by  the 
proper  county  surveyor,  under  S§6160,  6161  Bums  1908,  Acts 
1907  p.  600,  it  cannot  question  the  correctness  thereof  In  an  ac- 
tion by  the  township  to  collect  the  cost  of  such  work,  the  trus- 
tee having  been  compelled  to  have  it  done.    p.  208. 

From  Morgan  Circuit  Court ;  Joseph  W.  WiUiams,  Judge. 

Action  by  Washington  Township  of  Morgan  County 
against  the  City  of  Martinsville.  From  a  judgment  for 
plaintiff,  defendant  appeals.      Affirmed. 

John  E.  Sedwick,  for  appellant. 
Renner,  McNutt  &  Bain,. ior  appellee. 

CoMSTOCK,  C.  J.— Appellee  brought  this  action  against  ap- 
pellant to  recover  a  certain  sum  of  money  which  it  is  alleged 
the  trustee  of  Washington  township  was  required  to  expend 
in  cleaning  out  the  portion  of  a  public  ditch  which  had  been 
allotted  to  said  city  for  cleaning,  as  provided  by  law,  and 
which  portion  said  city  refused  to  clean. 

The  complaint,  in  substance,  alleges  that  under  the  gen- 
eral drainage  acts  of  1907  (Acts  1907  p.  508  and  p.  600, 
§§6140-6161  Burns  1908),  and  especially  the  sections  thereof 
providing  for  cleaning  and  repairing  drains  upon  the  re- 
quest  of  the  township  trustee,  the  county  surveyor  proceeded 
to  allot  said  ditch  for  cleaning;  that  a  portion  thereof  (all 
the  small  part  within  the  city  limits  and  a  part  thereof  out- 
side) was  allotted  to  the  city  for  cleaning,  but  the  city  failed 
and  refused  to  clean  the  part  so  allotted  outside  the  city, 
and  the  trustee  proceeded,  as  provided  by  statute,  to  have 
said  portion  cleaned. .  There  is  a  prayer  for  judgment  for 
the  amount  so  expended,  and  also  for  attorneys'  fees. 
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Appellant's  demurrer  for  want  of  facts  was  overruled  to 
said  complaint,  and,  refusing  to  plead  further,  judgment  was 
rendered  in  favor  of  appellee. 

The  controlling  question  presented  by  the  assignment  of 
errors  is  the  sufficiency  of  the  complaint. 

Section  6150,  supra,  provides  that  any  benefit  assessed  to 
any  highway  shall  be  assessed  against  the  proper  township, 
and  shall  be  paid  by  the  trustee  out  of  the  fund  belonging 
to  such  township;  that  assessments  on  account  of  improve- 
ments to  streets  and  alleys  in  incorporated  towns  or  cities 
shall  be  against  such  towns  or  cities. 

Section  6152,  supra,  provides  that  all  ditches  or  drains 
that  may  have  been  or  may  hereafter  be  constructed  under 
and  by  virtue  of  any  law  of  this  State  shall,  after  the  allot- 
ment is  made  by  the  county  surveyor,  be  under  the  charge 
and  supervision  of  the  trustee  of  the  township  in  which  said 
ditches  are  located,  whose  duty  it  shall  be  to  see  that  said 
ditches  are  cleaned  out,  kept  free  from  obstruction  and  in 
proper  repair,  so  as  to  answer  their  purpose. 

Section  6153,  supra,  makes  it  the  duty  of  the  county  sur- 
veyor in  each  county  in  which  any  ditch  or  drain  is  located, 
when  ordered  by  the  trustee  of  the  township  in  which  some 
part  of  such  ditch  is  located,  to  examine  such  ditch  within 
his  respective  county,  except  dredged  ditches,  and  to  fix  and 
determine  the  portion  thereof  that  the  owner  of  each  tract 
of  land,  and  each  corporation,  county  or  township  assessed 
for  the  construction  thereof,  should  biennially  clean  out  and 
keep  in  repair. 

Section  6154,  supra,  provides  that  such  surveyor  shall 
cause  to  be  posted,  for  not  less  than  ten  days,  in  five  public 
places  in  the  township  where  lands  are  allotted  a  portion  of 
said  work,  written  or  printed  notices  of  the  place  where  and 
the  time  when  he  will  hear  all  objections  that  may  be  made 
to  such  allotments,  etc. 

Section  6155,  supra,  provides  that  any  person  aggrieved 
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may  appeal  from  such  order  to  the  circuit  or  superior  court 
of  the  county. 

Section  6141,  supra,  reads  in  part  as  follows:  **It  [the 
petition]  shall  also  state  that  in  the  opinion  of  the  petition- 
ers that  the  public  health  will  be  improved,  or  that  one  or 
more  public  highways  of  the  county,  or  street  or  streets  of, 
or  within  the  corporate  limits  of  a  city  or  town,  will  be  bene- 
fited by  the  proposed  drainage." 

Section  6142,  swpra,  reads  in  part  as  follows:  ** When- 
ever the  petitioner  or  petitioners  shall  file  their  petition  in 
the  clerk's  office  of  the  circuit  or  superior  court,  he  or  they 
shall  fix  or  note  thereon  the  day  set  for  the  docketing  thereof 
and  shall  give  the  owner  or  occupant  of  each  tract  of  land 
described  in  said  petition,  who  is  a  resident  of  the  county  or 
counties  in  which  said  land  is  situated,  and  to  the  trustee 
of  the  township,  mayor  of  the  city,  president  of  the  board 
of  trustees  of  every  town  or  city,  and  the  agent  of  any  rail- 
road company  or  corporation  or  company,  public  or  private, 
to  be  affected  by  the  proposed  work,  notices  thereof." 

At  the  same  session  of  the  legislature  the  other  act  was 
passed — for  cleaning  and  repairing  of  drains  (Acts  1907 
p.  600,  §§6160,  6161  Bums  1908),— which  provided  that  it 
should  not  repeal  any  law  enacted  during  the  same  session, 
but  should  be  supplemental  thereto. 

Section  6161,  supra,  provides:  "It  shall  be  the  duty  of 
every  person  or  corporation  to  whom  any  allotment  has  been 
made,  upon  receipt  of  such  notice  [as  provided]  from  the 
trustee  (or  other  person  for  him),  to  perform  his  allotment 
within  the  time  fixed  within  said  notice,  and  on  failure  to 
do  so  the  trustee  shall  proceed  at  once  to  have  the  same  com- 
pleted, and  shall  certify  the  cost  thereof,  to  the  auditor  of 
the  county,  who  shall  place  the  same  on  the  tax  duplicate  as 
other  taxes  against  such  person  or  corporation,  and  to  be 
collected  as  other  taxes  are  collected,  and  when  collected, 
the  same  to  be  paid  over  to  such  trustee,  or  such  trustee  may 
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recover  such  expense  before  any  justice  of  the  peace  of  the 
township  where  the  owner  resides,  or  through  or  into  which 
such  railroad  or  road  runs ;  or  he  may  bring  suit  in  the  cir- 
cuit or  superior  court  of  the  county  to  coUect  such  expense 
and  fees,  and  enforce  and  foreclose  the  lien  on  such  land, 
or  upon  such  road  or  railroad,  and  in  all  suits  brought  by 
the  trustee  under  the  provisions  of  this  act  such  trustee  shall 
also  recover  reasonable  attorney's  fees,"  etc. 

Whether  property  within  a  city,  benefited  by  a  drain  which 

passes  through  or  has  its  origin  in  said  city,  and  extends 

into  territory  beyond  the  city  limits,  should  be  taxed 

1.  in  common  with  other  property  outside  the  corporate 
limits  is  a  question  for  the  legislature  and  not  for  the 

courts. 

The  various  sections  of  the  statute  in  question  contemplate 
the  construction,  repair  and  keeping  clean  of  such  ditches^ 
for  the  common  welfare  of  the  people — ^the  residents  of  towns 
and  citizens  of  townships.  The  legislature  has  named  a  com- 
mon  of&cer  to  protect  and  care  for  such  drains,  and  has  pro- 
vided a  method  by  which  it  shall  be  done.  It  is  not  claimed 
in  this  action  that  there  has  been  any  irregularity  in  the 
construction  of  the  drain  or  in  the  method  employed  to  keep 
it  repaired,  cleaned  and  unobstructed ;  nor  that  the  officer  in 
charge  of  the  work  under  said  act  has  omitted  to  do  any- 
thing required  of  him.  The  only  question  is  whether  there 
is  any  authority  under  the  law  to  make  the  assessment  which 
is  here  involved. 

It  has  been  said  that  there  is  no  authority  given  to  tax  the 
people  of  a  township  outside  the  city  for  support  of  inter- 
ests within  and  relating  alone  to  the  city  in  its  dis- 

2.  tinct  corporate  capacity.     It  might,  in  like  manner, 
be  said  that  those  interests  which  are  peculiar  to  citi- 
zens and  property  outside  said  city  must  find  support  alone 
from  those  whose  interests  they  are ;  namely,  those  of  town- 
ships    as     distinguished     from     those     of     cities.       But» 
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it  must  be  admitted,  we  think,  that  there  may  be  interests, 
general  and  mutual,  between  citizens  and  property  within 
the  city  and  outside  the  city  and  within  the  civil  township ; 
that  there  may  be  affirmative  legislation  recognizing  these 
mutual  interests,  and  providing  common  officers  to  protect 
and  enforce  them.  In  view  of  such  mutual  interest,  such 
citizens  or  such  property  would  constitute  the  taxing  dis- 
trict. Kerlin  v.  Reynolds  (1895),  142  Ind.  460;  By  ram  v. 
Board,  etc,  (1896),  145  Ind.  240,  33  L.  R.  A.  476. 

In  construing  a  statute,  if  the  meaning  is  doubtful  or  un- 
certain, the  court  may  look  to  other  statutes. bearing  upon 
the  same  subject,  whether  passed  before  or  after  the 

3.  one  under  consideration.    Stout  v.  Board,  etc,  (1886), 
107  Ind.  343 ;  Hunt  v.  Lake  Shore,  etc.,  B.  Co.  (1887) , 

112  Ind.  69;  May  v.  Hoover  (1887),  112  Ind.  455. 

The  legislature  has  in  the  foregoing  statute  affirmatively 
recognized  the  mutual  interest  of  citizens  within  and  with- 
out the  municipal  corporation,  and  provided  a  com- 

4.  mon  officer  to  protect  them.    Section  267  of  the  *  *  cities 
and  towns  act"  (Actsa905  p.  219,  §8961  Bums  1908) 

provides  that  cities  and  towns  shall  have  exclusive  power 
over  their  streets,  highways  and  alleys,  except  when  otherwise 
provided  by  law.  The  matter  of  public  drains  furnishes  an 
exception. 

The  case  of  Anderson  v.  Endicutt  (1885),  101  Ind.  539,  is 
cited  by  appellant,  and  is  a  case  decided  under  §3161  R.  S. 
1881,  which  reads  as  follows:  **The  common  council  shall 
have  exclusive  power  over  the  streets,  highways,  alleys,  and 
bridges  within  such  city."  This  act  provides  no  exception 
as  in  the  act  of  1905  (§8961,  supra).  Concerning  the  case 
of  Anderson  v.  Endicutt,  supra,  the  Supreme  Court  in 
Sauntman  v.  Maxwell  (1900),  154  Ind.  114,  says:  **It  held 
that  the  cities  of  this  State  had  exclusive  jurisdiction  of  the 
matter  of  drainage  within  their  limits  and  that  there  was  no 
authority  for  the  construction  of  drains  in  cities  by  drainage 
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commissioners  under  the  direction  of  the  circuit  court.  The 
decision  was  made  with  reference  to  the  circuit  court  drain- 
age act  of  1881,  as  amended  in  1883.  Sections  4273-4284 
R.  S.  1881;  Acts  1883  p.  173.  The  act  of  1885  [Acts  1885 
p.  129]  repealed  the  act  of  1881.  The  part  of  section  two 
of  the  act  of  1885,  above  quoted,  is  identical  with  the  corre- 
sponding part  of  section  two  of  the  act  as  adopted  in  1881 
and  amended  in  1883.  It  is  probable  that  the  act  of  1885 
was  amended  in  1889,  by  reason  of  the  Anderson  decision 
[Anderson  v.  Endicutt  (1885),  101  Ind.  539]." 

The  drainage  law  of  1885  was  amended  in  1889  (Acts  1889 
p.  285),  1891  (Acts  1891  p.  47)  and  1893  (Acts  1893  p.  271). 
Section  one  of  the  amended  act  of  1893,  supra,  provides  for 
the  construction  of  drains  through  corporate  limits  of  cities 
and  towns.    Section  nine  of  the  drainage  act  of  1885,  supra, 

m 

provided  that  any  benefit  assessed  to  any  highway  should 
be  assessed  against  the  property  of  the  township,  and  paid 
by  the  trustee  out  of  the  funds  belonging  to  the  township. 
The  assessment  for  the  improvement  of  streets  should  be 
assessed  against  the  property  of  such  town  or  township. 

The  case  of  Quick  v.  Templin  (1908),  42  Ind.  App.  151,  is 
cited  by  appellant  as  sustaining  its  position.  That  case  was 
decided  under  the  drainage  law  passed  in  1905  (Acts  1905 
p.  456,  §5622  et  seq.  Burns  1905).  Section  ten  of  said  act 
(§5631,  supra)  among  other  things  provided  **that  such 
parts  of  public  drains  as  are  within  the  corporate  limits  of 
any  city  or  town  shall  be  kept  in  repair  by  such  city  or 
town.'*  This  provision  is  omitted  from  the  act  of  1907  (Acts 
1907  p.  600,  §§6160,  6161  Burns  1908). 

Under  §5631,  supra,  it  can  readily  be  seen  that  a  wrong- 
ful burden  could  be  imposed  upon  municipal  corporations, 
even  if  no  portion  of  the  costs  of  the  construction  or  mainte- 
nance of  the  drain  outside  the  municipality  were  allotted  to 
it,  depending  upon  the  extent  and  cost  of  the  drain  within 
the  city  limits.  But  under  the  law  as  it  now  is,  the  costs 
are  presumably  allotted  according  to  the  benefits,  when  such 
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benefit  results  from  the  drain,  long  or  short,  within  and  with- 
out the  corporate  limits. 

The  complaint  shows  that  appellant  is  a  city  of  5,000  in- 
habitants ;  that  the  drain  in  question  leads  from  White  river, 
from  a  point  about  three  miles  southwest  of  said  city  to 
within  the  limits  of  said  city,  and  carries  all  the  surface- 
water  that  accumulates  in  the  streets  of  said  city  to  the  river, 
and  is  practically  the  only  form  of  drain  for  said  city ;  that 
7,500  feet  was  allotted  to  said  city,  900  feet  of  which  was 
within  the  corporate  limits.  The  city  was  assessed  with,  and 
paid  for,  the  original  construction  of  said  ditch. 

Section  two  of  the  drainage  act  of  1907  (§6161,  supra) 
provides  that  the  county  surveyor  shall  determine  the  por- 
tions of  the  ditch  that  the  owner  of  each  tract  of  land  and 
each  corporation,  county  or  township,  assessed  for  the  con- 
struction thereof,  shall  annually  clean  out  and  keep  in  re- 
pair. The  same  section  also  provides  that  any  person  or 
corporation  aggrieved  may  appeal,  and  that  it  shall  be  the 
duty  of  every  person  or  corporation  to  whom  any  work  is 
allotted  to  perform  the  allotment,  etc.  Thus  we  see  that  sec- 
tion nine  (§6150,  supra)  of  the  general  drainage  law,  pro- 
vides for  assessment  of  benefits  to  streets,  and  that  such 
assessment  shall  be  against  the  cities  and  towns.  A  similar 
act  was  in  force  when  the  ditch  in  question  was  constructed, 
and  when  appellant  was  assessed  for  its  construction,  as 
alleged  in  the  complaint. 

Section  ten  of  said  act  (§6152,  supra)  makes  it  the  duty 

of  the  township  trustee  to  see  that  this  particular  ditch  shall 

be  kept  cle^n,  open  and  in  proper  repair.    The  drain- 

5.    age  act  of  1905,  supra,  provided  that  the  county  sur- 
veyor should  keep  the  ditch  in  repair,  but  this  section 
was  omitted  from  the  law  of  1907,  supra.    So  that,  under 
the  law  of  1907  it  is  the  duty  of  the  township  trustee  to  see 
that  the  ditches  are  kept  clean  and  in  repair. 

There  is  no  showing  that  appellant  appealed  from  the  or- 
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der  of  the  allotment  of  the  county  surveyor,  as  filed 
6.    with  the  township  trustee.    As  to  all  matters  relative 
to  proper  proceedings,  notice,  etc.,  appellant  is  con- 
cluded thereby.    Davis  v.  Lake  Shore,  etc,  B.  Co.  (1888), 
114  Ind."  364;   TrimUe  v.  McOee   (1887),   112  Ind.  307; 
Terre  Haute,  etc.,  B.  Co.  v.  Soice  (1891),  128  Ind.  105; 
Beatty  v.  Pruden  (1895),  13  Ind.  App.  507.     Due  notice 
having  been  given  to  the  mayor  of  the  city  of  the  allotment, 
and  no  appeal  having  been  taken  from  the  action  of  the  sur- 
veyor by  the  city,  it  is  in  this  collateral  attack  estopped  to 
deny  liability. 
We  find  no  reversible  error. 
Judgment  affirmed. 


City  of  Huntington  v.  Bucher. 

[No.  6,850.    Filed  June  22,  1910.] 

1.  Municipal  Corporations. — Street  Asaessments.  —  Reappraise- 
ment. — Petition. — A  petition  to  the  circuit  or  superior  court  for 
a  reappraisement  of  the  benefits  received  from  a  certain  street 
improvement,  under  §8716  Burns  1908,  Acts  1905  p.  219,  §111, 
should  allege  that  the  petitioner  appeared  before  the  council  at 
the  time  designated  for  the  hearing  of  objections  or  remon* 
strances,  and  made  objections  thereto,    p.  210. 

2.  Municipal  Corporations. — Street  Assessments. — Appraisers. — 
Failure  to  Report. — Where  appraisers,  appointed  under  §8716 
Burns  1908,  Acts  1905  p.  219,  §111,  to  assess  the  benefits  re- 
ceived from  certain  street  Improvements,  fall  to  agree,  a  new  set 
of  appraisers  should  be  appointed,    p.  211. 

Prom  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Petition  by  Eliza  Bucher,  to  which  the  City  of  Hunting- 
ton objects.  From  a  judgment  for  petitioner,  the  city  ap- 
peals.    Beversed. 

Emmett  0.  King,  for  appellant. 
B.  4.  Kaufman,  for  appellee. 

Watson,  P.  J. — Appellee  herein  filed  her  verified  petition 
in  the  Huntington  Circuit  Court,  asking  for  the  appoint- 
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ment  of  three  disinterested  freeholders  to  reassess  the  bene- 
fits accming  to  her  property  from  the  improvement  of  a  sys- 
tem of  streets  by  grading.  Appellant  filed  a  motion  to  dis- 
miss the  petition,  which  was  overruled  and  exceptions  taken. 
The  first  appraisers  appointed  by  the  court  reported  that 
they  were  unable  to  agree  on  the  benefit  to  said  lot.  The 
court  thereupon  appointed  three  other  appraisers,  who  re- 
ported that  said  lot  was  not  benefited  by  said  improvement. 
There  was  a  judgment  for  appellee,  and  an  appeal  prayed 
by  and  granted  to  appellant. 

The  errors  relied  on  for  reversal  are:  (1)  The  petition 
of  Eliza  Bucher  does  not  state  facts  suf&cient  to  constitute 
a  cause  of  action.  (2)  The  court  erred  in  overruling  appel- 
lant's motion  to  dismiss  the  petition.  (3)  The  court  erred 
in  sustaining  appellee's  motion  for  the  appointment  of  a  sec- 
ond set  of  appraisers.  The  first  two  errors  assigned  call  in 
question  the  sufficiency  of  the  petition  and  the  action  of  the 
court  in  refusing  to  dismiss  it,  and  they  may  properly  be 
considered  together. 

Appellee  brought  this  proceeding  under  section  111  of  the 
act  of  1905  (Acts  1905  p.  219,  §8716  Burns  1908),  which 
provides  for  making  assessments  against  lots  or  parcels  of 
land  whenever  any  contract  for  the  improvement  of  any 
street  or  alley  has  been  completed,  and  for  making  an  assess- 
ment roll,  containing  the  names  of  the  owners  of  property 
abutting  on  or  adjacent  to  the  improvement  which  is  liable 
to  assessment.  It  further  provides  that,  after  the  assess- 
ment roll  has  been  completed  and  filed,  the  board  of  public 
works  shall  cause  to  be  published  for  one  week,  in  a  daily 
newspaper  of  general  circulation  in  the  city,  a  notice  de- 
scribing in  a  general  character  the  improvement,  etc.  Such 
notice  shall  also  state  that  the  assessment  roll,  containing 
the  names  of  the  owners,  description  of  the  property 
subject  to  be  assessed,  and  the  amounts  of  the  prima  facie 
assessment,  if  any,  is  on  file  in  the  office  of  the  board  of  pub- 
VoL.  46—14 
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lie  works,  and  shall  name  the  day  on  which  the  board  will 
receive  and  hear  remonstrances,  if  any,  against  the  prima 
facie  assessment,  **and  will  determine  the  question  as  to 
whether  such  lots  or  tracts  of  land  have  been  or  will  be  bene- 
fited by  said  improvement  in  the  amounts  named  on  said 
roll,  or  in  a  greater  or  less  sum  than  that  named  on  said 
roll,  or  in  any  sum,  at  which  place  and  time  all  owners  of 
such  real  estate  may  attend,  in  person  or  by  representative, 
and  be  heard.  •  *  •  After  said  hearing,  said  board  shall 
either  sustain  or  modify,  in  whole  or  in  part,  the  prima  facie 
assessment  as  indicated  on  said  roll,  either  by  confirming  the 
prima  facie  assessment  against  any  or  all  lots  or  tracts  de- 
scribed in  said  roll,  or  by  increasing  or  reducing  the  same, 
according  to  the  special  benefits  which  said  board  decides 
each  such  lot  or  tract  of  land  has  received  or  will  receive  on 
account  of  such  improvement."    §8716,  supra. 

Appellant  insists  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  that  it  does  not 
aver  that  appellee  appeared  before  the  council  and 
1.  objected  to,  or  remonstrated  against,  the  amount  as- 
sessed upon  her  lot.  The  statute  (§8716,  supra)  says 
that  the  owner  may  appear  in  person  or  by  representative, 
and  be  heard ;  and  that  after  the  hearing  the  board  shall  sus- 
tain or  modify  the  prima  facie  assessment,  by  confirming  it 
as  to  any  or  all  of  said  lots,  according  to  the  benefits  re- 
ceived. In  cases  where  the  statute,  like  the  one  under  con- 
sideration, has  been  construed  with  reference  to  appearing 
before  the  tribunals  which  have  the  power  to  alter  or  change 
the  assessments,  it  has  been  held  that  such  appearance  is 
necessary  before  the  party  challenging  the  assessment  roll 
will  be  entitled  to  have  appraisers  appointed  on  petition  to 
the  circuit  or  superior  court.  Bradley  v.  City  of  Frankfort 
(1885),  99  Ind.  417;  City  of  Valparaiso  v.  Parker  (1897), 
148  Ind.  379;  Leeds  v.  De frees  (1901),  157  Ind.  392;  Shank 
V.  Smith  (1901) ,  157  Ind.  401,  55  L.  R.  A.  564 ;  City  of  Hunt- 
ington V.  Amiss  (1906),  167  Ind.  375. 
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In  the  case  of  Bradley  v.  City  of  Frankfort,  supra,  it  is 
said:  **When  persons  are  served  with  notice  of  the  second 
meeting  of  the  commissioners  they  are  called  upon  to  appear 
before  them  and  protect  their  rights.  If  the  notice  does  not 
serve  this  purpose,  and  carry  with  it  the  right  and  duty  to 
thus  appear,  it  serves  no  purpose  at  all,  and  might  as  well 
not  be  given.  The  commissioners  thus  assembled  at  the  sec- 
ond meeting  are  there,  in  a  sense,  as  the  triers  of  the  fact 
as  to  whether  or  not  the  lands  of  the  persons  named  in  the 
first  report  will  be  benefited  or  damaged  by  the  proposed 
opening  of  the  streets.'' 

In  the  case  of  City  of  Huntington  v.  Amiss,  supra,  the 
court  said,  quoting  from  City  of  Valparaiso  v.  Parker  (1897), 
148  Ind.  379:  **It  is  the  general  rule  that  such  objections 
must  be  made  at  the  earliest  opportunity,  so  that  the  pro- 
ceedings shall  not  be  allowed  to  proceed  to  a  fruitless  result 
with  accumulation  of  costs ;  and  if  not  so  made  they  will  be 
deemed  to  be  waived." 

In  the  case  of  Hibhen  v.  Smith  (1903),  191  U.  S.  310,  24 
Sup.  Ct.  88,  48  L.  Ed.  195,  it  is  said,  quoting  from  Spring 
Valley  Wuter-Works  Co.  v.  Schottler  (1884),  110  U.  S.  347, 
28  L.  Ed.  173,  4  Sup.  Ct.  48:  **Like  every  other  tribunal 
established  by  the  legislature  for  such  a  purpose,  their  duties 
are  judicial  in  their  nature,  and  they  are  bound  in  morals 
and  in  law  to  exercise  an  honest  judgment  as  to  all  matters 
submitted  for  their  ofScial  determination.  It  is  not  to  be 
presumed  that  they  will  act  otherwise  than  according  to  this 
rule." 

It  is  also  urged  that  the  court  erred  in  sustaining  appel- 
lee's motion  for  the  appointment  of  a  second  set  of  apprais- 
ers.   It  is  shown  that  the  appraisers  first  appointed 

2.  by  the  court  did  not  report,  except  that  they  were 
unable  to  agree,  and  the  court,  upon  said  showing  and 
on  petition,  appointed  other  appraisers,  and  this  is  assigned 
as  error. 

The  statute  provides  that  if  the  owner  of  a  lot  or  parcel 
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of  land  so  assessed  is  not  satisfied  with  the  assessment,  he 
may  file  his  petition  in  the  circuit  or  superior  court,  asking 
for  the  appointment  of  three  disinterested  freeholders  to  re- 
assess the  benefits,  if  any,  accruing  to  his  property.  Ap- 
pellee did  this,  and  the  court  appointed  the  appraisers.  It 
certainly  was  no  fault  of  appeUee  that  said  appraisers  failed 
to  report,  and,  under  the  statutes,  she  was  entitled  to  an 
appraisement  as  provided  therein.  If  these  appraisers  failed 
for  any  cause  so  to  appraise  the  benefits,  if  any,  it  was  the 
court's  duty  to  appoint  new  appraisers,  that  the  statute 
might  be  complied  with,  and  in  so  doing  the  court  com- 
mitted no  error. 

The  petition  is  insufficient,  and  the  first  two  assignments 
of  error  are  sustained. 

The  judgment  is  reversed,  with  leave  to  appellee  to  amend 
her  petition  in  accordance  with  this  opinion,  and  for  further 
proceedings  not  inconsistent  herewith. 


Security  Mutual  Life  Insurance  Company 

V.  Frankel  et  al. 

[No.  6,699.     Filed  June  22,  1910.] 

1.  Contracts. — Commissions  on  Insurance  Premiums. — When  Due, 
— Under  a  contract  providing  that  wlienever  the  insurance  in 
force  to  the  credit  of  such  contract  equals  $100,000,  then  a  cer- 
tain commission  would  be  paid  to  the  agent  on  the  second  and 
subsequent  premiums,  "as  collected"  by  the  company,  such  com- 
missions to  continue  so  long  as  such  insurance  remains  in  force, 
such  commissions  are  payable  to  the  agent  only  as  the  premiums 
are  collected;  and  he  is  not  entitled  to  collect  In  advance  from 
the  company,  nor  to  set  off  the  probable  present  value  of  commis- 
sions to  be  realized  therefrom,  against  a  present  indebtedness  to 
the  company,    p.  217. 

2.  Peincipal  and  Agent. — Report. — It  is  the  duty  of  an  agent, 
when  called  upon,  to  make  an  accurate  report  to  his  principal 
and  to  pay  over  all  sums  due.    p.  218. 

3.  Pmncipal  and  Agent. — Discharge  of  Agent,  —  Contracts. — 
Breach, — Where  an  agent's  contract  with  hip  principal  provides 
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that  the  ageiit*s  failure  to  make  a  report,  or  to  pay  over,  on  de- 
mand, any  money  belonging  to  the  principal,  should  terminate  the 
agency,  a  discharge  of  such  agent,  where  he  refused  to  make  a 
report  and  to  turn  over  money  belonging  to  such  principal,  is 
not  a  violation  of  such  contract,  p.  219. 
4.  Principal  aito  Surety. — Dischargc-^Alteration  of  Contract. — 
Answer. — ^A  surety,  in  order  to  present  the  question  of  a  dis- 
charge because  of  the  alteration  of  its  contract,  must  set  out 
such  alteration  in  an  answer,  the  general  denial  being  insufficient 
to  present  such  a  question,    p.  219. 

Prom  Hamilton  Circuit  Court;  Ernest  E.  Cloe,  Special 
Judge. 

Action  by  the  Security  Mutual  Life  Insurance  Company 
against  Jacob  Frankel  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed, 

Miller,  Shirley  cfe  Miller  and  Frederic  W.  Jenkins,  for 
appellant. 
W.  S.  Taylor  and  Kane  dk  Kane,  for  appellees. 

Rabb,  J. — ^AppeDant  is  a  life  insurance  company,  organ- 
ized under  the  laws  of  the  State  of  New  York,  and  having  its 
principal  offices  in  said  state. 

Having  complied  with  the  laws  of  this  State,  authorizing 
it  to  do  life  insurance  business  here,  appellant  and  appellee 
Frankel,  on  September  6,  1902,  entered  into  a  contract, 
whereby  said  Frankel  was  appointed  as  the  company's  gen- 
eral agent  to  solicit  and  effect  insurance  for  it  in  this  State, 
and  he  was  thereby  invested  with  power  to  appoint  sub- 
agents  throughout  the  State,  and  was  authorized,  upon  the 
approval  by  the  company  of  applications  secured  by  him,  to 
collect  the  first  premiums  therefor,  and  deliver  policies  to  the 
insured  on  behalf  of  the  company.  By  the  terms  of  tfiis 
contract,  all  moneys  received  or  collected  by  Frankel  were 
to  be  remitted  to  the  company,  as  often  as  required  by  it,  and 
it  was  his  duty  to  turn  the  money  over  to  the  company  or 
any  authorized  officer  or  agent  thereof,  whenever  required  in 
writing  so  to  do. 

The  contract  provided  that  appellee  Frankel  was  to  have 
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as  compensation  for  his  services  a  certain  per  cent  of  the 
first  premium  on  all  policies  issued  by  the  company  upon 
applications  written  by  him  or  his  subagents,  and  whenever 
the  insurance  in  force  to  the  credit  of  the  contract,  that  is, 
when  the  policies  procured  by  Frankel,  exclusive  of  a  cer- 
tain kind  of  policy  designated  in  the  contract  as  a  nonpar- 
ticipating  policy  equalled  $100,000,  then  upon  the  second 
and  subsequent  years'  premiums  upon  such  policies,  as  they 
were  collected  by  the  company,  appellee  was  to  have  seven 
per  cent,  such  commissions  to  continue  so  long  as  the  $100,- 
000  of  insurance  on  policies  of  his  procuring,  of  the  desig- 
nated character,  remained  in  force. 

The  contract  provided  that  the  failure  or  neglect  of 
Frankel  to  make  reports  or  to  pay  over  on  demand  the 
money  in  his  hands  belonging  to^the  company,  according  to 
the  rules  and  regulations  governing  agents,  should  terminate 
the  agency.  It  also  provided  that  either  party  might,  for 
just  and  reasonable  cause,  terminate  the  contract,  by  giving 
thirty  days'  notice  to  the  other. 

At  the  same  time,  by  a  supplemental  agreement  between 
the  parties,  it  was  provided  that  if  at  the  expiration  of  one 
year  from  the  date  of  the  contract  Frankel  so  desired,  the 
company  would  appoint  him  its  collector  for  the  State  of 
Indiana,  and  for  his  services  in  collecting  premiums  would 
pay  him  three  per  cent  of  the  premiums  collected.  Subse- 
quently, on  July  28,  1903,  Frankel  was  appointed  by  appel- 
lant as  its  collector,  and  authorized  to  collect  and  receive 
annual  premiums  upon  its  policies  outstanding  in  this  State, 
for  which  he  was  to  receive  the  designated  compensation, 
which  appointment,  by  its  terms,  was  revocable  at  the  pleas- 
ure of  the  company. 

Subsequently,  by  agreement,  the  original  contract  between 
the  parties  was  modified,  so  that  the  territory  covered  was 
limited  to  certain  counties  in  the  State.  Under  this  contract, 
appellee  Frankel  entered  upon  the  duties  of  his  agency,  and 
continue^        appellant's  service  thereunder  until  his  author- 
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ity  was  revoked  by  appellant,  and  the  agency  terminated  on 
July  14,  1905, 

The  terms  of  the  contract  also  required  appellee  Frankel 
to  give  bond  to  appellant's  approval,  to  secure  the  faitliful 
performance  of  the  duties  of  his  agency;  and,  in  compli- 
ance with  this  provision  of  the  contract,  Frankel  and  appel- 
lee American  Surety  Company  of  New  York  executed  their 
bond,  in  the  penalty  of  $1,000,  to  appellant,  conditioned  for 
the  faithful  discharge  by  Frankel  of  the  obligations  imposed 
upon  him  by  the  contraxst. 

This  action  was  brought  by  appellant  against  appellees  on 
the  bond,  to  recover  for  money  charged  to  have  been  re- 
ceived by  Frankel,  as  appellant's  said  agent,  and  which  he 
failed  and  refused  to  pay  over  to  the  company  on  demand. 
To  appellant's  complaint,  the  surety  company  answered  by 
a  general  denial.  Appellee  Frankel  filed  a  counterclaim,  in 
which  he  charged  that  appellant  wrongfully  revoked  his  au- 
thority as  such  agent,  and  thereby  violated  the  terms  of  the 
contract.    He  claimed  damages  for  the  breach. 

Appellant's  demurrer  to  the  first  paragraph  of  this  coun- 
terclaim was  overruled.  It  answered  in  four  paragraphs,  to 
which  said  appellee  replied  in  two  paragraphs,  appellant's 
demurrer  to  the  second  paragraph  of  the  reply  being  over- 
ruled. A  trial  was  had,  and  upon  request  the  court  made 
a  special  finding  of  facts,  and  stated  conclusions  of  law 
thereon,  to  each  of  which  appellant  excepted.  Appellant's 
motion  for  a  new  trial  being  overruled,  judgment  was  ren- 
dered on  the  finding  in  favor  of  appellees. 

A  reversal  is  claimed  in  this  court  on  the  ground,  among 
other  things,  that  the  evidence  is  not  sufficient  to  sustain  the 
special  finding  of  facts  made  by  the  court. 

It  appears  from  the  evidence  and  the  special  findings  that 
m  March,  1903,  the  president  of  appellant  company  author- 
ized, so  far  as  he  had  power  so  to  do,  appellee  Frankel  to 
take  notes  payable  to  himself  for  the  first  year's  premiums 
on  policies  issued  by  the  company  upon  applications  pro- 
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cured  by  him,  in  lieu  of  the  cash,  as  required  by  the  terms 
of  the  contract  between  the  company  and  Frankel.  It  also 
appears  that  Frankel  made  a  report  to  the  company,  which 
was  dated  May  10,  1905,  but  was  not  received  at  the  oflSce 
of  the  company  until  June  13,  following,  showing  a  balance 
of  funds  belonging  to  the  company,  in  Frankel's  hands,  of 
$1,088.25,  and  accompanied  the  report  with  a  check  for  $750, 
payable  to  the  company,  drawn  on  a  bank  in  Indianapolis; 
that  on  July  5,  1905,  appellant,  by  its  proper  ofl&cer,  wrote 
to  appellee  Frankel,  demanding  that  he  make  a  report  to 
the  company  of  all  collections  up  to  date  of  the  receipt  of 
the  letter  by  him,  and  forward  with  his  report  a  check  to  the 
company  for  the  balance  in  his  hands  belonging  to  the 
company,  which  report  was  required  to  be  made  by  July, 
11,  1905. 

It  appears  that  at  the  time  this  demand  was  received  by 
Frankel,  the  check  for  $750  drawn  by  him  in  favor  of  the 
company,  and  forwarded  with  his  report,  as  before  stated, 
had  not  been  presented  to  the  bank  for  pajrment;  that  for 
the  purpose  of  preventing  its  payment  Frankel  drew  from 
the  bank  upon  which  it  was  drawn  his  funds  on  deposit 
therein,  and  the  payment  of  the  check  was,  for  this  reason, 
protested.  He  failed  and  refused  either  to  make  a  report 
to  the  company,  or  pay  over  to  it  the  funds  in  his  hands  be- 
longing to  it,  as  demanded. 

It  further  appears  that  at  the  time  Frankel  made  his  re- 
port, dated  May  10,  1905,  and  at  the  time  of  receiving  this 
demand  from  the  company  for  a  report  and  for  the  payment 
of  funds  belonging  to  the  company,  the  extent  of  uncol- 
lected notes  taken  by  Frankel  for  premiums  on  policies  issued 
by  the  company  amounted  to  $664.71 ;  that  the  company  was 
indebted  to  Frankel  in  the  sum  of  $231.54  on  account  of 
other  matters;  that,  upon  the  failure  of  Frankel  to  comply, 
with  the  company's  demand  that  he  make  a  report  to  it  and 
pay  over  funds  belonging  to  it,  as  aforesaid,  on  July  12, 
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1905,  the  company  revoked  the  contract  of  agency  herein 
referred  to,  and  notice  of  such  fevocatidn  of  authority  was 
received  by  Frankel  on  July  14,  1905 ;  that  upon  such  date 
Frankel  had  in  his  hands,  as  funds  belonging  to  the  com- 
pany— ^treating  the  $664.71  of  notes  which  he  held  for  pre- 
miums as  cash — ^the  sum  of  $2,497.05,  and  in  addition  thereto 
the  further  sum  of  $1,085.77  of  funds  collected  by  him  on 
brokerage  business;  that  the  company  was  at  that  time  in- 
debted to  him,  as  before  stated,  in  the  sum  of  $231.54;  that 
appellant  had  in  force  at  said  date  insurance  on  Indiana  pol- 
icies, issued  during  the  period  covered  by  the  contract  here 
involved  between  the  parties,  amounting  to  $512,833;  that 
the  present  value  of  seven  per  cent  of  the  renewal  premuims 
on  said  policies  amounted  to  $7,910;  that  the  court  found 
that  this  amount  was  due  to  appellee  Frankel  on  account  of 
said  premiums,  and  the  judgment  of  the  court  in  favor  of 
appellee  Frankel  is  predicated  on  this  finding.  If  this  find- 
ing was  wrong,  and  appellee  Frankel  was  not  entitled  to  re- 
cover on  his  counterclaim  the  present  value  of  what  he  was 
to  receive  of  these  renewal  premiums,  then  clearly  the  com- 
pany owed  him  nothing,  and  he  was  largely  its  debtor. 

The  contract  between  the  parties  in  reference  to  the  com- 
pensation Frankel  was  to  receive  for  his  services  was  very 
plain  and  specific  in  its  terms,  and  was  not  to  be  con- 
1.    strued  to  mean  anything  different  from  what  is  ex- 
pressed therein.     In  reference  to  what  was  to  be  paid 
to  him  on  renewal  premiums,  it  was  as  follows : 

"Whenever  the  insurance  in  force  to  the  credit  of  this 
contract  •  •  •  equals  $100,000,  then  upon  second 
and  subsequent  years'  premiums,  as  collected  by  the 
party  of  the  first  part,  under  the  terms  of  this  contract, 
there  will  be  allowed  and  paid  to  the  party  of  the  second 
part  a  renewal  commission  of  seven  per  cent  on  said 
participating  policies,  such  commissions  to  continue 
so  long  as  $100,000  insurance  upon  participating  poli- 
cies written  under  the  terms  and  conditions  of  this  con- 
tract remain  in  force." 
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It  is  very  clear  that  under  the  terms  of  this  provision  of 
the  contract  nothing  whatever  was  due  Frankel  until  the 
company  had  collected  the  premiums  to  which  it  referred. 
At  the  time  the  company  made  its  demand  upon  Frankel  for 
a  report  and  payment  to  it  of  the  funds  in  his  hands  belong- 
ing to  the  company,  the  company  owed  him  nothing  upon 

this  account. 

« 

The  theory  upon  which  it  is  apparent  the  court  based  its 
finding,  that  the  company  was  indebted  to  Frankel  on  ac- 
count of  future  premiums,  was  that  the  company  had  wrong- 
fully revoked  Frankel's  authority  to  act  as  its  agent,  and 
that  it  was  competent  to  consider  the  present  worth  of  the 
sums  contracted  to  be  paid  to  Frankel  in  the  future,  out  of 
the  renewal  premiums,  in  estimating  damages  for  such 
breach  of  the  contract. 

It  appears  that  at  the  time  appellant  made  the  demand 
upon  appellee  Frankel  to  report  to  the  company  his  collec- 
tions, and  to  pay  over  to  the  company  the  funds  in  his 

2.  hands  belonging  to  it,  he  had  a  large  amount  of  the 
company's  funds  in  his  hands,  exclusive  of  the  notes 
which  he  claims  were  not  to  be  accounted  for  until  collected. 
Instead  of  making  his  report,  and  stating  therein  his  ac- 
count with  the  company  as  he  claime<}  it  should  be,  he  drew 
from  the  bank  the  funds  against  which  he  had  drawn  a  check 
for  $750  in  favor  of  the  company  in  payment  of  funds  which 
confessedly  he  had  in  his  hands  belonging  to  the  company, 
and  this  for  the  express  purpose  of  preventing  the  company 
from  obtaining  that  which  was  its  own,  and  keeping  the  com- 
pany *s  money  in  his  own  pocket.  Good  faith,  the  express 
terms  of  his  contract,  and  his  duty,  under  the  law  as  the 
agent  of  his  principal,  regardless  of  the  contract,  required, 
when  demand  was  made  on  him  by  his  principal  for  a  report, 
that  he  should  make  a  full  and  complete  account,  showing  the 
amount,  if  any,  due  to  the  principal,  and  to  accompany  his 
report,  when  so  demanded,  with  the  cash  balance  due  to  the 
principal.    Had  Frankel  done  this,  and  then  have  been,  witl\- 
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out  cause,  discharged,  there  would  have  been  grounds  to  say 
that  his  discharge  was  wrongful,  and  the  company  could  be 
held  liable  for  such  damages  as  might  be  recovered  for  a 
breach  of  the  contract.  But  under  the  facts  exhibited  by  the 
record,  his  discharge  was  fully  warranted,  was  not 

3.  wrongful,  and  there  could  be  no  grounds  for  the  re- 
covery of  any  damages  for  a  breach  of  contract ;  and 

the  only  recovery  that  he  was  entitled  to  was  one,  not  for  a 
breach  of  the  contract,  but  for  such  as  the  contract  gave  to 
hini,  and  the  court  clearly  erred  in  finding  that  there  was 
any  sum  due  Frankel  on  account  of  premiums  not  yet  col- 
lected by  the  company. 

A  point   is   made   by   appellee   American    Surety   Com- 
pany, on  the  ground  that  there  had  been  a  material  altera- 
tion in  the  contract  without  its  knowledge  or  con- 

4.  sent,  whereby  it  had  been  discharged  from  its  liability 
as  surety  for  Frankel  upon  the  bond  herein.     In  order 

to  entitle  the  surety  company  to  maintain  its  defense,  it  was 
essential  that  it  should  have  been  pleaded.  The  only  an- 
swer made  by  the  surety  company  to  appellant's  complaint 
was  a  general  denial.  This  point  is  not  available  under  this 
plea. 

The  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  ordered. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Hall. 

[No.  6,538.     Filed  January  13,   1910.     Rehearing  denied  May  10, 
1910.    Transfer  denied  June  28,  1910.] 

1.  Railroads. — Duty  to  Consignee's  Servants. — Licensees. — Inrita- 
tion. — Contracts. — Where  the  servant  of  a  glass  company  was 
engaged  in  unloading  a  car  in  the  enclosed  yard  of  such  glass 
company,  and  defendant  railroad  company  in  switching  other 
cars  was  compelled  to  move  the  car  that  was  being  unloaded, 
and  the  servant,  in  accordance  with  a  custom  known  to  the  rail- 
road company's  local  employes,  and  unlcnown  to  the  glass  com- 
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pany  or  to  the  railroad  company's  contracting  officers,  remained 
in  the  car  while  it  was  being  switched  and  was  injured  by  the 
negligence  of  the  railroad  company's  engineer,  sach  railroad  com- 
pany is  not  liable,  the  servant's  ride  being  for  his  own  conven- 
ience and  pleasure  and  not  for  the  benefit  of  either  company, 
pp.  223, 226, 229. 

2.  Negligence. — Dm///. — Liability  for  negligence  arises  only  from 
the  breach  of  a  duty.    p.  224. 

3.  Railroads. — Trespassers. — Licensees. — Railroad  companies  are 
liable  to  trespassers  and  bare  licensees  only  for  wilful  in- 
juries,   p.  224. 

4.  Railboaos. — Licensees  bj/  Invitation, — Duty. — ^A  railroad  com- 
pany that  has  invited,  expressly  or  impliedly,  a  person  to  come 
upon  its  grounds,  is  liable  for  its  failure  to  exercise  ordinary 
care  toward  him.    p.  224. 

5.  Railboaos. — Ridiny  on  Freight  Trains. — Invitation. — A  railroad 
company  is  not  liable  to  a  person  negligently  injured  while  rid- 
ing upon  one  of  its  freight  trains,  where  he  was  invited  so  to 
do  by  a  person  having  no  authority  to  invite  him.    p.  225. 

6.  Railroads. — Licensees. — Inintation, — Inferences. — ^An  invitation 
to  enter,  or  remain,  upon  railroad  premises  is  Implied,  where 
the  licensee's  presence  is  of  mutual  interest  or  advantage  to  the 
company  and  the  licensee,  but  is  not  inferred  when  his  presence 
Is  for  his  sole  pleasure  or  benefit,    p.  225. 

7.  RAiLBOADfe. — Violation  of  Rules. — Custom^ — A  railroad  company 
may  assume  that  its  rules  will  be  complied  with  by  its  servants, 
and  notice  of  a  custom  in  opposition  to  Its  rules  will  rarely  be 
presumed,  based  upon  the  disregard  or  violation  of  rules  by  faith- 
less servants,     p.  225. 

8.  Railroads. — Freight  Trains. — Dangers. — Presumptions.  —  Every 
one  is  presumed  to  know  that  riding  upon  a  freight  train  is 
dangerous,  e8i)ecially  when  the  cars  are  being  switched,    p.  226. 

0.  •  Carriers. — Railroads. — Sihipments.  —  Contracts.  —  Delivery. — 
Custom. — Contracts  of  shipment  may  be  oral,  and  the  time,  place, 
and  manner  of  delivery  may  be  fixed  therein,  or  the  manner  of 
delivery  may  be  regulated  by  custom,    p.  226. 

10.  Carriers. — Contracts. — Parties. — Train  Crews. — ^Unless  speci- 
ally authorized,  train  crews  cannot  contract  for  the  transporta- 
tion of  freight,     p.  227. 

From  Howard  Circuit  Court ;  James  F.  Elliott,  Judge. 

Action  by  Millard  P.  Hall  against  the  Pittsburgh,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  the  plaintiff  for  $1,800,  defendant 
appeals.     Reversed. 
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John  L.  Rupe  and  Bell  &  Purdum,  for  appellant. 
BlcLcklidge,  Shirley  &  Wolfj  for  appellee. 

Hadley,  J. — ^The  facts  upon  which  appellee's  alleged  cause 
of  action  is  predicated  are  that  on  and  prior  to  June  12, 
1903,  the  Pittsburg  Qlass  Company  operated  a  large  manu- 
facturing plant  at  Kokomo,  and  in  connection  with  its  plant 
had  yards  with  a  number  of  railroad  tracks  laid  therein, 
which  yards  were  enclosed  by  a  high  fence  and  entered 
through  a  gateway,  which  was  kept  closed  and  locked  when 
not  in  use.  The  keys  to  the  gateway  were  in  the  possession 
of  appellant.  All  of  these  tracks  were  laid,  owned  and  used 
exclusively  by  appellant,  said  tracks  having  been  placed 
there  by  consent  of  the  glass  company.  Said  tracks  were 
used  exclusively  by  appellant  in  delivering  freight  to,  and 
receiving  freight  from,  said  glass  company.  Said  tracks 
were  connected  with  the  tracks  of  appellant  outside  the  en- 
closure. The  glass  company  had  a  foreman  who  gave  orders 
to  the  switching  crew  of  appellant  as  to  the  switching  of  cars 
upon  the  tracks,  or  shifting  them  about.  Appellee  was  never 
in  the  service  of  appellant,  but  was  a  servant  of  the  glass 
company  at  the  time  of  the  injury  complained  of.  On  June 
12,  1903,  a  box-car,  loaded  with  crushed  stone,  had  been  set 
on  one  of  the  tracks  in  the  yards  of  the  glass  company,  and 
opposite  a  building  called  a  ** stone-house,"  belonging  to  said 
glass  company.  Appellee,  with  other  employes  of  the  glass 
company,  was  engaged  in  unloading  said  stone  from  the  car, 
using  a  chute  extending  from  the  car  into  the  stone-house  for 
that  purpose.  While  this  work  was  in  progress,  and  when 
the  ear  was  partially  unloaded,  the  foreman  of  the  glass  com- 
pany  directed  the  switching  crew  of  appellant  to  switch  out 
some  loaded  cars,  which  were  behind  the  car  that  was  being 
unloaded  and  on  the  same  track.  To  comply  with  this  order 
it  was  necessary  to  suspend  the  work  of  unloading  the  stone- 
car  and  connect  it  with  the  loaded  cars,  switch  them  all  out 
together  onto  the  main  tracks,  and  then  switch  the  stone-car 
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• 

back  to  its  original  position.  Before  beginning  the  switch- 
ing, appellant's  crew  went  to  the  stone-ear  and  notified 
appellee  and  the  men  engaged  with  him  in  unloading  the  car 
to  take  down  the  chute,  and  that  they  were  going  to  switch 
out  said  stone-car.  Pursuant  to  this  notice,  the  men  in  the 
stone-car  stopped  their  work,  took  down  the  chute  and  some 
of  them  got  out  of  the  car.  The  others,  appellee  being  one 
of  the  number,  of  their  own  choice  and  volition,  and  for  their 
own  convenience,  and  without  any  necessity  therefor,  re- 
mained in  the  car  to  ride  while  it  was  being  switched.  Dur- 
ing the  switching,  the  car  was  stopped  several  times,  and 
ample  opportunity  w^as  afforded  appellee  and  his  companions 
to  get  out  of  the  car,  if  they  had  so  desired.  During  the 
switching,  appellee  stood  upright  in  the  car,  holding  by  one 
hand  to  an  iron  rod  above  his  head.  The  car  in  which 
appellee  was  riding  was  necessarily^  pulled  out  of  the  yards, 
switched  back,  and  sent  down  another  track  into  said  yards, 
and  in  so  doing  it  was  sent  down  with  such  velocity  that  it 
bumped  into  some  loaded  cars  with  such  force  as  to  jerk 
appellee  so  as  to  dislocate  his  shoulder  and  otherwise  injure 
him.  At  the  time  of  his  injury,  and  for  a  long  time  prior 
thereto,  there  was  a  rule  of  appellant  prohibiting  persons 
from  riding  on  or  in  freight-cars,  which  rule  applied  to 
switching  yards  as  w^ell  as  the  main  track.  It  is  admitted 
that  the  car  was  sent  down  the  track  at  a  greater  velocity 
than  was  necessarily  required  in  the  performance  of  the 
work  appellant  was  attempting  to  do,  but  with  no  greater 
force  than  was  ordinarily  used  in  doing  such  work.  It  is 
also  clearly  shown  that  it  had  been  a  custom,  extending  over 
a  period  of  twelve  years,  for  the  employes  of  the  glas*  com- 
pany, when  unloading  a  car,  as  appellee  was  doing,  and  when 
it  was  switched,  as  was  done  in  this  case,  to  remain 
in  the  car  during  such  switching,  if  they  so  desired. 
And  this  was  done  with  the  knowledge  of  the  switch- 
ing crew  moving  said  cars.  It  was  shown  that  this 
custom  w^as  not  at  the  request  of  the  glass  company,  or  of 
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anyone  else,  but  was  purely  a  voluntary  act  on  the  part  of  the 
employes.  It  was  shown  that  none  of  the  ofl&cers  of  appel- 
lant company  knew  of  such  custom,  and  it  was  not  shown 
that  any  agent  or  employe  of  appellant  had  knowledge  or 
notice  of  said  custom,  except  said  switching  crews. 

The  complaint  averred  substantially  the  foregoing  facts. 
The  complaint  was  demurred  to  and  the  demurrer  overruled. 
This  ruling  is  assigned  as  error.  Upon  verdict  for  appellee, 
a  motion  for  a  new  trial  was  filed,  which  was  overruled.  This 
is  assigned  as  error. 

The     question     presented    upon    the    complaint,    upon 

various  instructions,  and  upon  the  evidence,  is  narrowed 

down  to  the  single  question  as  to  whether,  under  the 

1.  foregoing  facts,  there  is  a  liability  upon  the  part  of 
appellant  for  the  injury  shown  to  have  been  commit- 
ted. Appellant  contends  that  appellee  was  nothing  more 
than  a  licensee  and  as  such  was  not  entitled  to  any  protec- 
tion at  the  hands  of  appellant,  except  as  against  wilful 
injury.  It  is  admitted  by  appellant  that  if  a  greater  duty 
was  owing  to  appellee  than  as  here  stated,  then  the  judg- 
ment should  be  affirmed.  On  the  other  hand,  appellee  con- 
tends that  he  was  more  than  a  licensee;  that  he  was  an 
employe  of  the  consignee  engaged  in  the  work  of  the  con- 
signee when  injured;  that  by  reason  of  the  long-continued 
custom  of  the  manner  of  unloading  the  cars  and  of  the  em- 
ployes in  riding  in  said  cars  during  the  time  they  were 
being  switched,  it  became  so  fixed  that  it  became  a  part  of 
the  contract  of  shipment ;  and  therefore  when  appellant  de- 
livered a  car  to  the  glass  company  it  delivered  it  upon  the 
contract  that  the  glass  company  not  only  would  be  permitted 
to  unload  the  car  at  the  place  it  was  delivered,  but  that,  in 
case  it  became  necessary  to  move  said  car  before  it  was  un- 
loaded, the  employes  of  the  company  would  be  permitted  to 
remain  in  the  car  during  said  moving  and  until  the  car  was 
reset  at  the  point  of  delivery. 

The  question  thus  presented  is  a  new  one,  and  the  long 
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line  of  decisions  and  authorities  to  which  we  have  been  cited 
by  appellant,  and  those,  in  addition,  which  we  have  exam- 
ined in  an  independent  investigation,  as  well  as  the  decisions 
cited  by  appellee,  have  been  found  to  have  little  direct  appli- 
cation to  this  exact  question.  From  these  authorities,  how- 
ever, we  have  been  able  to  deduce  some  general  principles 
which  aid  us  in  arriving  at  a  proper  conclusion. 

It  is  fundamental  that  before  there  can  be  a  liability  for  a 

negligent  injury,  there  must  be  a  legal  duty  owing  from  the 

party  committing  the  injury  to  the  party  injured. 

2.  Toledo,  etc.,  B,  Co.  v.  Hauck  (1893) ,  8  Ind.  App.  367 ; 
Stalcup  V.  Louisville,  etc.,  B.  Co,  (1897),  16  Ind.  App. 

584;  City  of  Indianapolis  v.  Emmelman  (1886),  108  Ind. 
App.  530,  58  Am,  Rep.  65. 

Numerous  decisions  hold  that  a  railroad  company  owes 

no  higher  duty  than  to  avoid  any  affirmative,  wrongful  act  or 

wilful  injury  to  trespassers  or  licensees  upon  its  right 

3.  of  way,  tracks  or  cars.    Stalcup  v.  Louisville,  etc.,  B, 
Co.,  supra;  Chicago,  etc.,  B.  Co.  v.  Martin  (1903),  31 

Ind.  App.  308;  McCabe  v.  Chicago,  etc.,  B.  Co.  (1894),  88 
Wis.  531,  60  N.  W.  260.    But  where  one  is  on  the 

4.  right  of  way,  depot  grounds,  tracks  or  cars  by  invita- 
tion,  express  or  implied,  of  those  authorized  to  extend 

it,  the  company  owes  to  him  the  duty  of  exercising  ordinary 
care^  and  will  be  liable  for  an  injury  negligently  inflicted 
upon  him.  Chicago,  etc.,  B.  Co.  v.  Martin,  supra;  Toledo, 
etc.,  B.  Co.  V.  Hauck,  supra;  Newson  v.  Netv  York  Cent.  B. 
Co.  (1864),  29  N.  Y.  383;  Wabash,  etc.,  B.  Co.  v.  Locke 
(1887),  112  Ind.  404,  2  Am.  Rep.  193;  Baltimore,  etc.,  B.  Co. 
V.  Trennepohl  (1909),  44  Ind.  App.  105;  Booth  v.  Union, 
etc.,  B.  Co.  (1904),  126  Iowa  8,  101  N.  W.  147;  Wright  v. 
London,  etc.,  B.  Co.  (1875),  L.  R.  10  Q.  B.  298;  Street  Bail- 
way  Co.  V.  Bolton  (1885),  43  Ohio  St.  224,  1  N.  E.  333,  54 
Am.  Rep.  803;  Eason  v.  S.  &  E.  T.  B.  Co.  (1886),  65  Tex. 
577,  57  Am.  Rep.  606. 
An  invitation  to  ride  on  a  freight-train,  given  in  contra- 
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vention  of  the  rules  of  the  railroad  company,  by  an  employe 
engaged  in  operating  such  train,  will  not  render  the 

5.  company  liable  for  a  negligent  injury  to  a  person  ac- 
cepting such  invitation,  unless  it  is  shown  that  the 

person  extending  the  invitation  was  authorized  by  the  com- 
pany to  do  so.  Pennsylvania  Co.  v.  Coyner  (1904),  163  Ind. 
631;  Stalcup  v.  Louisville,  etc,  B.  Co.,  supra;  Downey  v. 
Chesapeake,  etc.,  R,  Co,  (1886),  28  W.  Va.  732;  Cooper  v. 
Lake  Erie,  etc.,  R.  Co.  (1894),  136  Ind.  366;  Ltjgo  v.  New- 
bold  (1854),  24  L.  &  Eq.  507;  Eaton  v.  Delaware,  etc,  R. 
Co.  (1874),  57  N.  Y.  382, 15  Am.  Rep.  513. 

In  determining  whether  certain  acts  imply  an  invitation 

or  a  license,  the  following  rule  is  laid  down  in  Chicago,  etc, 

R.  Co.  V.  Martin,  supra,  quoting  from  Campbell,  Neg- 

6.  ligence  §33:    **The  principle  appears  to  be  that  invi- 
tation is  inferred  where  there  is  a  common  interest  or 

mutual  advantage,  while  a  license  is  inferred  where  the  ob- 
ject is  the  mere  pleasure  or  benefit  of  the  person  using  it." 
In  Hargreaves  v.  Deacon  (1872),  25  Mich.  1,  it  is  said: 
"We  have  found  no  support  for  any  rule  which  would 
protect  those  who  go  where  they  are  not  invited,  but  merely 
with  express  or  tacit  permission,  from  curiosity  or  motives 
of  private  convenience,  in  noway  connected  with  business  or 
other  relations  with  the  occupant."  Quoted  with  approval 
in  Beach,  Contrib.  Neg.  (2d  ed.)  p.  74. 

A  railroad  company  is  not  required  to  maintain  a  con- 
stant surveillance  over  its  employes  to  ascertain  whether  its 
rules  are  complied  with.     It  has  the  right  to  assume 

7.  that  they  will  be.     And  it  is  seldom,  if  ever,  that 
notice  to  the  company  of  an  habitual  disregard  of  its 

rules  and  sanction  thereof  or  acquiescence  therein  can  justly 
be  presumed,  merely  from  evidence  of  such  disregard  or  vio- 
lations, or  permission  therefor  by  complacent  or  faithless 
servants.    Pennsylvania  Co.  v.  Coyner,  supra. 

Riding  on  freight  trains  is  hazardous,  and  every  one  is 
Vol.  46—15 
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presumed  to  know  and  appreciate  this  fact.    Pennsylvania 
Co,  V.  Coyner,  supra;  Walker  v.  Green  (1899),  60 

8.  Kan.  289,  56  Pae.  477;  Louisville,  etc.,  R,  Co.  v. 
Bisch  (1889),  120  Ind.  549.     One  of  the  hazards  of 

riding  on  a  freight-train,  that  every  person  of  common  intel- 
ligence is  presumed  to  know,  is  the  sudden  bumping  or  jerk- 
ing of  the  cars.    Louisville,  etc.,  R.  Co.  v.  Bisch,  supra. 

This  is  the  rule  with  regard  to  the  running  of  such  trains 
on  the  road  in  the  ordinary  way.  The  rule  should  apply 
with  greater  force  to  cars  that  are  being  switched  back  and 
forth.  It  is  well  settled  that  one  who  voluntarily  assumes  a 
dangerous  position,  after  notice  or  knowledge  of  the  danger 
in  ample  time  to  secure  a  safe  place,  cannot  recover  for  an 
injury  by  reason  of  being  in  the  dangerous  position  thus 
assumed.  Louisville,  etc.,  B.  Co.  v.  Bisch,  supra;  Walker  v. 
Green,  supra;  Downey  v.  Chesapeake,  etc.,  B.  Co.,  supra. 

Appellee  contends  that  his  right  to  remain  in  the  car  was 

contractual.    It  is  true  that  the  contract  of  shipment  may 

be  oral.    It  may  even  be  implied,  and  the  parties  may 

9.  make  any  agreement  they  please  as  to  the  time,  place 
and  manner  of  delivery,  and  such  manner  of  delivery 

may  be  shown  by  proof  of  usage  and  custom.  Loveland  v. 
Btirke  (1876),  120  Mass.  139,  21  Am.  Rep.  507. 

In  this  case  it  must  be  borne  in  mind  that  the  place  of  de- 
livery and  shipment  was  in  the  private  yards  of  the  glass 
company,  separate  and  apart  from  the  office  of  the 
1.    agent  of  the  company  and  the  public  stations  and  de- 
livery points  of  said  company.     It  must  also  be  borne 
in  mind  that  the  custom  of  remaining  in  the  cars  while  they 
were  being  switched,  existing  among  the  employes  of  the 
glass  company,  was  one  in  which  neither  the  glass  company 
nor  the  railroad  company  had  any  beneficial  interest  or  con- 
cern whatever.     It  is  not  shown  that  it  in  any  way  aided  the 
employes,  or  expedited  their  work  in  unloading  the  cars,  or 
in  any  manner  assisted  the  railroad  company  in  switching. 
On  the  contrary,  it  is  apparent  that  if,  by  reason  of  their  re- 
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maining  in  the  car,  the  railroad  company  was  compelled  to 
exercise  care  in  shifting  and  shunting  the  cars,  it  would  not 
only  be  a  detriment  to  their  work  but  would  be  imposing  a 
responsibility  and  liability  upon  the  railroad  without  any 
compensation  or  return  whatever. 

It  was  not  shown  "that  the  glass  company  had  any  knowl- 
edge of  this  custom,  that  it  desired  it  or  requested  it,  but  it 
is  aflSrmatively  shown  that  it  was  a  custom  indulged  in  by 
the  employes,  purely  for  their  own  pleasure  or  cooivenience. 
Furthermore,  it  is  not  shown  that  any  agent  of  the  railroad 
company,  who  had  authority  to  make  contracts  for  said  com- 
pany, had  any  knowledge  of  such  custom.     In  fact,  it  is  only 
shown  that  the  switching  crews  of  the  railroad  had  knowl- 
edge of  such  custom.    Being  a  custom  confined  exclusively 
to  the  private  yards  of  the  glass  company,  we  do  not  think 
it  can  be  presumed,  even  by  reason  of  its  long  continuance, 
that  the  authorized  agents  of  the  company  had  knowledge 
of  such  custom.     It  is  not  the  business  of  train  crews 
10.   to  make  contracts  for  the  railroad  company,  and  they 
can  only  do  so  in  cases  of  emergency,  unless  specially 
authorized.     Ordinarily  they  can  make  no  contracts  for  ship- 
ping freight  or  for  carrying  passengers.     Cooper  v.  Lake 
Erie,  etc.,  B.  Co.  (1894),  136  Ind.  366;  Stalcup  v.  Louisville, 
etc.,  R.  Co.,  supra. 

It  is  affirmatively  shown  that  there  was  nothing  in  the  car, 
nor  in  the  character  of  the  load  remaining  in  it,  that  required 
appellee  to  remain  in  the  car  to  protect  it  or  to  guard  it 
while  the  car  was  being  switched,  and  in  this  respect  the  case 
is  distinguished  from  the  case  of  Chadderdon  v.  Michigan 
Cent.  R.  Co.  (1894),  100  Mich.  293.  In  that  case  plaintiflF 
was  loading  grain  seeders  into  a  car.  The  car  was  partially 
loaded  and  the  seeders  therein  were  not  braced.  Defendant 
knew  that  plaintiff  was  in  the  car,  and  knew  the  business 
that  kept  him  there.  It  was  necessary  for  him  to  remain  in 
the  car  properly  to  protect  and  support  the  seeders  in  posi- 
tion while  the  car  was  being  moved.     The  car  was  kicked 
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back  with  such  force  as  to  precipitate  the  seeders  upon  plain- 
tiff, and  injure  him.  The  court,  in  passing  on  the  case,  held 
that,  under  the  circumstances,  plaintiff's  negligence  was  not 
so  clear  as  to  justify  the  taking  of  the  question  from  the 
jury,  and,  in  the  course  of  the  opinion,  said :  *  *  The  plaintiff 
was  in  the  discharge  of  his  duty  to  his  employer  in  staying 
in  the  car,  and  looking  after  the  seeders;  and,  whether  he 
had  the  consent  of  the  agents  of  the  defendant  company  or 
not,  they^were  apparently  aware  he  was  in  the  car,  and 
knew  the  busmess  which  kept  him  there.  They  knew  the 
seeders  were  not  fully  braced.  He  had  a  right  to  expect,  un- 
der the  circumstances,  that  the  defendant  would  exercise 
some  care  in  returning  the  car  to  its  place.  •  •  •  The 
question  of  the  plaintiff's  negligence  was  properly  submitted 
to  the  jury." 

Counsel  for  appellee  rely  upon  the  case  of  Montgomery, 
etc.,  R.  Co,  V.  Kolh  &  Hardaway  (1882),  73  Ala.  396,  49  Am. 
Rep.  54.  In  that  case  the  railroad  company  had  given 
printed  directions  as  to  how  cotton  would  be  received  at 
Eufaula  for  shipment.  These  printed  instructions  were  de- 
livered to  the  shippers,  but  the  agent  at  Eufaula  had  per- 
mitted a  usage  to  grow  up  that  delivery  would  be  made  in  a 
way  different  from  that  prescribed  in  the  circular.  It  was 
contended  that  knowledge  of  this  usage  was  not  shown  to 
have  been  traced  to  the  superintendent  of  the  company,  and 
therefore  the  company  was  not  bound  thereby.  The  court, 
however,  said  that  since  the  railroad  company  had  placed  an 
agent  there  for  the  purpose  of  dealing  w^ith  shippers,  receiv- 
ing freight  and  discharging  it,  as  the  representative  of  the 
railroad  company,  therefore  **  whatever  regulation,  custom  or 
usage  such  station  agent  adopts,  or  permits  to  be  adopted, 
the  public  must  either  conform  to,  or  will  feel  itself  justi- 
fied in  conforming  to.  The  rules  observed  by  shippers  in 
their  general  transactions,  if  continuous  or  frequent,  al- 
though not  universal,  grow  into  a  usage,  which  would  author- 
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ize  others  to  treat  it  as  the  proper  rule,  and  as  an  element 
of  the  contract  of  aflfreightm.ent. " 

We  think  that  no  one  will  contend  that  switching  crews 
are  ordinarily  clothed  with  authority  to  make  contracts  bind- 
ing upon  the  railroad  company  for  the  shipment  or  delivery 
of  freight;  and  it  would  certainly  be  a  harsh  rule  that  would 
hold  the  railroad  company  responsible  for  an  injury'  arising 
from  a  custom  that  was  originated  and  established  in  the 
privacy  of  enclosed  switching  yards  of  a  manufacturing 
company,  simply  on  the  presumption  that  the  authorized  offi- 
cers of  the  company  had  knowledge  of  such  custom. 

Furthermore,  there  is  a  principle  laid  down  in  the  case  of 
Loveland  v.  Burke,  supra,  which  precludes  the  recovery  of 
damages  by  appellee.    The  rule  is  so  clearly  laid  down 
1.    in  that  case  that  we  quote  from  it:     '*It  may  be 
conceded  that  the  defendant's  obligation  to  transport 
the  goods  to  their  place  of  destination  included  an  obliga- 
tion to  unload  and  deliver  them  safely,  and  that  ordinarily 
the  transit  is  not  at  an  end  until  such  a  delivery  is  accom- 
plished.    But  the  place  and  manner  of  delivery  may  always 
be  varied  with  the  assent  of  the  owner  of  the  property ;  and 
if  he  interferes  to  control  or  direct  in  the  matter,  he  assumes 
the  responsibility." 

Appellee,  in  oral  argument,  specifically  admitted  that  if 
the  finding  of  this  court  should  be  against  him  upon  the  ques- 
tion of  his  contractual  right  to  be  in  the  car,  then  his  cause 
should  fail.  The  complaint  is  insufficient  and  the  demurrer 
thereto  should  have  been  sustained ;  and  the  evidence  does  not 
support  the  verdict. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  with  leave  to  amend. 


230  APPELLATE  COURT  OF  INDIANA, 

Muren  Coal,  etc.,  Co.  v.  Copeland — 46  Ind.  App.  230. 

On  Petition  for  Rehearing. 

Hadley,  J. — Appellee,  in  his  petition  for  a  rehearing,  ear- 
nestly insists  that  we  do  not  fully  comprehend  his  position  in 

this  ease,  and  the  force  of  his  contention  that  he  relied 
1.     upon  his  contractual  rights  for  recovery.    In  this  he 

is  mistaken.  We  fully  understood  his  position,  and 
the  purpose  of  our  discussion  of  the  right  of  the  switching 
crew  and  train  crew  to  make  contracts  for  the  company  was 
to  show  that  the  proof  of  a  custom,  extending  though  it  did 
over  a  long  period  of  years,  that  was  maintained  within  the 
private  shipping  yards  of  the  consignee,  wholly  separate  and 
apart  from  the  main  line  and  switch  yards  and  freight  and 
shipping  offices  of  appellant,  and  known  to  the  switch- 
ing crew,  who  had  no  authority  to  make  any  contract  for 
appellant,  and  which  was  unknown  to  either  appellant  or 
the  consignee,  was  not  proof  that  such  custom  became  a  part 
of  the  contract  of  shipment.  To  show  that  it  was  a  part  of 
such  contract  that  appellee,  as  an  employe  of  the  consignee, 
should  have  the  right,  while  unloading  the  car,  to  ride  on 
said  car  while  it  was  being  switched,  he  must  show  that 
appellant  had  knowledge,  either  constructive  or  actual,  of 
the  existence  of  the  custom  permitting  him  to  do  so,  and  such 
knowledge  could  not  be  shown  by  merely  proving  that  a 
switching  crew,  that  had  no  authority  whatever  to  make  con- 
tracts for  the  company,  knew  of  such  custom,  under  the  cir- 
cumstances before  enumerated. 
Petition  for  a  rehearing  denied. 


MuREN  Coal  and  Ice  Company  v,  Copeland. 

[No.   7,229.     Filed  January  11,   1910.     Rehearing  denied  April   6, 
1910.    Transfer   denied    June   22,    1910.] 

1.  Master  and  Servant. — Coal  Mines, — Safe  Place, — Timhers. — 
Failure  to  Furnish. — Evidence  showing  that  a  coal  miner  fired  a 
blast  in  his  room  cradling  the  roof  thereof,  that  he  called  the 
assistant  mine  boss's  attention  thereto,  that  such  boss  advised. 
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him  to  prop  the  roof,  that  he  consulted  another  miner  who  told 
him  he  thought  it  safe  but  advised  propping,  that  while  removing 
the  loose  coal  therein  the  roof  fell  and  killed  the  miner,  and  that 
no  props  were  available  at  the  mine,  sustains  a  verdict  in  favor 
of  the  widow  of  such  miner,    p.  233. 

2.  Master  and  Servant. — Coal  Mines. — Duties  of  Operators. — Tim- 
bers,— Notice. — It  te  the  continuing  duty  of  an  operator  of  a  coal 
mine  to  supply  timbers  for  props  for  the  miners,  the  statutory 
requirement  (§8585  Burns  1908,  Acts  1905  p.  65,  §15)  of  black- 
board notice  of  the  need  of  props  being  only  one  of  the  means 
of  notifying  the  mine  boss  of  the  needs  of  the  miners,    pp.  234, 237. 

3.  Master  and  Servant. — Assumption  of  Risk. — Coal  Mines, — In- 
spection.— Timbers. — The  failure  of  a  mine  operator  to  supply 
props  for  the  use  of  a  miner  during  the  progress  of  his  work, 
is  not  a  risk  assumed  by  the  miner,    p.  235. 

4.  Master  and  Servant. — Contributory  Negligence. — Coal  Mines. — 
Dangerous  Rooms. — ^A  coal  miner  is  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  continuing  to  work  in  a  coal 
mine  where  the  roof  was  cracked  by  a  blast,  but  which  was  not 
so  threatening  that  a  parson  of  ordinary  prudence  would  not 
work  therein,    p.  236. 

5.  Master  and  Servant. — Coal  Mines. — Props. — Failure  to  Fur- 
nish.— Where  a  mine  operator  does  his  duty  as  to  mine  inspec- 
tion and  knows  nothing  as  to  dangers  in  a  room  during  the  prog- 
ress of  the  work,  his  failure  to  furnish  props  caused  by  the 
miner's  failure  to  register  his  needs  on  the  mine  blackboard,  is 
excusable,    p.  237. 

Prom  Gibson  Circuit  Court ;  0.  M.  Welborn,  Judge. 

Action  by  Bertha  Copeland  against  the  Murin  Ice  and 
Coal  Company.  From  a  judgment  on  a  verdict  for  plaintiff 
for  $5,000,  defendant  appeals.     Affirmed. 

Richardson  &  Taylor,  Thomas  Duncan  and  Thomas  M. 
McDonald,  for  appellant. 
J.  W.  Brumfield  and  Stanley  N.  Krieg,  for  appellee. 

Rabb,  J. — Appellant  operates  a  coal  mine  in  this  State. 
Appellee's  decedent  was  engaged  as  a  coal  miner  in  appel- 
lant's service,  and,  while  so  engaged,  was  killed  by  a  large 
piece  of  slate  or  stone  that  fell  from  the  roof  of  the  mine 
where  said  decedent  was  engaged  at  work,  and  this  action 
was  brought  to  recover  damages  on  account  of  his  death,  on 
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the  ground  that  the  death  was  occasioned  by  the  negligence 
of  appellant.  The  case  was  put  at  issue,  and  a  jury  trial 
was  had,  resulting  in  a  general  verdict  in  favor  of  appellee. 
Appellant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment was  rendered  on  the  verdict. 

The  judgment  is  sought  to  be  reversed  on  the  ground  that 
the  evidence  is  insufficient  to  sustain  the  verdict.  The  negli- 
gence charged  against  appellant,  as  being  the  proximate 
cause  of  the  decedent's  death,  was  the  failure  of  appellant  to 
comply  with  the  provisions  of  the  statute  requiring  operators 
of  mines  in  this  State  to  see  that  a  sufficient  supply  of  tim- 
ber is  always  on  hand  at  every  miner's  working  place,  to 
enable  the  miner  properly  to  support  the  roof  of  the  mine  in 
the  place  where  he  is  engaged  at  work. 

There  are  other  averments  in  the  complaint,  charging  a 
failure  on  the  part  of  the  mining  boss  to  comply  with  the 
provisions  of  the  statute  requiring  him  to  visit  the  miner's 
working  place  every  alternate  day,  but  it  does  not  appear 
from  the  allegations  of  the  complaint  that  such  failure  of 
the  mining  boss  to  visit  the  miner's  working  place  had  any- 
thing to  do  with  the  accident  resulting  in  the  decedent's 
death. 

It  is  charged  that  had  appellant  performed  its  duty  in  the 
matter  of  keeping  constantly  on  hand  at  said  miner's  work- 
ing place  a  supply  of  timber,  the  decedent  would  have  used 
the  timber  to  protect  himself  from  the  slate  or  rock  which 
fell  from  the  roof  and  caused  his  death,  and  these  averments 
constitute  the  gist  of  the  charge  of  negligence  preferred. 

Section  twelve  of  the  act  of  February  28,  1905  (Acts  of 
1905  p.  65,  §8580  Burns  1908),  provides  that  **the  mine  boss 
shall  visit  and  examine  every  working  place  in  the  mine,  at 
least  every  alternate  day  while  the  miners  of  such  place  are, 
or  should  be,  at  work,  and  shall  examine  and  see  that  each 
and  every  working  place  is  properly  secured  by  timbering? 
and  that  the  safety  of  the  mine  is  assured.     He  shall  see  that 
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a  sufficient  supply  of  timbers  are  always  on  hand  at  the 
miner's  working  place." 

Section  fifteen  of  said  act  (§8585  Burns  1908)  provides 
that  **the  operator  of  any  mine  shall  keep  a  sufficient  supply 
of  timber  at  the  mine,  and  shall  deliver  all  props,  caps  and 
timber  (of  proper  lengths)  to  the  rooms  of  the  workmen, 
when  needed  and  required,  so  the  employes  may,  at  all  times, 
be  able  to  properly  secure  the  workings  from  caving  in. 
Every  operator  operating  mines  in  this  State  shall  place  a 
blackboard  near  the  mine  entrance  sufficiently  large,  stating 
thereon  in  figures  the  lengths  of  all  timber  in  use  in  said 
mine.  The  miners  shall  register  thereon,  when  needing  tim- 
ber for  securing  their  working  places,  their  respective  num- 
bers, under  the  figure  indicating  the  proper  lengths  of  tim- 
ber required." 

The  evidence  in  this  case  established  the  following  facts: 
That  appellee's  decedent  was  killed  while  engaged  in  appel- 
lant's service  mining  coal  in  one  of  appellant's 
L  mines,  and  that  his  death  resulted  from  the  falling 
of  a  large  piece  of  slate  or  soapstone  from  the  roof 
of  the  mine  upon  him;  that  the  accident  happened  on 
Tuesday  morning,  March  27,  1906,  about  8  o'clock; 
that  at  the  time  the  accident  happened  there  were  no 
timbers  in  his  room  with  which  decedent  might  have  sup- 
ported the  roof  of  the  mine  in  the  place  where  he  was 
engaged  at  work;  that  on  the  previous  Saturday  he  had 
verbally  notified  appellant's  mine  boss  that  timbers  were 
needed  in  his  room,  and  that  said  mine  boss  had  knowledge 
and  notice  that  at  the  time  of  the  accident  and  for  two  days 
prior  thereto  said  working  place  was  not  properly  supplied 
with  timbers  to  support  the  roof  and  prevent  the  mine  from 
caving;  that  appellant  maintained  a  blackboard  at  the  en- 
trance to  its  mine,  as  required  by  statute,  where  miners  could 
register  their  requirements  and  needs  in  regard  to  timbers, 
and  that  appellee's  decedent  did  not  register  any  request 
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for  timber  on  said  blackboard ;  that  on  the  evening  previous 
to  the  happening  of  the  accident,  appellee's  decedent  had 
fired  a  blast  in  the  mine,  by  which  the  coal  in  the  immedi- 
ate neighborhood  of  the  scene  of  the  accident  was  loosened, 
and  which  coal  so  loosened  in  part  supported  the  piece  of 
slate  or  soapstone  which  afterwards  fell  on  and  killed  dece- 
dent, and  that  immediately  before  the  accident  happened, 
decedent  called  the  attention  of  the  assistant  mine  boss  and 
of  another  miner  and  another  workman  in  the  mine  to  the 
condition  of  the  roof  in  the  place  where  the  accident  hap- 
pened ;  that  there  then  appeared  cracks  in  the  stone  forming 
the  roof;  that  the  assistant  mining  boss  advised  decedent 
to  put  a  prop  under  the  stone,  and  decedent  said  he  would 
do  so ;  that  the  miner  consulted  told  the  decedent  that  he  did 
not  think  there  was  any  danger,  but  advised  the  putting  of 
two  props  underneath  the  stone  before  mining  the  coal  loos- 
ened by  the  blast ;  that  no  prop  was  put  under  the  stone,  and 
decedent  mined  out  the  coal  loosened  by  the  blast,  and  the 
circumstances  disclosed  by  the  evidence  were  of  such  a  char- 
acter as  justified  the  inference  that  upon  the  removal  of  the 
loose  coal  the  stone  fell  upon  and  killed  decedent. 

It  is  appellant's  contention  that,  in  order  to  impose  on 

the  operator  of  the  mine  the  duty  of  furnishing  timbers  to 

the  miners  engaged  at  work  in  the  mine,  it  was  essen- 

2.  tial  that  the  miner  should  have  registered  upon  the 
blackboard,  required  by  the  statute  to  be  placed  at 
the  entrance  of  the  mine,  his  needs  in  reference  to  the  tim- 
ber, and  that  unless  this  was  done,  although  the  mining  boss, 
who,  under  the  law,  represents  the  operator  in  the  mattei 
of  supplying  timbers  to  the  mine,  may  have  full  knowledge 
of  the  lack  of  timbers  in  the  miner's  working,  place — ^the 
miner  is  not  in  a  position  to  charge  the  company  with  neg- 
ligence in  failing  to  supply  the  necessary  timbers. 

We  cannot  adopt  this  contention.  The  statute  expressly 
imposes  on  the  operator  the  duty  of  seeing  to  it  that  the 
miner's  working  place  is  supplied  with  the  timbers  which 
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he  may  need  from  time  to  time,  as  the  work  progresses,  to 
make  his  working  place  entirely  secure.  The  provision  with 
reference  to  the  blackboard  was  designed  evidently  as  one  of 
the  means  of  keeping  the  mining  boss  informed  of  the  neces- 
sity for  timbers.  The  law  requires  the  mining  boss  to  visit 
the  mine  every  alternate  day.  This  provision  of  the  law  is 
very  evidently  intended  in  part  for  the  same  purpose.  But 
with  the  fact  conceded  that  the  mining  boss,  who  for  this 
purpose  represents  the  operator,  has  knowledge  of  the  fact 
that  the  necessary  timbers  are  not  supplied  in  the  miner's 
working  place,  the  duty  to  supply  them  imperatively  follows. 
Collins  Coal  Co.  v.  De  Pugh  (1909),  43  Ind.  App.  648. 

It  is  also  insisted  that  decedent  assumed  the  risk  and 
hazard  of  the  falling  upon  him  of  said  stone  from  the  roof  of 

the  mine  as  the  work  progressed,  it  being  one  of  the 
3.     inherent  risks  of  the  business  and  not  aflEected  by  the 

statutory  provisions  imposing  duties  on  the  operators ; 
because  such  statutes  contemplate  that  dangers  may  arise 
during  the  progress  of  the  work  of  the  mine  of  which  the 
mining  boss  cannot,  in  the  nature  of  things,  have  knowledge, 
and  which  his  visits  are  not  intended  to  guard  against,  and 
that  it  was  such  a  peril  that  caused  the  death  of  appellee's 
decedent. 

We  cannot  regard  this  contention  with  favor.  As  before 
stated,  the  theory  of  appellee's  case  is  that  the  negligence  of 
appellant  in  failing  to  supply  the  mine  with  proper  timbers 
to  make  the  miner's  working  place  safe,  as  he  progressed 
with  the  work,  was  the  cause  of  the  decedent's  death,  and 
dangers  that  could  have  been  guarded  against  by  decedent, 
had  appellant  provided  him  with  the  means  of  doing  so,  are 
within  the  contemplation  of  the  statute,  and  are  not  risks 
assumed  by  the  miner.  Miami  Coal  Co.  v.  Kane  (1910),  45 
Ind.  App.  391;  Davis  Coal  Co.  v.  Polland  (1902),  158  Ind. 
607,  92  Am.  St.  319;  Montieth  v.  Kokomo,  etc.,  Co.  (1902), 
159  Ind.  149,  58  L.  R.  A.  944;  Island  Coal  Co.  v.  Swaggerty 
(1903),  159  Ind.  664;  American  Rolling  Mill  Co.  v.  Hull- 
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inger  (1904),  161  Ind.  673;  Davis  v.  Mercer  Lumber  Co. 
(1905),  164  Ind.  413;  Diamond  Block  Coal  Co.  v.  Cuthbert- 
S071  (1906),  166  Ind.  290;  Blanchard-Hamilton  Furniture 
Co,  V.  Colvin  (1904),  32  Ind.  App.  398;  American  Car,  etc., 
Co.  V.  Clark  (1904),  32  Ind.  App.  644;  Brewer  v.  Locke 
(1903),31Ind.  App.  353. 

It  is  insisted  that  the  evidence  affirmatively  shows  that 

decedent  was  guilty  of  contributory  negligence,  proximately 

causing  his  death ;  that  he  knew  of  the  defective  con- 

4.  dition  of  the  roof,  and  knew  there  was  danger  of  its 
caving  in  on  him  if  he  removed  the  loose  coal  from 
under  it. 

If  the  assumption  of  risk  was  the  issue,  knowledge  of  the 
defective  condition  and  of  the  peril  arising  therefrom  would 
be  fatal,  but  where  the  issue  is  contributory  negligence,  a 
different  rule  prevails.  Knowledge  of  the  defective  condi- 
tions and  of  the  dangers  arising  therefrom  may  or  may  not 
be  fatal,  depending  upon  whether  a  person  of  ordinary  pru- 
dence would,  under  all  the  circumstances,  have  done  what 
the  injured  party  did.  Davis^  Coal  Co.  v.  Polland,  supra; 
Rase  V.  Minneapolis,  etc.,  R.  Co.  (1909),  107  Minn.  260,  120 
N.  W.  360,  21  L.  R.  A.  (N.  S.)  138,  and  cases  cited. 

Decedent  knew  that  the  roof  of  the  mine  was  defective, 
that  there  was  some  danger  that  it  might  fall  and  injure  him, 
and  that  it  would  be  best  to  put  props  under  it  before  mining 
out  the  loose  coal,  but  he  did  not  have  the  props,  and  while 
he  knew  the  stone  might  fall,  it  seemed  but  a  bare  possibility. 
One  of  the  experienced  miners,  consulted  by  the  decedent  re- 
garding the  condition,  told  him  that  he  thought  there  was 
no  danger.  Under  this  condition  of  the  evidence,  we  cannot 
say,  as  a  matter  of  law,  that  decedent  was  guilty  of  contrib- 
utory negligence. 

Of  course,  no  one  can  know  certainly  what  decedent 
thought,  nor  can  any  one  know  certainly  that  he  would  have 
used  the  props  had  they  been  at  hand  to  support  the  de- 
fective place  in  the  roof;  but  the  facts  and  circumstances 
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disclosed  by  the  evidence  justified  the  jury  in  the  inference 
that  had  the  timbers  been  furnished  the  miner  would  have 
used  them,  as  advised  by  the  assistant  mine  boss  and  the 
miner  consulted  by  decedent  in  reference  to  the  matter,  and 
as  he  told  the  assistant  mine  boss  he  would  do,  and. that  the 
reason  he  did  not  do  so  was  because  the  timbers  for  that 
purpose  were  not  at  hand  in  his  working  place. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Rabb,  J. — Appellant  insists  in  its  petition  for  a  rehearing, 
that  the  interpretation  placed  by  this  court,  in  its  opinion  in 
this  cause,  on  the  provisions  of  the  statute  governing 
2.     the  duty  of  mine  operators  in  this  State  is  miscon- 
ceived, and  contends  that,  under  the  statute  in  ques- 
tion, the  operator's  duty  to  supply  miners'  working  places 
with  timbers  is  made  dependent  upon  the  miners'  register- 
ing, upon  the  blackboard  required  by  the  statute  to  be  fur- 
nished for  that  purpose,  the  need  of  timbers  in  their  working 
places,  and  that  unless  such  need  is  so  registered  no  duty  is 
imposed  upon  the  operator  of  the  mine,  or  the  mine  boss  who 
represents  him,  to  supply  the  timbers. 

The  language  of  the  statute  clearly  and  expressly  imposes, 
in  most  positive  terms,  the  duty  upon  the  mine  boss,  who  is 
the  mine  operator  in  that  respect,  to  see  that  the  miner's 
working  place  is  supplied  with  proper  timbers.     This  duty 
is  in  nowise  made  dependent  upon  the  condition  that  he  re- 
ceive notice,  through  the  medium  of  the  blackboard,  of  the 
need  of  timbers  in  the  miner's  working  place.     If  the  mine 
boss  or  the  operator  has  actual  knowledge  of  the  need  of 
timber,  the  duty  imperatively  follows.     If  it  were  a  fact 
that  the  mine  boss  had  properly  discharged  his  duty 
5.    with  reference  to  visiting  the  mines,  and  that  such  vis- 
itation disclosed  no  lack  of  proper  timbers  in  the 
niiner's  working  place,  and  said  mine  boss  was  not  otherwise 
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informed  of  the  condition,  then  the  miner's  failure  to  regis- 
ter his  needs  upon  the  blackboard  would  excuse  the  operator 
from  furnishing  the  timbers,  but  not  otherwise. 
Petition  for  a  rehearing  overruled. 


Holtsclaw  et  al.  v.  The  State  of  Indiana,  ex 

REL.  Town  of  Knightstown. 

[No.  7,049.    Filed  June  23,  1910.] 

1.  Municipal  Corpobations. — Unlawful  Payments, — Mistakes  of 
Law. — If  a  municipal  corporation  could  be  bound  by  an  unlawful 
payment  it  would  have  to  be  made  by  an  allowance  in  the  usual 
order  for  the  payment  of  the  debts  of  such  corporation,    p.  240. 

2.  Payment. —  Voluntarif. —  Fees  and  Salaries. —  Towns. —  County 
Auditors  and  Treasurers, — Where  a  county  auditor  drew  two 
warrants  for  the  taxes  due  to  a  town — one  for  ninety-eight  per 
cent  thereof,  and  one  for  two  per  cent — and  the  town  treasurer 
delivered  back  the  one  for  two  per  cent  in  payment  for  alleged 
fees  for  collecting,  the  county  treasurer  paying  such  two  per  cent 
warrant  is  liable  therefor  upon  his  ofllcial  bond,  no  voluntary 
payment  existing,    p.  240. 

3.  Fees  and  Salaries. — County  Auditors. — County  Treasurers, — 
Collection  of  Taxes  for  Towns, — Neither  the  county  auditor,  the 
county  treasurer,  nor  the  county,  is  entitled  to  a  fee  for  the  col- 
lection of  town  taxes,    p.  241. 

4.  Payment. — To  Wrong  Person, — County  Treasurers.  —  Town 
Taxes. — A  county  treasurer  is  liable  for  the  payment  of  a  county 
order  to  the  wrong  person,    p.  241. 

5.  Officers. — Towns. — Assignment  of  County  Orders  for  Taxes, — 
A  town  treasurer  has  no  authority  to  assign  a  county  order  drawn 
in  his  favor  for  town  taxes,    p.  241. 

6.  Payment. — County  Orders. — Presumptions. — A  county  treasurer 
is  conclusively  presumed  to  know  that  no  fee  can  be  charged  by 
county  treasurers  nor  county  auditors,  nor  the  county,  for  the  col- 
lection of  town  taxes  by  them.     p.  241. 

Prom  Hancock  Circuit  Court ;  Robert  L,  Mason,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  the 
Town  of  Knightstown,  against  John  0.  Holtsclaw  and  others. 
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Prom  a  judgment  for  plaintiff,   defendants   appeal.    Af- 
firmed. 

Forkner  cfe  Forkner,  Eugene  H.  Bundy  and  N.  G.  Jones, 
for  appellants. 
Floyd  J,  Ne^by  and  James  L.  Shelton,  for  appellee. 

Rabb,  J. — This  action  was  brought  by  relator  against  ap- 
pellants, upon  the  official  bond  given  by  appellant  Holtsclaw, 
as  treasurer  of  Henry  county,  to  recover  the  alleged  wrong- 
ful payment  by  said  Holtsclaw  to  a  person  not  entitled 
thereto,  of  funds  in  his  hands  as  such  treasurer,  and  belong- 
ing to  relator.  Issues  were  formed,  a  trial  had,  a  special 
finding  of  f  acft  made,  and  conclusions  of  law  stated  thereon, 
and  upon  the  special  finding  and  conclusions  of  law  judg- 
ment was  rendered  in  favor  of  appellee. 

It  appears  from  the  pleadings  and  special  finding  of  facts 
that,  under  the  provision  of  the  statute  authorizing  such 
action,  the  taxes  levied  by  the  proper  municipal  officer  of  the 
relator  were  extended  by  the  auditor  of  the  county  upon  the 
county  tax  duplicate,  and  collected  by  appellant  Holtsclaw, 
as  county  treasurer,  and  that,  upon  the  distribution  of  the 
taxes  so  collected,  the  county  auditor  drew  two  warrants, 
each  payable,  as  the  law  required  in  such  cases,  to  the  treas- 
urer of  the  town  of  Knightstown;  one  of  said  warrants 
being  for  ninety-eight  per  cent  of  the  amount  of  funds  due 
to  the  town  on  such  distribution,  and  the  other  for  two  per 
cent  of  said  amount.  Both  of  these  warrants  were  duly  de- 
livered by  said  auditor  to  the  treasurer  of  said  town,  and  the 
one  for  ninety-eight  per  cent  of  the  amount  of  funds  due  to 
the  town  was  retained  by  the  town  treasurer,  presented  by 
him  for  payment,  and  the  money  duly  paid  to  him  by  appel- 
lant Holtsclaw.  The  other  warrant,  for  two  per  cent  of  said 
fund,  was  delivered  by  said  town  treasurer  to  the  auditor  of 
the  county,  and  was  by  him  presented  to  the  county  treas- 
urer for  payment,  and  the  money  due  thereon  paid  to  him, 
and  afterwards  divided  between  said  auditor  and  said  appel- 
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lant  Holtsclaw.  The  oflBcers  of  both  the  town  and  the 
county  labored  under  the  mistaken  belief  that  two  per  cent 
of  said  fund  was  due  to  the  said  auditor  and  treasurer,  and 
allowed  them  by  law  as  fees  and  commissions  for  their  serv- 
ices in  extending  the  taxes  on  the  duplicate  and  collecting 
them.  All  of  said  officers  acted  in  good  faith,  intending  by 
such  proceedings  to.  pay  the  fees  and  commissions  which  they 
understood  were  allowed  to  said  auditor  and  treasurer  for 
their  said  services. 

As  grounds  for  reversal  of  the  judgment,  it  is  insisted  by 
appellant  (1)  that  there  can  be  no  recovery  upon  the  facts 
shown,  because  the  relator  voluntarily  paid  the  oflRcers  the 
two  per  cent  commission,  under  a  mistake  of  law  and  not  of 
fact;  (2)  that  upon  the  facts  shown  the  town  was  liable  to 
the  county  for  the  two  per  cent  commission,  and  that  if  a 
cause  of  action  exists  against  the  officers  it  is  in  favor  of  the 
county,  not  the  town;  (3)  that  no  breach  of  the  bond  is 
shown,  for  the  reason  that  the  payment  was  regularly  made 
upon  a  warrant  duly  and  regularly  issued,  and  that  if  any 
right  of  action  exists,  it  is  against  each  of  the  officers  per- 
sonally for  the  money  obtained  by  him  belonging  to  the  town ; 
(4)  that,  conceding  liability,  the  conclusion  of  the  court,  that 
appellants  were  liable  for  the  full  amount  of  the  warrant,  is 
error;  that  the  proper  measure  of  liability  would  be  the 
amount  of  money  actually  received  by  appellant  Holtsclaw. 

We  will  consider  the  questions  thus  presented  in  their 
order. 

If  a  municipal  corporation  could  be  bound  by  the  volun- 
tary payment  of  an  illegal  claim  made  against  it — a  question 
we  do  not  decide — ^it  would  be  essential  that  the  claim 

1.  should  have  been  allowed  and  ordered  paid  by  the 
proper  municipal  officers  of  the  town,  those  who  are 

clothed  by  law  with  the  authority  to  order  claims  paid.     This 
is  the  only  manner  in  which  a  municipal  corporation 

2.  can  pay  out  money  belonging  to  it.     Here  no  pay- 
ment was  made  by  the  town,  voluntarily  or  other- 
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wise,  and  hence  no  question  of  voluntary  payment  is  pre- 
sented. 

That  neither  the  auditor,  the  treasurer,  nor  the  county,  is 

entitled  to  receive  payment  for  the  services  of  the  auditor 

and  treasurer  in  connection  with  the  collecting  of 

3.  taxes  of  an  incorporated  town  within  the  county,  is 
thoroughly  settled  by  the  decision  of  the  Supreme 

Court  in  the  case  of  Town  of  Paoli  v.  Charles  (1905),  164 
Ind.  690,  and  therefore,  appellants'  second  contention  can- 
not prevail. 
The  gist  of  appellee's  action  lies  in  the  fact  that  appellant 
Holtsclaw  paid  the  warrant,  duly  issued  in  favor  of 

4.  the  town,  to  a  person  who  was  not  authorized  to  re- 
ceive the  money. 

The  town  treasurer  has  no  authority  to  assign,  either  by 

writing,  delivery  or  in  any  other  manner,  a  warrant  drawn 

in  his  favor  by  a  county  auditor  upon  the  couijty 

5.  treasurer  for  funds  due  the  town,  nor  can  payment 
of  said  warrant  be  legally  made  by  the  county  treas- 
urer to  any  person  but  the  duly  authorized  officer  of  the 
town. 

Appellant  Holtsclaw  was  bound  to  know  the  law.     He  was 

conclusively  presumed  to  know  that  no  fee  or  commission 

could  be  charged  against  the  town  for  collecting  the 

6.  taxes  in  question.    He  did,  as  a  fact,  know  that  the 
person  who  presented  the  two  per  cent  warrant,  and 

to  whom  he  paid  the  money,  was  not  the  treasurer  of  the 
town  of  Knightstown,  and  he  was  therefore  conclusively  pre- 
sumed to  know  that  the  person  to  whom  he  made  such  pay- 
ment   was    not    authorized    by    the    town    to    receive    it, 
and  that  such  payment  was  a  violation  of  his  official  duty, 
and  a  breach  of  his  bond ;  and  the  fact  that  the  warrant  was 
duly  issued  in  nowise  alters  the  case.     The  breach  of 
4.     the  bond  complained  of  was  his  payment  of  the  money 
to  one  who  had  no  right  to  receive  it.    A  clear  breach 
Vol.  46^16 
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of  the  bond  was  shown,  and  it  necessarily  followed  that  the 
liability  incurred  was  not  measured  by  the  amount  of  money 
actually  received  by  the  county  treasurer  in  mistaken  pay- 
ment for  his  services,  but  the  amount  that  he  paid  on  the 
warrant:  We  find  no  reversible  error  in  the  record. 
The  judgment  of  the  court  below  is  affirmed. 


Davis  v.  Hert  et  al. 

[No.  7,051.    Filed  January  26,   1910.     Rehearing  denied  June  23^ 

1910.] 

1.  Railboads. — Subsidies, — Parties  to  Contest. — Demurrer. — Inter- 
est. — ^Where  a  taxpayer  petitions  the  board  of  commissioners  for 
an  order  levying  a  tax  to  pay  a  railroad  subsidy,  making  other 
taxpayers  parties  thereto,  it  Is  not  necessary  for  such  other  tax- 
payers to  set  out  in  their  demurrer  to  such  petition  that  they 
are  taxpayers  of  the  township  voting  such  subsidy,    p.  244. 

2.  Railroads. — Subsidies. — Orders  of  Boards. — Judicial  Acts. — ^The 
board  of  commissioners  in  determining  whether  a  valid  election 
has  been  held  for  a  railroad  subsidy,  and  in  determining  whether 
a  majority  of  the  legal  votes  were  cast  in  favor  thereof,  acts  in  a 
judicial  capacity,    p.  245. 

3.  Judgment. — Railroad  Subsidies. — Boards  of  Commissioners. — 
An  entry  made  by  the  board  of  commissioners,  after  a  recital 
that  407  votes  were  cast  for,  and  60,  against,  a  railroad  subsidy, 
that  "it  is  therefore  found  that  a  majority  of  votes  cast  at  said 
election  is  for  the  railroad  appropriation,"  constitutes  a  finding 
that  a  majority  of  tlie  votes  cast  at  such  election  was  for  the 
appropriation,    p.  245. 

4.  Railroads. — Subsidies. — Elections. — Contest. — Parties. — Appeal. 
— Any  interested  person  may  contest  before  the  board  of  com- 
missioners a  railroad  subsidy  election,  and  if  aggrieved  by  the 
board's  decision,  may  appeal,    p.  246. 

5.  Railroads. —  Subsidies. —  Elections. —  Determining  Result. —  A 
finding  by  the  board  of  commissioners  that  a  majority 'of  the 
legal  votes  cast  in  a  township  were  in  favor  of  the  proposed 
railroad  subsidy,  is  a  finding  that  the  election  was  legal  and  that 
the  votes  cast  were  legal,    p.  246. 

6.  Railroads. — Subsidies. — Elections. — Collateral  Attack. — A  find- 
ing of  the  board  of  commissioners  that  a  majority  of  the  votes 
of  a  certain  township  were  cast  in  favor  of  a  railroad  subsidy 
tax  cannot  be  collaterally  attacked  by  the  parties  thereto,    p.  246. 
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7.  Appeal. — From  Boards  of  Commissioners. — Questions  Presented. 
— On  appeal  from  a  board  of  commissioners,  only  such  questions 
can  be  raised  as  were  presented  before  such  board,    p.  247. 

8.  Railboads. — Subsidies, — Petition  for  Taw  Levy, — Sufficiency, — 
A  petition  by  a  taxpayer  of  a  township  alleging  that  a  railroad 
subsidy  election  had  been  held  in  a  certain  township,  that  a 
majority  voted  for  the  subsidy,  that  the  board  of  commissioners 
had  so  decided,  and  praying  for  the  levy  of  a  tax  therefor,  is 
sufficient  on  demurrer,    p.  247. 

9.  Railboads. — Names. — Variance. — Subsidies. — Upon  a  proi)er 
showing,  a  subsidy  voted  in  aid  of  the  Indianapolis  Southern 
Railroad  Company  can  be  availed  of  by  the  Indianapolis  South- 
em  Railway  Company,    p.  247. 

10.  Railboads. —  Siibsidies. —  Townships, —  Clerical  Errors. —  The 
use  of  "Center"  township  instead  of  "Richland"  township,  may 
be  shown  to  be  a  clerical  error,    p.  247. 

11.  Railboads. — Subsidies. — Elections. — Taw  Levy. — Decision  of 
Board, — It  is  not  necessary  that  the  board  of  commissioners  order 
a  tax  levy  to  pay  a  railroad  subsidy  at  its  June  term  succeeding 
the  election  at  which  such  subsidy  was  voted,  the  statute  l)eing 
directory,    p.  247. 

12.  Appeal. — Questions  Presented, — Where  'the  trial  court  sus- 
tained a  demurrer  to  plaintiff's  complaint,  only  those  questions 
arising  on  such  complaint  can  be  decided  on  appeal,    p.  247. 

Prom.  Greene  Circuit  Court;  John  C,  Robinson,  Special 
Judge. 

Petition  by  Cyrus  E.  Davis  against  James  G.  Hert  and 
others.     Prom  a  judgment  for  defendants,  plaintiflE  appeals. 

m 

Reversed. 

John  T.  &  Will  H,  Hays,  James  E.  Kepperley,  J.  M,  Dick- 
inson  and  Cyrus  E.  Davis,  in  pro  per.,  for  appellant. 
William  L,  Stinkard,  for  appellees. 

RoBY,  J. — This  proceeding  was  begun  before  the  Board  of 
Commissioners  of  the  County  of  Greene  by  Cyrus  E.  Davis 
as  a  taxpayer  of  Richland  township  in  said  county,  its  pur- 
pose being  to  procure  an  order  directing  the  levy  of  a  special 
tax  voted  by  said  township  in  aid  of  the  Indianapolis  South- 
em  Railway  Company.  The  board  sustained  a  demurrer  to 
his  petition.  An  appeal  was  taken  to  the  circuit  court,  where 
an  amended  demurrer  was  filed  and  sustained.     Plaintiff  re- 
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fused  to  plead  further,  and  a  judgment  was  rendered  against 
him,  from  which  this  appeal  was  taken. 

Two  propositions  are  stated  for  reversal:     (1)  That  the 

court  erred  in  overruling  appellant's  motion  to  strike  said 

amended  demurrer  from  the  files,  for  the  reason  that 

1.  appellees,  who  filed  it,  do  not  show  themselves  to  be 
taxpayers  of  Richland  township,  and  (2)  that  the 
facts  stated  in  the  complaint  and  admitted  by  the  demurrer 
entitle  appellant  to  the  relief  prayed. 

The  first  point  is  not  well  taken.  Appellees  were  made 
parties  to  the  proceeding  in  the  commissioners'  court,  and 
did  not  need  to  state  their  interest  in  the  controversy  in 
connection  with  each  step  thereafter  taken  as  such  parties. 
The  second  point  is  more  serious.  Appellant  avers  that  a 
petition  was  filed  with  the  auditor,  and  duly  presented  to 
the  Board  of  Commissioners  of  the  County  ot  Greene  at  the 
July  term,  1902,  praying  for  an  appropriation  of  $25,060.60 
in  aid  of  said  company;  that  an  election  was  ordered  to  be 
held  on  August  28,  1902,  and  certain  persons,  not  averred  to 
have  been  the  election  commissioners  of  said  county,  were  ap- 
pointed to  prepare  and  deliver  ballots  to  the  inspectors,  and 
that  said  board  at  the  regular  September  term,  1902,  made 
and  entered  their  final  order  and  decision  on  said  proceed- 
ings so  had  upon  said  petition  and  the  vote  thereof,  as  fol- 
lows, to  wit:  **Come  now  the  inspectors  appointed  by  the 
board  to  hold  election  on  the  railroad  in  Center  [Richland] 
township  and  made  report  as  follows :     *     •     • 

Total  for 407 

Total  against 60 

A.  J.  Shields,  Inspector  Southeast  Precinct. 

W.  T.  Terrell,  Inspector  Northeast  Precinct. 

George  E.  French,  Inspector  Southwest  Precinct. 

It  is  therefore  found  that  a  majority  of  votes  cast  at  said 
election  is  for  the  railroad  appropriation."    The  trial  court 
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held,  upon  the  authority  of  Current  v.  Luther  (1905),  164 
Ind.  252,  that  the  preparation  and  distribution  of  ballots  by 
persons  other  than  the  officers  prescribed  by  law  rendered 
the  election  ''invalid  and  voidable,"  and  therefore  sustained 
the  demurrer  to  appellant's  petition.  Appellant  contends 
that  the  validity  of  such  election  is  not  now  open  to  contro- 
versy. 

The  board  of  commissioners  act  in  a  judicial  capacity  in 
determining  whether  a  valid  election  has  been  had  and 

2.  whether  a  majority  of  the  legal  votes  cast  are  in  favor 
of  the  appropriation.     Duncan  v.  Cox  (1908),  41  Ind. 

App.  61;  Board,  etc.,  v.  Conner  (1900),  155  Ind.  484;  Avert/ 
v.  Akins  (1881),  74  Ind.  283. 
The  board  has,  in  terms,  as  heretofore  stated,  found  that 
a  majority  of  the  votes  cast  at  said  election  is  for  the 

3.  railroad  appropriation. 

The  appellant  asserts  that  this  was  a  decision  from 
which  an  appeal  could  have  been  taken,  and  that  as  no  ap- 
peal has  been  taken  therefrom  the  fact  is  conclusively  es- 
tablished. 

In  the  case  of  Board,  etc,  v.  Montgomery  (1886),  106  Ind. 
517,  521,  it  is  said  that  **the  decision  of  the  board  upon  the 
validity  of  the  election  and  the  sufficiency  of  the  petition 
conclusively  settled  all  preliminary'  questions.''  The  fact 
stated  in  the  opinion  is  that  the  board  had  adjudged  **that 
a  majority  of  the  votes  were  cast  in  favor  of  the  appropria- 
tion; that  the  board  failed  to  levy  the  tax,  and  that  the 
petitioner  is  a  citizen  and  taxpayer  of  Vincennes  township. 
Prayer  that  the  board  be  required  to  levy  a  tax  and  place  it 
on  the  tax  duplicate.'' 

In^  Ooddard  v.  Stockman  (1881),  74  Ind.  400,  it  is  held 
that  the  appropriation  depends  upon  the  casting  of  a  ma- 
jority of  the  legal  votes  in  its  favor,  and  that  the  board  of 
commissioners  had  the  right  to  go  behind  the  canvass  and 
inquire  into  the  truth  of  the  return  made;  **that  any  indi- 
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vidual  interested  may  appear  before  it  and  contest  the  result 
of  the  election,  and,  if  aggrieved  at  the  decision  of  the  board, 
may  take  his  appeal  to  the  circuit  court." 

It  is  settled  that  any  person  interested  as  a  taxpayer  or 

otherwise  may  appear  before  the  board  of  commissioners  and 

contest  the  result  of  a  railroad  or  gravel  road  election, 

4.  or  an  election  for  the  incorporation  of  a  town,  and,  if 
aggrieved  by  the  decision,  may  take  an  appeal  to  the 

circuit  court.  Strebin  v.  Lavengood  (1904),  163  Ind.  478; 
Board,  etc,  v.  Conner,  supra;  Harris  v.  Millege  (1898),  151 
Ind.  70;  State,  ex  rel,  v.  Burgett  (1898),  151  Ind.  94. 

In  the  case  of  Good  v.  Burk  (1906),  167  Ind.  462,  it  was 
said  that  no  appeal  could  be  taken  until  an  order  granting  or 
refusing  to  grant  the  prayer  of  the  petition  had  been  made 
by  the  board.  The  facts  were,  that  the  board  found  for  the 
petitioners  and  ordered  an  election.  An  appeal  from  this 
order  was  taken  to  the  circuit  court,  where  the  petition,  not 
the  appeal,  was  dismissed.  The  order  appealed  from  was 
held  to  be  an  interlocutory  one.  An  order  granting  the 
prayer  of  the  petition  can  only  follow  the  election,  the  ver- 
dict of  the  voters  being  not  dissimilar  to  the  verdict  of  a  jury. 
When  the  board  has  found  that  a  majority  of  the 

5.  votes  cast  at  such  election  are  in  favor  of  the  appro- 
priation, it  has,  in  effect,  granted  the  prayer  of  the 

petition.  Such  a  finding  establishes  the  validity  of  the  elec- 
tion and  the  legality  of  the  votes.  Nothing  remains  to  be 
done  except  to  levy  the  special  tax.  Ooddard  v.  Stockman, 
supra. 

Inasmuch  as  no  appeal  was  taken  or  attempted  to  be  taken 

from  this  order,  it  is  not  necessary  to  determine  whether  it 

was  an  appealable  order,   although  the  cases  cited 

6.  would  seem  to  leave  little  room  for  controversy  *as  to 
the  law.     The  important  fact  is  that  the  board  did 

pass  upon  the  validity  of  the  election  and  that  its  conclusion 
was  not  disputed.  In  the  case  of  Current  v.  Luther,  supra, 
the  remonstrators  appeared  and  contested  the  election.     Any 
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interested  person  had  a  right  to  do  this.     The  appellees  did 

not  contest  the  election.    Not  having  done  so,  they  are  not 

now  in  a  position  to  attack  it.    Only  such  questions 

7.  can  be  considered  in  the  circuit  court  as  were  prop- 
erly presented  before  the  commissioners.     Smyth  v. 

State,  ex  rel.  (1902),  158  Ind.  332. 

'*The  decision  of  the  board  upon  the  validity  of  the  elec- 
tion and  the  sufficiency  of  the  petition,  conclusively  settled 
all  preliminary  questions."  Board,  etc,  v.  Montgomery, 
supra. 

It  is  expressly  averred  in  the  complaint  that  both  the 
board  of  commissioners  and  the  circuit  court  sustained  de- 
murrers to  a  complaint  showing  that  a  petition  had 

8.  been  filed,  an  election  ordered  and  held,  and  a  de- 
cision made  by  the  board  to  the  effect  that  a  majority 

of  the  voters  of  the  township  had  voted  for  the  appropria- 
tion. The  demurrer  admitted  all  these  facts,  and  it  should 
have  been  overruled. 

The  point  is  made  that  the  appropriation  was  voted  in  aid 

of  the  Indianapolis  Southern  Railroad  Company  while  the 

Indianapolis   Southern   Railway   Company   seeks   to 

9.  avail  itself  thereof.  The  complaint  contains  appro- 
priate averments  showing  that  the  appropriation  was 

in  aid  of  the  Indianapolis  Southern  Railway  Company.    The 

terms  used  are  interchangeable,  and  it  is  competent  to  meet  the 

objection  by  proof.  Talbott  v.  Hale  (1880),  72  Ind.  1. 

10.  The  use  of  the  word  *' Center*'  instead  of  '* Rich- 
land" in  the  report  of  the  election  is  also  averred  to 

have  been  a  clerical  error.     It  was  not  necessary  that  the 
action  of  the  board  ordering  the  tax  levy  should  have 

11.  been  taken  at  the  succeeding  June  term,  such  pro- 
vision being  directory  only.     Duncan  v.  Cox,  supra. 

The  appellee  has  filed  an  elaborate  brief.  The  decision  is, 
of  necessity,  confined  to  those  facts  which  are  stated 

\2.  in  appellant's  complaint  and  admitted  by  appellees' 
demurrer. 
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informed  of  the  condition,  then  the  miner's  failure  to  regis- 
ter his  needs  upon  the  blackboard  would  excuse  the  operator 
from  furnishing  the  timbers,  but  not  otherwise. 
Petition  for  a  rehearing  overruled. 


HOLTSCLAW   ET  AL.  V.  ThE  StATE    OF   INDIANA,  EX 

REL.  Town  of  Knightstown. 

[No.  7,049.    Filed  June  23,  1910.] 

1.  Municipal  Corporations. — Unlawful  Payments, — Mistakes  of 
Laic. — If  a  municipal  corporation  could  be  bound  by  an  unlawful 
payment  it  would  have  to  be  made  by  an  allowance  in  the  usual 
order  for  the  payment  of  the  debts  of  such  corporation,    p.  240. 

2.  Payment. —  Voluntary. —  Fees  and  Salaries. —  Towns. —  County 
Auditors  and  Treasurers. — Where  a  county  auditor  drew  two 
warrants  for  the  taxes  due  to  a  town — one  for  ninety-eight  per 
cent  thereof,  and  one  for  two  per  cent — and  the  town  treasurer 
delivered  back  the  one  for  two  per  cent  In  payment  for  alleged 
fees  for  collecting,  the  county  treasurer  paying  such  two  per  cent 
warrant  is  liable  therefor  upon  his  official  bond,  no  voluntary 
payment  existing,    p.  240. 

3.  Fees  and  Salaries. — County  Auditors. — County  Treasurers. — 
Collection  of  Taxes  for  Towns, — Neither  the  county  auditor,  the 
county  treasurer,  nor  the  county,  is  entitled  to  a  fee  for  the  col- 
lection of  town  taxes,    p.  241. 

4.  Payment. — To  Wrong  Person, — County  Treasurers.  —  Totcn 
Taxes. — A  county  treasurer  is  liable  for  the  payment  of  a  county 
order  to  the  wrong  person,    p.  241. 

5.  Officers. — Towns. — Assignment  of  County  Orders  for  Taxes, — 
A  town  treasurer  has  no  authority  to  assign  a  county  order  drawn 
in  his  favor  for  town  taxes,    p.  241. 

6.  Payment. — County  Orders. — Presumptions. — A  county  treasurer 
is  conclusively  presumed  to  know  that  no  fee  can  be  charged  by 
county  treasurers  nor  county  auditors,  nor  the  county,  for  the  col- 
lection of  town  taxes  by  them.    p.  241. 

From  Hancock  Circuit  Court ;  Robert  L,  Mason,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  the 
Town  of  Knightstown,  against  John  0.  Holtsclaw  and  others. 
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Prom  a  judgment  for  plaintiff,   defendants   appeal.     Af- 
firmed, 

Forkner  &  Forkner,  Eugene  H.  Bundy  and  N.  G,  Jones, 
for  appellants. 
Floyd  J,  Nep}iy  and  James  L.  Shelton,  for  appellee. 

Babb,  J. — This  action  was  brought  by  relator  against  ap- 
pellants, upon  the  official  bond  given  by  appellant  Holtsclaw, 
as  treasurer  of  Henry  county,  to  recover  the  alleged  wrong- 
ful payment  by  said  Holtsclaw  to  a  person  not  entitled 
thereto,  of  funds  in  his  hands  as  such  treasurer,  and  belong- 
ing to  relator.  Issues  were  formed,  a  trial  had,  a  special 
finding  of  f acfb  made,  and  conclusions  of  law  stated  thereon, 
and  upon  the  special  finding  and  conclusions  of  law  judg- 
ment was  rendered  in  favor  of  appellee. 

It  appears  from  the  pleadings  and  special  finding  of  facts 
that,  under  the  provision  of  the  statute  authorizing  such 
action,  the  taxes  levied  by  the  proper  municipal  officer  of  the 
relator  were  extended  by  the  auditor  of  the  county  upon  the 
county  tax  duplicate,  and  collected  by  appellant  Holtsclaw, 
as  county  treasurer,  and  that,  upon  the  distribution  of  the 
taxes  so  collected,  the  county  auditor  drew  two  warrants, 
each  payable,  as  the  law  required  in  such  cases,  to  the  treas- 
urer of  the  town  of  Knightstown;  one  of  said  warrants 
being  for  ninety-eight  per  cent  of  the  amount  of  funds  due 
to  the  town  on  such  distribution,  and  the  other  for  two  per 
cent  of  said  amount.  Both  of  these  warrants  were  duly  de- 
livered by  said  auditor  to  the  treasurer  of  said  town,  and  the 
one  for  ninety-eight  per  cent  of  the  amount  of  funds  due  to 
the  town  was  retained  by  the  town  treasurer,  presented  by 
him  for  payment,  and  the  money  duly  paid  to  him  by  appel- 
lant Holtsclaw.  The  other  warrant,  for  two  per  cent  of  said 
fund,  was  delivered  by  said  town  treasurer  to  the  auditor  of 
the  county,  and  was  by  him  presented  to  the  county  treas- 
urer for  payment,  and  the  money  due  thereon  paid  to  him, 
and  afterwards  divided  between  said  auditor  and  said  appel- 
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fees,  payable  when  the  stock  she  owns  in  said  association, 
on  account  of  which  said  loan  is  made,  matures;  at  which 
time  this  note  and  mortgage  securing  it  will  be  surrendered 
to  the  maker  thereof,  and  said  stock  canceled,  and  until  said 
stock  does  mature,  we  agree  to  pay  to  said  American  Build- 
ing and  Loan  Association  the  sum  of  $5.50  per  month,  pay- 
able on  or  before  the  20th  day  of  each  and  every  month, 
said  sum  being  premium,  interest  and  dues,  in  accordance 
with  the  by-laws  of  said  association,  and  the  mortgage  secur- 
ing this  note,  which  is  made  a  part  hereof.'* 

Said  note  provides  that  the  shares  of  stock  No.  2,568  are 
transferred  and  pledged  as  collateral  security  for  the  per- 
formance of  the  conditions  of  the  note  and  mortgage. 

The  mortgage,  signed  by  appellee  and  her  husband,  is  set 
out  in  the  findings.  It  mortgages  and  warrants  to  said  asso- 
ciation the  realty  described  in  the  complaint,  and  recites  that 
it  is  executed  and  intended  as  a  security  for  the  perform- 
ance of  the  stipulation  and  agreements  of  the  parties  set 
forth  in  the  note  in  question.  This  note  provides  that  Sallie 
Hughes  **  shall  continue  to  pay  the  monthly  dues  upon  her 
four  shares  of  stock  of  $100  each,  at  the  rate  of  fifty  cents 
a  share  each  month,  and  an  annual  interest  of  six  per  cent, 
payable  monthly,  together  with  all  fines  and  assessments  that 
may  be  assessed  against  said  shares  herein  by  reason  of  any 
default  of  said  shareholder  in  any  of  the  stipulations  con- 
tained in  this  mortgage.  * ' 

The  court  further  found  that  plaintiff  paid  to  defendant, 
at  the  rate  of  $5.50  per  month  for  eighty-four  months,  be- 
ginning with  December,  1897,  a  total  of  $462,  the  last  pay- 
ment being  made  in  December,  1904,  and  that  for  six  months 
thereafter  no  demand  was  made  by  defendant  for  any  fur- 
ther payments ;  that  in  order  to  induce  said  plaintiff  to  nego- 
tiate the  loan,  said  secretary''  represented  to  her  that  if  she 
would  accept  said  loan  and  pay  thereon  $5.50  a  month  for 
eighty-four  months  defendant  would  release  the  mortgage 
and  the  note  at  the  end  of  that  time  and  return  them  to  her; 
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that  said  secretary  made  said  offer  and  representations  on 
paper,  with  his  name  signed  thereto,  and  gave  the  paper  to 
plaintiff;  that  said  paper  has  been  lost;  that  said  plaintiff 
relied  on  said  written  representations,  believing  that  on  the 
payment  of  said  amount  her  mortgage  would  be  released; 
that  plaintiff  was  unaccustomed  to  transacting  business,  and 
was  wholly  ''ignorant  of  the  abstruse  verbiage''  of  building 
and  loan  notes  and  mortgages,  wherein  it  was  stated  that 
she  was  to  pay  the  $350  when  the  stock  matured,  and  that 
she  should  pay  it  at  the  rate  of  $5.50  a  month ;  that  she  did 
not  read  said  mortgage,  and  did  not  hear  it  read,  and  would 
not  have  understood  it  if  she  had ;  that  in  the  whole  matter 
she  relied  upon  the  offer  and  representations  of  said  secre- 
tary, as  before  set  out ;  that  in  said  written  offer  and  repre- 
sentation made  by  said  secretary,  he  did  not  express  an 
opinion  as  to  how  many  payments  plaintiff  would  be  re- 
quired to  make,  but  represented  the  fact  to  be  that  plain- 
tiff's said  property  would  be  released  from  said  mortgage 
upon  her  making  eighty-four  payments  of  $5.50  each,  and 
that  he  made  such  representations  for  the  purpose  of  induc- 
ing plaintiff  to  accept  said  loan  and  execute  said  note  and 
mortgage,  and  plaintiff  believed  them  and  relied  upon 
them ;  that  prior  to  the  bringing  of  this  action  plaintiff,  in 
writing,  requested  defendant  to  release  the  mortgage,  and 
that  such  request  was  refused;  that  prior  to  such  request 
plaintiff  had  paid  the  mortgage  debt  in  the  manner  as  here- 
tofore set  out. 

IVe  have  two  special  findings  of  fact:     (1)  The  secretary 
of  the  association  represented  as  a   fact,  and  not  as  an 

opinion,  that  if  appellee  would  accept  the  loan  and 
1.    pay  thereon  $5.50  a  month  for  eighty-four  months, 

appellant  would  release  said  mortgage  and  cancel  said 
note  at  the  end  of  that  time,  and  return  them  to  her ;  (2)  that 
by  the  note  and  the  mortgage  given  to  secure  the  payment 
of  the  loan,  appellee  agreed  to  pay  to  the  association  the 
sum  of  $5.50  a  month  until  the  stock  matured,  said  sum  be- 
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ing  premium,  interest  and  dues,  in  accordance  with  the  by- 
laws of  said  association. 

Crediting  appellee  with  the  finding  of  the  court  that  the 
statement  as  to  the  eighty-four  payments  by  the  secretary 
of  the  association  was  the  statement  of  a  fact,  and  not  an 
opinion,  the  conflict  is  clear  in  these  two  special  findings, 
and  one  is  nullified  by  the  other. 

The  burden  was  upon  appellee  to  show  that  the  stock  was 
paid  according  to  the  terms  of  the  contract.  The  only  find- 
ing of  payment  is  that  it  was  paid  ^4n  manner  as  heretofore 
set  out,"  that  is,  by  the  eighty-four  pa3rments.  There  is  no 
finding  that  the  stock  had  matured  when  the  last  payment 
was  made.  The  relation  existing  between  the  members  of  a 
building  association  is  that  of  a  quasi  partnership.  The 
members  share  in  the  profits  and  losses.    The  shares 

2.  are  matured  by  the  payment  of  dues  and  the  accumu- 
lation of  property.     They  can  only  reach  their  par 

value  when  the  payment  of  dues  and  accumulation  of  profits 
have  reached  an  actual  value  of  $100  a  share.  If  a  share- 
holder is  allowed  to  withdraw  $100  a  share  when  he  has  paid 
in  seventy  instalments  of  ninety  cents  each,  or  $63,  whether 
the  association  has  made  or  lost  money,  the  element  of 
mutuality  would  be  destroyed,  and  inequality  result  to  other 
members  of  the  association.  Such  construction  would  be 
unreasonable.  Union  Mutual,  etc.,  Assn.  v.  Aichele  (1901), 
28  Ind.  App.  69,  and  cases  cited. 

The  findings  show  an  ordinary  business  transaction  be- 
tween appellant  and  appellee.     There  was  no  relation  of 
trust  and  confidence  between  appellee  and  the  secre- 

3.  tary  of  the  association.    She  was  not  prevented  from 
knowing  the  terms  of  the  note  and  mortgage  which 

she  signed.  The  finding,  that  she  **did  not  read  said  mort- 
gage,  and  did  not  hear  it  read,  and  would  not  have  under- 
stood it  if  she  had,"  is  not  sufficient  to  release  her  from  the 
duty  of  making  an  effort  to  understand  the  contract  she  was 
executing. 
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**  When  the  representations  of  the  agent  are  taken  in  con- 
nection with  the  provisions  and  conditions  in  the  certificate 
of  stock,  by-laws,  bond  and  mortgage,  they  cannot  be 

4.  said  to  be  representations  of  facts,  but  were  no  more 
than  the  expression  of  the  opinion  held  by  the  agent 

making  them."    Guaranty  8av,,  etc,  Assn.  v.  Simko  (1905), 
35  Ind.  App.  412,  and  cases  cited.    Fraud  inducing  the  exe- 
cution of  a  written  instrument  is  not  merged  in  the 

5.  written  contract,  but  there  is  no  misrepresentation 
found  to  have  been  made  as  to  the  written  instru- 
ments which  appellee  executed  without  making  any  effort 
to  ascertain  their  contents.  Conceding,  however,  that  the 
representation  was  not  the  expression  of  an  opinion,  but  the 
statement  of  a  fact,  the  element  of  fraud  is  lacking.  There 
is  no  finding  that  the  agent  of  the  association  knew  that  said 
representation  was  false.  The  case  of  Wiley  v.  Common- 
wealth, etc,  Sav.  Assn.  (1909),  43  Ind.  App.  209,  is  strongly 
in  point,  and  treats  of  fraudulent  representations  by  the 
agent,  and  that  the  making  of  a  certain  number  of  payments 
on  the  stock  would  cancel  the  loan.  It  was  there  held  that 
when  the  mortgage  and  bond  required  payment  of  interest 
and  premium  until  the  stock  matured,  such  representations 
are  no  defense  in  a  suit  to  foreclose  the  mortgage.  See,  also, 
Guaranty  Sav.,  etc,  Assn.  v.  Simko,  supra;  Miller  v.  Wayne, 
etc.,  Loan  Assn.  (1904),  32  Ind.  App.  480;  Wayne,  etc.  Loan 
Assn.  V.  Gilmore  (1906),  37  Ind.  App.  146;  Wayne,  etc. 
Loan  Assn.  v.  Skelton  (1901),  27  Ind.  App.  624. 

A  calculation  based  upon  the  facts  found  show  that  ap- 
pellee has  not  paid  to  the  association  the  principal  of  the 
loan,  together  with  the  interest  and  premiums,  as  provided 
in  the  note  and  the  mortgage. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusions of  law  and  render  judgment  in  favor  of  appellant 
in  accordance  with  this  opinion. 
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Orndorf,  Executor,  v.  Jeffries,  Executor. 

[No.  6,736.    Filed  April  22,  1910.    Rehearing  denied  June  24,  1910.] 

1.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,     p.  256. 

2.  WiTNESSKS. —  Competency. —  Decedents'  Estates. —  Statutes. — 
Consfrwca'on.— Section  521  Bums  1908,  §498  R.  S.  1881,  providing 
that  all  necessary  parties  to  the  issue  or  record,  whose  Interests 
are  adverse  to  the  estate  by  or  against  which  the  action  is  main- 
tained, shall  not  be  competent  witnesses  against  such  estate,  such 
statute  creating  an  exception  to  the  general  rule  of  comi>e- 
tency  should  be  construed  not  only  according  to  the  letter  thereof  > 
but  also  according  to  the  spirit,    p.  256. 

3.  Witnesses. — Competency. — Duty. — Breach  of. — Liability. — De- 
cedents* Estates. — Where  the  issue  in  a  case  involves  a  breach  of 
duty,  in  respect  of  which  the  witness  would  be  liable  over  to  the 
party  calling  him,  or  where  his  interest  is  certain  and  vested  and 
involved  in  the  issue,  adverse  to  the  estate,  such  witness  is  not 
competent,    p.  257. 

4.  Witnesses. — Widow  of  Decedent. — The  widow  of  a  decedent  is 
a  competent  witness  in  favor  of  her  husband's  estate,  in  an  ac- 
tion by  his  executor  on  an  account  for  services  rendered,  where 
her  rights  were  fixed  by  his  will,  and  it  did  not  appear  that  they 
would  be  affected  by  the  result,  though  the  fact  of  her  relation- 
ship with  the  executor  may  affect  her  credibility,    p.  258. 

5.  Witnesses. — Competency. — Legatees. — In  an  action  by  one  ex- 
ecutor against  another,  a  legatee  of  the  testator  of  the  latter 
is  a  competent  witness  as  to  a  claim  for  board  furnished  by  the 
testator  of  the  former  to  the  latter,  there  being  nothing  to  indi- 
cate that  such  legatee  had  an  interest  in  common  with  such 
latter  executor,  nor  that  any  vested  interest  of  such  legatee  would 
be  affected  by  the  demand,    p.  258. 

6.  Witnesses. — Competency. — Action  hy  one  Estate  against  An- 
other.— In  an  action  by  the  executor  of  one  estate  to  enforce  a 
claim  against  another  estate,  §521  Burns  1908,  §498  R.  S.  1881, 
providing  that  all  necessary  parties  to  the  issue  or  record  shall 
be  incompetent  as  witnesses,  does  not  apply,    p.  259. 

From  Whitley  Circuit  Court ;  Joseph  W.  Adair,  Judge. 

Action  by  Henry  Jeffries,  as  executor  of  the  will  of  David 
Jeffries,  deceased,  against  John  W.  Orndorf,  as  executor  of 
the  will  of  Marcus  L.  Jeffries,  deceased.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 
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Ephraim  K,  Strong,  for  appellant. 

Oeorge  Kichler,  Benton  E.  Gates  and  D.  V.  Whiteleather, 
for  appellee. 

s  Myebs,  C.  J. — On  September  18,  1907,  in  the  court  below, 
appellee  filed  an  amended  complaint,  alleging,  among  other 
facts,  the  death  of  David  Jeffries,  the  appointment  of  ap- 
pellee as  executor,  and  that  the  estate  of  Marcus  L.  Jeffries 
was  indebted  to  the  estate  of  David  Jeffries,  deceased,  in 
the  sum  of  $468  for  board  furnished  said  Marcus  L.  Jeffries 
by  appellee's  decedent.  Issues  were  formed  which  were  sub- 
mitted to  a  jury,  resulting  in  a  verdict  and  judgment  for 
$385  in  favor  of  appellee.  The  overruling  of  appellant's 
motion  for  a  new  trial  is  assigned  as  error. 

Appellant  contends  that  the  assessment  of  the  amount  of 
recovery  was  too  large,  that  the  verdict  was  not  sustained 
by  sufficient  evidence  and  was  contrary  to  law.  The  facts 
disclosed  by  the  record,  and  about  which  there  is  no  dispute, 
show  that  on  December  23,  1905,  appellee's  decedent,  David 
Jeffries,  filed  a  claim  for  $300  against  the  estate  of  his 
brother,  Marcus  L.  Jeffries,  for  board  furnished  the  latter; 
that  Marcus  L.  Jeffries  died  on  May  11,  1905,  and  that 
appellant,  John  W.  Orndorf,  was  appointed  his  executor; 
that  for  nearly  three  years  prior  to  the  death  of  said  Marcus 
L.  Jeffries  he  resided  and  boarded  with  appellee 's  decedent. 
David  Jeffries  died  on  May  17,  1906,  and  Henry  Jeffries,, 
appellee  herein,  was  appointed  his  executor.  Sarah  A. 
Jeffries  was  the  widow  of  David  Jeffries,  and  by  the  pro- 
visions of  the  latter 's  will  she  was  to  have  the  rents  and 
profits  of  a  certain  piece  of  real  estate  and  a  lease  on  one- 
third  of  a  certain  tract  of  land  containing  145  acres  for  and 
during  her  natural  life.  All  of  the  personal  property  and 
the  fee  to  all  the  real  estate  of  which  said  David  Jeffries 
died  the  owner  were  given  to  his  son,  the  appellee.  Elizabeth 
Long  was  a  legatee  under  the  will  of  Marcus  L.  Jeffries. 
Noah  Long  was  the  husband  of  Elizabeth  Long. 

We  have  carefully  read  and  considered  all  the  evidence  in 
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this  ease,  and  while  we  are  strongly  impressed  in  the  belief 
that  the  rerdict  was  too  large,  yet  there  is  evidence  from 
which  the  jury  might  have  awarded  the  amount  it  did. 

A  part  of  the  testimony  of  Sarah  A.  Jeffries,  admitted 

without  objection,  related  to  care  and  attention  rendered 

said  Marcus  L.  Jeffries,  and  was  so  connected  with 

1.  that  given  by  her  relative  to  the  subject-matter  in 
dispute  as  likely  to  have  had  some  weight  with  the 

jury,  but  for  us  to  disturb  the  judgment  because  of  such 
likelihood,  or  because  we  may  disagree  with  the  jury  as  to 
the  facts  proved,  would  require  us  to  weigh  the  evidence, 
and  this  we  cannot  do.  If,  upon  a  consideration  of  all  the 
evidence,  we  could  say  that  there  was  no  evidence  properly 
in  the  record  sustaining  the  assessment  made  by  the  jury, 
then  the  question  would  be  one  of  law  and  within  our 
province,  but  such  is  not  this  case,  and  the  assessment  as 
made  by  the  jury  and  sanctioned  by  the  trial  court  must 
stand. 

The  verdict  being  within  the  evidence  and  not  without  the 
issues,  the  second  and  third  reasons  for  a  new  trial  must  fail. 

Sarah  A.  Jeffries  was  called  as  a  witness  in  behalf  of  ap- 
pellee. Appellant's  objection  was  not  to  any  part  of  her 
testimony,  but  to  her  competency  as  a  witness.  This  objec- 
tion was  overruled,  and  her  testimony,  concerning  material 
matters  which  occurred  during  the  lifetime  of  Marcus  L. 
Jeffries,  was  received. 

Section  521  Burns  1908,  §498  R.  S.  1881,  is  relied  on  in 

support  of  the  objection.    This  statute  creates  an  exception 

to  the  general  rule,  that  all  persons  are  competent 

2.  witnesses,  by  declaring  persons  incompetent  as  wit- 
nesses, who  are  necessary  parties  to  the  issue  or  rec- 
ord, or  whose  interests  are  adverse  to  the  estate.  And,  as 
interpreted  by  the  Supreme  Court  and  this  court,  the  ques- 
tion of  competency  is  determined  not  alone  from  the  lette: 
of  the  statute,  but  from  its  spirit  and  purpose  as  well.    Dur- 
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ham  V.  Shannon  (1888),  116  Ind.  403,  9  Am.  St.  860;  Payiie 
V.  Larter  (1907),  40  Ind.  App.  425;  Scherer  v.  Ingemian 
(1887),  110  Ind.  428;  Leach  v.  Dickerson  (1896),  14  Ind. 
App.  375;  8loa7i  v.  Sloan  (1898),  21  Ind.  App.  315;  Michi- 
gan Trust  Co.  V.  Probasco  (1902),  29  Ind.  App.  109;  Bowen 
V.  O'Hair  (1902),  29  Ind.  App.  466;  Walker  v.  Steele 
(1890),  121  Ind.  436. 

In  the  case  of  Durham  v.  Shannon,  supra,  it  is  said: 
**  Generally  speaking,  three  things  must  concur  in  order  to 
exclude  the  testimony  of  the  surviving  adversely  interested 
party:  (1)  The  transaction,  or  the  subject-matter  thereof, 
must  be  in  some  way  directly  involved  in  the  action  or  pro- 
ceeding, and  it  must  appear  that  one  of  the  parties  to  the 
transaction,  about  to  be  proved,  is  dead.  (2)  The  right  of 
the  deceased  party  must  have  passed,  either  by  his  own  act 
or  that  of  the  law,  to  another,  who  represents  him  in  the 
action  or  proceeding  in  the  character  of  executor,  adminis- 
trator or  in  some  other  manner  in  which  he  is  authorized  by 
law  to  bind  the  estate.  (3)  It  must  appear  that  the  allow- 
ance to  be  made  or  the  judgment  to  be  rendered  may  either 
directly  or  indirectly  affect  the  estate  of  the  decedent. ' ' 

Prom  the  cases  heretofore  cited,  we  may  also  conclude  that 
where  the  issue  involves  a  breach  of  duty,  or  default  in  re- 
spect of  which  the  witness  would  be  liable  over  to 

3.    the  party  calling  him,  or  where  his  interest  is  certain 

and  vested  and  involved  in  the  issue  adverse  to  the 

estate  as  contradistinguished  from  affection,  prejudice  or 

bias,  in  either  case,  under  the  statute,  the  witness  would  be 

disqualified. 

In  the  case  of  Michigan  Trust  Co.  v.  Probasco,  supra,  it 
is  said:  ** Parties  to  the  issue  must  mean  the  parties  be- 
tween whom  there  is  a  controversy  submitted  to  the  court 
for  trial;  the  parties  who  are  litigating  the  particular  con- 
troversy, and  against  one  of  whom,  and  in  favor  of  the  other, 
the  court  will  render  a  judgment  or  decree."  See,  also, 
Vol.  46—17 
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Owings  v.  Jones  (1898),  151  Ind.  30;  Scherer  v.  Ingerman, 
supra;  Bischof  v.  Mikels  (1898),  147  Ind.  115. 

In  this  case  the  witness  was  neither  a  party  to  the  issue 

nor  to  the  record.    Her  husband  was  dead.    Her  rights  in 

his  property  were  fixed  by  testamentary  disposition, 

4.  and  it  did  not  appear  that  they  would  in  any  way 
be  affected  by  the  result  of  this  action.    It  might  be 

said  that  the  facts  disclose  such  relationship  between  the 
witness  and  the  appellee  as  might  affect  the  credibility  of 
the  witness,  but,  as  we  have  seen,  that  is  not  enough  to  make 
her  an  incompetent  witness  under  the  statute. 

Furthermore,  in  the  case  of  Sloan  v.  Sloan,  supra,  an 
action  by  one  estate  against  another  estate  to  enforce  pay- 
ment of  a  claim,  it  was  held  that  both  estates  stood  upon 
an  equal  footing,  and  it  was  not,  therefore,  a  case  for  the 
application  of  the  statute.  In  that  case  it  was  said:  **The 
statute,  as  we  have  said,  is  an  exception  to  the  general  rule 
as  to  the  competency  of  witnesses;  and,  unless  the  wording 
of  the  statute  embraces  an  exception  like  that  at  bar,  we 
cannot  extend  its  application  to  such  a  case.  We  think  it 
manifest  from  the  wording  of  the  statute  itself,  and  from 
the  language  of  the  decision  placing  upon  it  a  construction, 
that  its  provisions  do  not  extend  to  a  claim  prosecuted  by 
one  estate  against  another." 

Elizabeth  Long  and  Noah  Long,  her  husband,  were  called 

as  witnesses  on  behalf  of  appellant.    After  Elizabeth  Long 

had  stated  her  name  and  place  of  residence,  appellee 

5.  objected  to  her  further  testifying,  on  the  ground  that 
she  was  a  legatee  imder  the  last  will  of  Marcus  L. 

Jeffries,  deceased.  Thereupon,  appellant  admitted  that  the 
witness  was  a  legatee  under  said  will,  and  the  court  sus- 
tained appellee's  objection.  This  was  error.  The  proposed 
witness  was  not  a  party  to  the  issue  or  record,  nor  does  it 
appear  that  she  had  an  interest  in  the  result  of  the  suit  in 
common  with  the  party  calling  her.  Nor  is  it  shown  that 
she  was  otherwise  interested  as  would  render  her  incompe- 
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tent  within  the  spirit  of  the  statute.     The  general  rule  of 
competency  applies  until  the  contrary  is  made  to  appear. 
True,  she  was  a  legatee,  but  that  fact  alone  would  not  ren- 
der her  an  incompetent  witness,  unless  it  was  shown  that 
appellee's  demand  would  affect  a  certain  and  vested  interest 
belonging  to  her.    The  objection  does  not  make  this  showing. 
In  any  event,  here  is  one  estate  prosecuting  a  claim 
6.     against  another  estate,  and  clearly  within  the  rule  an- 
nounced by  this  court  in  the  case  of  Sloan  v.  Sloan, 
supra,  wherein  it  is  held  that  §521,  supra,  declaring  certain 
persons  incompetent  as  witnesses,  does  not  apply. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  appellant's  motion  for  a  new  trial. 


Southern  Railway  Company  et  al.  v.  Sieg. 

[Xo.  G,998.    Filed  June  28,  1910.] 

1.  Pleading. — Technicalities, — Courts. — Technical  and  hypercriti- 
cal criticism  of  complaints  by  the  courts  leads  to  prolix  and  un- 
necessary verbiage  on  the  part  of  pleaders,    p.  261. 

2.  Railboads. —  Licensees. —  Complaint, —  Netvsboys. —  A  complaint 
alleging  that  the  plaintiff  was  passing  along  defendant  railroad 
company's  track  in  the  usual  course  to  a  point  where  defendant 
customarily  delivered  newspapers  consigned  to  him,  that  defend- 
ant negligently  left  a  cross-tie  across  the  way  so  used  by  him,  and 
that  by  reason  thereof  he  fell  and  the  train  cut  off  his  leg,  to 
his  damage,  states  a  cause  of  action,    p.  261. 

3.  Trial. — Withdrawing  Evidence  from  Jury. — Instructions. — 
Waiver. — A  party  presenting  no  instruction  for  the  withdrawal 
of  objectionable  evidence,  and  making  no  objection  at  the  lime 
to  the  court's  instruction  withdrawing  such  evidence,  waives  any 
right  to  question  the  instruction  given,     p.  262. 

4.  Appeal. — Weighing  Evidence, — The  Appellate  Court  will  not 
weigh  conflicting  evidence,     p.  262. 

5.  Railroads. — Licensees  hy  Invitation, — Instructions. — Invading 
Province  of  Jury. — ^An  instruction  that  the  plaintiff  must  prove 
that  "he  had  gone  to  the  place  where  he  was  injured  for  the 
purpose  of  getting  newspapers,  ♦  ♦  ♦  and  that  defendant 
•  •  •  had  invited  plaintiff,  directly  or  by  implication  growing 
out  of  a  custom  of  delivering  to  him  said  papers  at  that  place," 
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does  not  assume  that  it  was  defendant's  custom  to  deliver  papers 
at  such  place,  p.  262. 
6.  Trial. — Licensees, — Invitation, — Instructions. — Invading  Prov- 
ince of  Jury. — ^An  instruction  that  the  Jury  might  "infer  an  in- 
vitation to  plaintiff  to  be  at  the  place  where  he  was  injured,  if 
the  evidence  shows  that  the  business  he  was  engaged  in  at  the 
time  was  of  common  interest  or  mutual  advantage  to  the  com- 
pany and  him,"  and  that  if  injured  while  there,  by  defendant's 
negligence,  the  defendant  is  liable,  assumes  that  the  plaintiff  was 
w^here  he  was  injured,  and  not  where  he  claimed  that  he  was 
injured,    p.  263. 

From  Harrison  Circuit  Court ;  C.  W.  Cook,  Judge. 

Action  by  Roy  C.  Sieg  against  the  Southern  Railway  Com- 
pany and  another.  From  a  judgment  on  a  verdict  for  the 
plaintiff  for  $5,000,  defendants  appeal.    Affirmed, 

Alex.  P.  Humphrey,  Edward  P.  Humphrey,  John  D,  WeU 
man,  Edward  D,  Mitchell,  Thom^is  J,  Wilson,  Frank  Self 
and  C  L,  &  H.  E,  Jewett,  for  appellants. 

Major  W.  Funk,  Laurent  A.  Douglass  and  Oeorge  H.  Hes- 
ter, for  appellee. 

RoBY,  J. — This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  appellee.  A  verdict  for  $5,000 
was  returned,  and  appellee  had  judgment  thereon. 

The  amended  complaint  was  in  one  paragraph.  It  averred 
that  on  October  11,  1904,  plaintiff  went  upon  the  grounds 
maintained  by  the  Southern  Railway  Company  at  Milltown 
.station,  for  the  purpose  of  receiving  a  daily  package  of  news- 
papers which  defendant  company  brought  from  Louis- 
ville on  its  west-bound  passenger-train  which  was  scheduled 
to  arrive  and  did  arrive  at  7.50  o'clock  p.m.;  that  plaintiff 
went  upon  said  defendant's  station  yard  to  the  point  where 
said  train  usually  stopped,  proceeded  along  said  track  to 
receive  said  newspapers,  and  fell  over  a  crdsstie  which  had 
been  negligently  left  at  said  place,  and  in  so  falling  his  right 
leg  was  thrown  under  the  wheels,  crushed  and  cut  off. 

Appellants  demurred  to  the  complaint  and  have  argued 
the  assignment  of  error  based  upon  the  action  of  the  court 
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in  overruling  their  demurrers.  They  assert  that  the  theory 
of  the  complaint  is  double,  in  that  it  sets  up  the  existence  of 
a  public  highway  at  the  place  where  appellee  was  injured, 
and  that  it  also  shows  him  to  have  been  a  mere  licensee,  to 
whom  appellants  owed  no  duty  except  not  wilfully  to  in- 
jure him. 

The  amended  complaint  is  exceedingly  voluminous.    It  is 

so  long  that  a  siunmary  will  not  be  attempted.    This  form 

of  pleading  is  a  necessary  result  of  the  hypercritical 

1.  scrutiny  which  in  recent  years  has  been  directed  at 
pleadings  of  this  nature.    Appellants  do  not  suggest 

a  deficiency  of  allegation.    The  hypothesis  upon  which  their 
argument  is  based  is  an  incorrect  one.    The  theory  of 

2.  the  complaint  was  that  appellee  was  upon  the  com- 
pany's right  of  way  by  its  invitation,  for  the  purpose 

of  receiving  merchandise  conveyed  to  him  by  it,  and  that 
he  was  at  the  usual  place  designated  for  that  purpose. 

The  facts  pleaded  bring  the  case  within  the  authority  of 
Pittsburgh,  etc,  R.  Co.  v.  Simons  (1907),  168  Ind.  333,  and 
the  holding  is  therefore  against  appellants,  so  far  as  the  suf- 
ficiency of  the  complaint  is  concerned. 

Evidence  was  introduced  showing  that  appellee,  who  was 
thirteen  years  of  age,  had  been  accustomed  to  receiving  his 
papers  at  the  place  where  he  was  injured;  that  other  per- 
sons received  papers  at  the  same  place,  such  custom  extend- 
ing over  a  series  of  years;  that  other  merchandise  was  un- 
loaded and  delivered  to  consignees  at  such  place;  that  the 
ground  was  smooth  and  much  used;  that  persons  passed 
along  it  frequently;  that  use  thereof  was  made  by  persons 
for  their  own  convenience,  and  also  by  those  having  busi- 
ness with  the  railway  company;  that  trains  were  stopped 
and  passengers  were  taken  on  and  discharged  at  this  place 
and  near  thereto,  and  that  tickets  were  sold  to  said  station 
upon  trains  that  did  not  stop  at  any  other  place.  A  large 
number  of  witnesses  testified  upon  the  subject,  and  there  is 
no  question  upon  the  evidence  as  to  the  public  character  of 


262  APPELLATE  COURT  OF  INDLA.NA, 

Soutliern  R.  Co.  v.  Sieg — 46  Ind.  App.  259. 

the  place  and  the  use  made  of  it  by  the  company  operating 
the  railway.  Objection  was  made  to  the  testimony  of  various 
witnesses,  but  the  state  of  the  record  and  evidence  renders 
it  unnecessary  to  detail  such  objections. 

The  court,  at  the  conclusion  of  the  evidence  and  before 
argument,  withdrew  certain  items  of  evidence  from  the  con- 
sideration of  the  jury.     It  is  earnestly  insisted  that 

3.  a  motion  made  to  set  aside  the  submission  of  the  cause 
and  to  discharge  the  jury  should  have  been  sustained, 

for  the  reason  that  the  instruction  was  not  as  full  and  ex- 
plicit as  it  should  have  been  in  order  to  remove  the  effect  of 
the  evidence. 

Appellants  did  not  request  a  more  specific  instruction  upon 
the  subject.  If  they  were  not  satisfied  with  the  one  given, 
a  seasonable  request  should  have  been  made,  and  failure  to 
make  such  request  waives  the  objection.  Moore  v.  Shields 
(1889),  121  Ind.  267;  Oebhart  v.  Burkett  (1877),  57  Ind. 
378,  26  Am.  Rep.  61. 

The  error  in  the  action  of  the  court  was  against  appellee. 
It  was  competent  to  consider  the  facts  excluded  by  the  in- 
struction upon  the  issues.  Pittsburgh,  etc,  B.  Co.  v.  Simons^ 
supra;  Chicago,  etc.,  R.  Co.  v.  Pritchard  (1907),  168  Ind. 
398,  9  L.  R.  A.  (N.  S.)  857. 

The  evidence  as  to  the  manner  and  circumstances  of  the 

accident  has  been  considerably  discussed.     The  question  is 

one  of  conflict,  and  that  has  been  settled  by  the  jury. 

4.  Instruction  two,  given  by  the  court  on  its  own  motion, 
was  as  follows:     ** Before  plaintiflf  can  recover  he 

5.  must  show  by  a  fair  preponderance  of  the  evidence 
that  he  had  gone  to  the  place  where  he  was  injured 

for  the  purpose  of  getting  newspapers,  as  alleged  in  the 
complaint,  and  that  defendant  Southern  Railway  Company 
had  invited  plaintiflf,  directly  or  by  implication  growing  out 
of  a  custom  of  delivering  to  him  said  papers  at  that  place." 
Of  this  appellants  say :  *  *  Instruction  two,  given  by  the  court 
of  its  own  motion,  assumed  that  it  was  the  custom  of  appel- 
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lants  to  deliver  papers  at  the  place  where  appellee  was  in- 
jured. This  was  a  question  for  the  jury  on  the  evidence.'' 
The  point  is  not  well  taken. 

Instruction  eight,  given  at  appellee's  request,  was  as  fol- 
lows: **I  instruct  you  that  you  have  the  right  to  infer  an 
invitation  to  plaintiflf  to  be  at  the  place  where  he 

6.  was  injured,  if  the  evidence  shows  that  the  business 
he  was  engaged  in  at  the  time  was  of  common  interest 
or  mutual  advantage  to  the  company  and  him,  and  if,  while 
there  on  such  business,  he  was  injured  by  the  failure  of  the 
defendants  to  use  ordinary  care  to  keep  said  place  safe  as 
alleged,  without  fault  on  his  part,  you  should  find  a  ver- 
dict for  plaintiff."  Of  this  appellants  say:  ** Instruction 
eight  was  bad,  because  it  invaded  the  province  of  the  jury, 
and  assumed  one  of  the  facts  in  dispute.  This  instruction 
practically  assumed  that  appellee  was  at  the  place  where 
he  claims  to  have  been  injured,  when  the  question  of  the 
precise  locality  was  one  for  the  jury.'' 

The  instruction  refers  to  the  place  where  appellee  was 
injured,  and  not  to  where  '*he  claims  to  have  been  injured," 
and  there  is  no  substantial  dispute  as  to  the  fact. 

Other  questions  are  made  upon  instructions,  but  they  are 
not  regarded  as  substantial.  The  vital  point  of  appellants' 
contention  is  founded  on  the  construction  of  the  complaint, 
which,  as  before  stated,  is  not  a  correct  one,  and  this  con- 
sideration leads  to  an  affirmance. 

The  judgment  is  therefore  affirmed. 
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ScHMiTT  V.  Weil. 

[No.  7,033.     Filed  June  28,  1910.] 

1.  Trial. — Conclusions  of  Law. — Facts, — ^A  statement  contained  In 
the  conclusions  of  law  tliat  "there  was  no  acceptance  by  appe- 
lant of  the  written  proposal  sued  on,"  is  a  finding  of  fact,  and 
no  question  can  be  raised  on  it  as  a  conclusion  of  law.    p.  266. 

2.  Trial.— ^Conclusions  of  Law. — Special  Findings, — OnUssions. — 
A  conclusion  of  law  for  the  defendant  is  proper,  where  the  special 
finding  omits  any  fact  necessary  to  the  plaintitTs  recovery,    p.  267. 

3.  Contracts. — Breach. — Special  Findings. — Omissions. — In  an  ac- 
tion for  breach  of  contract,  a  Judgment  for  the  defendant  is 
proper,  where  the  special  finding  fails  to  show  that  there  was  a 
contract    p.  267. 

4.  Contracts. — Proposals. — Acceptances. — ^A  proposal  must  be  ac- 
c^ted  In  order  to  constitute  a  contract,    p.  267. 

5.  Contracts. — Proposals. — Stock. — ^A  proposal  that  If  the  plain- 
tiff would  Invest  $5,000  In  certain  stock,  defendant  would  pay  his 
money  back.  If  desired,  within  a  certain  time,  Imports  that  If  the 
money  is  desired,  the  stock  will  be  returned  to  defendant,    p.  267. 

6.  Trial. — Special  Findings. — Proposals. — Acceptances. — In  an  ac- 
tion for  the  breach  of  a  proposal  alleged  to  have  been  accepted^ 
special  findings  warranting  a  recovery  by  the  plaintiff  must 
show  the  acceptance  of  the  proposal  and  that  the  conditions  there- 
of were  complied  with.    p.  267. 

7.  Contracts. — Acceptance — Performance. — Notice. — Where  a  pro- 
posal is  made  relating  to  some  act  to  be  performed  by  the  offeree, 
the  performance  of  the  thing  asked  is  ordinarily  sufficient  notice 
of  acceptance,    p.  267. 

8.  Contracts. — Proposal, — Performance. — Notice. — In  order  that 
the  performance  of  the  thing  proposed  shall  constitute  notice  of 
an  acceptance  of  the  proposal,  such  proposal  must  have  induced 
the  performance,    p.  268. 

9.  Contracts. — Proposals. — Acceptances. — ^Where  defendant  pro- 
posed In  writing  to  pay  back  within  a  certain  time  $5,000  If  the 
plaintiff  would  Invest  such  sum  In  certain  stock,  and  the  next 
day  plaintiff  invested  $3,000  in  such  stock,  one  year  later  at  de- 
fendant's earnest  solicitation  an  additional  $1,400  and  still  later 
$600,  the  plaintiff  Informing  defendant  on  both  latter  occasions 
that  he  would  want  his  money  within  the  time,  but  he  never 
tendered  his  stock  to  defendant  and  treated  the  stock  as  his  own 
and  voted  it  long  after  the  time  fixed,  a  finding  that  the  proposal 
was  not  accepted  is  warranted,    p.  268. 
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Prom  Warrick  Circuit  Court ;  Roscoe  Kiper,  Judge. 

Action  by  Wendelin  Schmitt  against  Aaron  M.  Weil.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.     Affirmed, 

Peter  Maier,  for  appellant. 

J,  E.  Williamson  and  Hatfields  &  Hemenway,  for  ap- 
pellee. 

Rabb,  J. — ^Appellee  was  president  and  promoter  of  a  manu- 
facturing corporation  organized  in  the  city  of  Evansville, 
and  known  as  the  Evansville  Glass  Company.  Por  the  pur- 
pose of  inducing  appellant  to  take  stock  in  the  corporation, 
appellee  sent  to  him  the  following  written  proposal,  dated 
July  7,  1904 : 

"It  would  afford  me  pleasure  to  have  you  a  stockholder 
in  the  Evansville  Glass  Company.  As  you  may  have 
some  fear,  I  will  make  you  a  proposition  by  which  you 
will  have  no  loss ;  hence,  I  bind  myself  to  you,  if  you 
take  $5,000  of  the  capital  stock,  and  if  by  January  1, 
1906,  you  conclude  you  do  not  want  to  keep  the  money 
in  the  Evansville  Glass  Company,  I  bind  myself  to  re- 
turn to  you  the  $5,000,  with  interest  at  six  per  cent 
per  annum  from  the  date  you  paid  your  money.  I  bind 
myself  to  pay  you  three  per  cent  interest  every  six 
months  until  the  company  commences  to  pay  divi- 
dends, if  you  pay  back  to  me  the  sums  of  interest  I 
have  advanced  to  you.  Aaron  M.  Weil." 

This  action  was  brought  by  appellant  upon  this  writing  to 
recover  from  appellee  the  sum  of  $5,000,  alleged  to  have  been 
invested  by  appellant  in  the  stock  of  the  glass  company,  and 
interest  thereon.  The  case  was  put  at  issue,  a  trial  was  had, 
a  special  finding  of  facts  was  made,  and  conclusions  of  law 
were  stated  thereon,  to  which  appellant  excepted.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  finding  against  him. 

The  errors  assigned  call  in  question  the  conclusions  of  law 
stated  by  the  court,  and  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding. 

The  facts  specially  found  by  the  court  are  that  on  July  7, 
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1904,  appellee  delivered  to  appellant  the  written  proposition 
before  referred  to,  to  which  no  formal  answer  was  returned 
by  appellant;  that  on  July  8,  1904,  the  glass  company, 
through  appellee,  its  president,  issued  to  appellant  stock  of 
the  par  value  of  $3,000,  for  which  appellant  paid  appel- 
lee the  cash;  that  on  August  14,  1905,  appellant,  at  the 
solicitation  of  appellee,  exchanged  bonds  of  the  glass  com- 
pany of  the  par  value  of  $1,400,  which  he  then  held,  for 
the  company's  stock  of  the  par  value  of  $1,400;  that  on 
October  14,  1905,  appellant  took  stock  from  said  company, 
of  the  par  value  of  $600,  thus  making  a  total  of  $5,000  in 
par  value  of  stock  held  by  appellant  on  or  before  January 
1,  1906;  that  at  the  time  these  transactions  took  place 
nothing  was  said  by  either  of  the  parties  with  reference  to 
appellee's  proposal  to  appellant  before  referred  to,  but 
that  on  the  occasion  of  the  transfer  by  appellant  of  his  bonds 
in  the  glass  company  for  stock,  appellant  informed  ap- 
pellee that  he  wanted  his  money  out  of  the  company,  and 
he  was  told  by  appellee  that  he  (appellee)  would  see  that 
he  got  his  money  out  of  the  company,  but  at  no  time  prior 
to  January  1,  1906,  did  appellant  make  a  tender  of  his  stock 
to  appellee  and  a  demand  upon  him  for  the  money,  he  had 
paid  for  it. 

From  these  facts  the  court  stated  its  conclusions  of  law, 
to  the  effect  (1)  that  by  failing  to  tender  the  stock  in  ques- 
tion to  appellee  on  or  before  January  1,  1906,  appellant  for- 
feited all  rights  under  the  contract,  against  appellee;  (2) 
that  there  was  no  acceptance  by  appellant  of  the  written  pro- 
posal sued  on. 

It  is  sufficient  to  say  of  the  second  alleged  conclusion  of 

law,  that  it  is  not  a  conclusion  of  law,  but  the  statement  of 

a  fact  which  should  properly  have  appeared  in  the 

1.    special  finding  of  facts,  and  hence  no  error  can  be 

predicated  upon  an  exception  to  it,  as  a  conclusion  of 

law.    Nor  is  there  reversible  error,  if  error  at  all,  presented 
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on  appellant's  exception  to  the  first  conclusion  of  law 

2.  stated,  for  the  reason  that  as  appellant  had  the  af- 
firmative of  the  issue,  every  essential  averment  of  fact 

contained  in  his  complaint,  not  affirmatively  appearing  in 
the  special  finding,  must  be  assumed  as  having  been  found 
against  him.  Q^iick  v.  Brenner  (1885),  101  Ind.  230;  Smith 
V.  Barber  (1899),  153  Ind.  322;  Adams  v.  Pittsburgh,  etc., 
R.  Co.  (1905),  165  Ind.  648;  Chicago,  etc,  R,  Co.  v.  Bailey 
(1898),  19  Ind.  App.  163,  and  cases  cited. 

Therefore,  on  the  special  finding,  he  was  not  entitled 

3.  to  a  judgment,  the  finding  failing  to  show  a  contract 
between  the  parties. 

The  question  remains.  Does  the  evidence  require  a  finding 

and  judgment  in  favor  of  appellant!     The  writing  set  out 

in  the  complaint  is  simply  a  proposal.     To  make  it 

4.  obligatory  on  appellee,  the  proposal  must  have  been 
accepted  and  acted  on  by  appellant.    Properly  inter- 

5.  preted,  the  proposal  means  that  if  appellant  took 
stock  of  the   glass   company,   of  the   par   value  of 

$5,000,  then  any  time  on  or  before  January  1,  1906,  appel- 
lee, upon  request,  would  take  appellant's  said  stock  and  re- 
turn appellant  his  money  invested  therein.  It  clearly  did 
not  mean,  and  was  not  understood  to  mean,  that  appellee 
would  return  the  money  and  still  let  appellant  keep  the 
stock.     In  order  to  entitle  appellant  to  a  finding  in 

6.  his  favor,   the   evidence  must  show  that   appellee's 
proposal  was  accepted  and  acted  upon  by  him.   This 

fact  being  shown,  it  must  also  appear  that  appellant  com- 
plied with  those  conditions  of  the  contract  that  imposed  the 
liability  sought  to  be  enforced.    Where  a  proposal  is  made 
relating  to  some  act  to  be  performed  by  the  offeree, 

7.  and  not  some  promise  to  be  made,  the  performance 
of  the  thing  asked  to  be  done  is  ordinarily  sufficient 

notice  of  its  acceptance.  Cartmel  v.  Newton  (1881),  79  Ind. 
1;  New  V.  Oermania  Fire  Ins.  Co.  (1908),  171  Ind.  33;  Mac- 
tier  V.  Frith  (1830),  6  Wend.  *103,  21  Am.  Dec.  262;  Brown 
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V.  Brooks  (1893),  85  Wis.  290,  55  N.  W.  395,  21  L.  R.  A. 
262;  Cleveland,  etc.,  B.  Co.  v.  Shea  (1910),  174  Ind.  303. 

But  to  make  performance  of  the  thing  proposed  sufficient 

acceptance  of  the  proposal,  it  must  have  been  induced  by  the 

proposal.    If  the  proposal  had  nothing  to  do  with  in- 

8.  ducing  the  offeree  to  act,  then  the  proposal  cannot  be 
said  to  have  been  accepted. 

Here  the  evidence  shows  that  the  proposal  in  question  was 

made  by  means  of  a  letter,  written  by  appellee  to  appellant; 

that  after  it  was  received  by  appellant  nothing  was 

9.  said  by  either  party  in  reference  to  it,  but  that  on  the 
day  after  its  receipt  appellant  took  stock  in  the  com- 
pany of  the  par  value  of  $3,000,  that  about  one  year  after- 
wards he  exchanged  the  company's  bonds  of  the  par  value 
of  $1,400,  for  stock,  and  that  in  October  following  he  took 
stock  of  the  par  value  of  $600;  that  both  of  these  latter 
transactions  were  made  at  the  earnest  solicitation  of  ap- 
pellee, and  that  appellant  informed  appellee  on  both  oc- 
casions that  he  would  want  his  money  by  January  1.  All 
the  stock  was  taken  by  appellant  before  January  1,  1906. 
Appellant  at  no  time  prior  to  said  date  tendered  to  appel- 
lee his  stock  and  requested  that  appellee  pay  him  the  money 
therefor,  but  continued  for  several  months  after  January  1, 
1906,  to  hold  his  stock  and  to  exercise  all  the  rights  of  a 
stockholder  in  the  company. 

The  evidence  was  of  such  a  character  that  the  court  could 
well  infer  that  when  the  stock  of  the  par  value  of  $3,000, 
was  taken,  appellant  did  not  intend  thereafter  to  take  any 
more  stock  in  the  company.  This  being  true,  appellant  could 
not  say  that  he  was  induced  by  appellee's  offer  to  take  such 
stock,  and  the  mere  statement  of  appellee,  that  he  would 
want  his  money  by  January  1,  1906,  without  an  offer  to 
transfer  his  stock  in  the  glass  company  to  appellee,  wais  not 
a  compliance  with  the  conditions  of  the  offer  upon  which 
the  liability  of  appellee  was  made  to  depend.  If  appellant 
desired  to  fasten  liability  on  appellee  on  account  of  the  offer 
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made,  he  should  have  offered  to  transfer  to  appellee  his 
stock,  and  demanded  the  return  of  his  money  within  the 
time  fixed  by  the  offer.    Page  v.  Shainwald  (1901>    169  N. 
Y.  246,  62  N.  E.  356,  75  L.  R.  A.  173. 
Judgment  affirmed. 


Bicknese  v.  Brandl. 

[No.  6,625.    Filed  March  11,  1910.    Rehearing  deuied  Jiine  28,  1910.] 

1.  Assault  and  Battery.  —  Evidence,  —  Saloons,  —  Disreputable 
Place, — Right  Result, — In  an  action  against  a  saloon-keeper  for 
an  assault  and  battery  committed  upon  the  plaintiff  by  such  sa- 
loon-keeper on  Sunday  in  his  saloon,  evidence  of  other  fights  at 
such  saloon  is  not  prejudicial,  where  the  Judgment  was  for  $482, 
the  evidence  showing  that  the  plaintiflTs  Jaw-bone  was  fractured 
by  the  defendant,    p.  271. 

2.  Assault  and  Batteby. — Defense  of  Property. — Acting  upon  Ap» 
pearances. — ^An  instruction  that  if  defendant  struck  the  plaintiff 
thinking  that  plaintiff  was  going  to  do  the  defendant  or  his  prop- 
erty an  injury  and  that  the  plaintiff  was  making  no  pretense  of 
injuring  defendant  or  his  property,  the  Jury  should  find  for  the 
plaintiff,  and  another  that  if  the  plaintiff  was  trying  to  rid  him- 
self of  defendant's  cat,  and  was  using  reasonable  force,  and  that 
because  thereof  defendant  broke  plaintiff's  Jaw,  the  Jury  might 
find  for  the  plaintiff,  when  considered  with  an  instruction  given 
at  defendant's  request  that  a  man  may  defend  himself  or  his 
property  and  that  he  may  act  upon  appearances  reasonably  calcu- 
lated to  show  that  defense  is  necessary,  are  not  prejudicial,  p.  271. 

3.  Trial. — Instructions, — How  Considered, — Instructions  are  con- 
sidered as  a  whole,  and  if  they  fairly  present  the  law  of  the  case, 
prejudicial  error  is  not  shown,    p.  272. 

Prom  Allen  Circuit  Court;  E,  O'Rourke,  Judge. 

Action  by  Carl  Brandl  against  Ferdinand  C.  Bicknese. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

W.  &  E.  Leonard  and  Leonard,  Rose  &  Zollars,  for  appel- 
lant. 
Banna  (&  Oeake  and  Colerick  <&  Ninde,  for  appellee. 

Watson,  J. — Appellee  brought  this  action  for  damages 
against  appellant,  who  was  in  the  saloon  business  in  the  city 
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of  Fort  Wayne,  on  account  of  an  alleged  assault  committed 
upon  him  by  appellant  on  June  3,  1906.  The  complaint  was 
in  two  paragraphs,  in  the  first  of  which  it  is  alleged,  in  sub- 
stance, that  defendant  on  said  day  did  then  and  there  un- 
lawfully beat  and  strike  plaintiff  with  his  fists,  and  broke  his 
jawbone,  damaging  appellee.  In  the  second  paragraph  it  is 
alleged,  in  addition  to  the  averments  of  the  first,  that,  on  the 
day  aforesaid,  defendant,  with  force  of  arms,  made  an  as- 
sault on  the  plaintiff,  whereby  the  bones  in  plaintiff's  jaw 
and  face  were  broken,  so  that  he  was  compelled  to  employ 
a  surgeon,  who  charged  $200  for  his  services  and  $25  for 
medicine ;  that,  by  reason  of  said  wounds  and  injuries,  plain- 
tiff was  rendered  sick,  helpless  and  incapable  of  following 
his  usual  vocation,  by  which  he  earned  $25  a  week;  and 
that  said  assault  was  committed  without  any  provocation  or 
fault  on  the  part  of  plaintiff. 

The  cause  was  put  at  issue,  trial  had,  and  verdict  returned 
for  $482,  on  which  judgment  was  rendered.  Motion  for  a 
new  trial  was  made  and  overruled. 

The  only  error  assigned  and  relied  on  is  the  overrulij|ig  of 
the  motion  for  a  new  trial. 

The  facts  in  this  case  are  substantially  as  follows :  Appel- 
lant lived  with  his  family  on  the  second  floor  of  the  build- 
ing in  which  was  located  his  saloon.  He  was  the  owner  of  a 
large  cat,  which  he  kept  about  his  place  of  business  and  home 
for  the  purpose  of  protecting  his  property  and  as  a  pet  for 
his  wife  and  children.  Appellant  was  the  owner  of  a  saloon 
in  which,  on  Sunday,  June  3,  1906,  he  was  engaged  in  selling 
intoxicating  liquors.  On  the  day  aforesaid,  appellee,  a  resi- 
dent of  the  city  of  Fort  Wayne,  went  to  appellant's  saloon, 
accompanied  by  his  dog.  Upon  entering  the  room,  the  dog 
saw  the  cat  lying  on  a  chair  or  table,  and  attacked  it,  driving 
it  under  a  railing  which  was  around  the  bar.  Appellant 
thereupon  warned  appellee  to  keep  his  dog  from  attacking 
the  cat.  It  was  claimed  by  appellant  that  the  appellee  did 
not  heed  the  warning,  but  kicked  the  cat  out  into  the  room, 
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SO  that  the  dog  could  have  a  better  chance  to  injure  or  kill  it, 
but  appellee  contended  that  he  did  not  kick  the  cat.  Appel- 
lant, with  his  fist,  struck  appellee  in  the  face,  breaking  his 
jaw,  80  that  he  was  compelled  to  receive  a  surgeon's  care. 

It  is  contended  by  appellant  that  the  court  erred  in  com- 
pelling him,  over  objections,  to  answer  as  to  whether  there 
had  been  fights  at  other  times  in  his  saloon,  and 

1.  whether  he  had  taken  a  hand  in  these  difficulties,  for 
the  reason  that  it  tended  to  inflame  the  minds  of  the 

jurors,  **and  convey  the  impression  that  defendant  had  a 
disreputable  place."  The  verdict  clearly  shows  that  the 
minds  of  the  jurors  were  not  inflamed.  Whether  they  were 
impressed  that  it  was  a  disreputable  place,  is  of  no  conse- 
quence. The  fact  remains  that  it  was  a  place  run  in  viola- 
tion of  the  law. 

Appellant  complains  of  the  giving  of  instructions 

2.  three  and  four,  tendered  by  appellee,  which  are  as 
follows: 

"(3)  If  you  believe  from  the  evidence  that  defendant 
struck  plaintiff,  as  alleged  in  the  complaint,  and  that  de- 
fendant so  doing  fancied  without  reason  that  plaintiff  was 
going  to  do  himself  or  his  property  substantial  harm,  but 
that,  in  fact,  plaintiff  was  not  doing  defendant  or  his  prop- 
erty any  harm,  and  was  not  making  any  such  threats  to  in- 
jure defendant  or  his  property  as  would  justify  defendant  in 
making  the  assault  complained  of  upon  plaintiff,  then  your 
verdict  should  be  for  plaintiff. 

"(4)  If  you  find  from  the  evidence  that  plaintiff  was 
endeavoring  to  rid  himself  of  defendant's  cat,  and  that  in 
so  doing  he  was  using  only  such  reasonable  force  as,  under 
all  the  circumstances,  he  was  justified  in  using,  and  that 
plaintiff  was  not  threatening  to  do  any  harm  to  defendant 
or  his  property,  and  that  defendant  struck  plaintiff  and 
broke  the  bones  of  his  jaw,  you  will  be  justified  in  finding  a 
verdict  for  plaintiff." 

These  objections  are  urged  upon  the  ground  that  a  man 
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who  acts  upon  appearances  of  actual  and  immediate  danger, 
and  sincerely  believes  that  he  is  in  danger  of  suffering  great 
bodily  harm,  and,  while  so  believing,  acts,  cannot  be  held 
liable  for  his  acts  in  the  reasonable  defense  of  his  person  or 
property. 

The  third  instruction,  tendered  by  appellant  and  given  by 
the  court,  is  as  follows:  ** Under  the  law  a  man  has  a  per- 
fect right  to  defend  his  property,  while  in  possession  thereof, 
by  any  degree  of  force  short  of  taking  life,  if  from  appear- 
ances he  reasonably  believes  or  it  is  actually  necessary  to 
make  his  defense  effectual,  and  if  the  aggressor  be  injured 
by  the  owner  of  said  property  in  his  effort  to  protect  it  from 
injury  no  damages  can  be  recovered  by  the  aggressor  for  the 
injury  thus  inflicted,  because  the  law  gives  to  every  citizen 
a  perfect  right  to  defend  not  only  his  own  person  but  also 
his  property."  A  number  of  other  instructions  given  by  the 
court  are  of  the  same  purport.  Appellee  tendered  nine  in- 
structions, of  which  eight  were  given.  Appellant  tendered 
fifteen,  of  which  fourteen  were  given. 

Prom  all  the  instructions  given  by  the  court,  taken  as  a 

whole,  it  cannot  be  said  that  the  jury  was  misled.    The  rule 

in  this  State  is  that  instructions  must  be  considered 

3.  as  a  whole,  and  no  judgment  will  be  reversed  because 
a  certain  instruction  may  be  erroneous,  unless  the 
court  is  satisfied,  before  reversing  a  case  on  an  erroneous 
instruction,  that  the  jury  was  misled  thereby.  Citizens  St. 
R.  Co.  V.  Jolly  (1903),  161  Ind.  80;  Wabash  River  Traction 
Co,  V.  Baker  (1906),  167  Ind.  262-,  Mickey  v.  Dougan  (1905), 
34  Ind.  App.  601;  Warren  Construction  Co.  v.  Powell 
(1909),  173  Ind.  207. 

What  we  have  said  as  to  instructions  three  and  four  is 
applicable  to  the  objections  urged  against  instructions  five 
and  eight. 

The  recovery  in  this  case — $482 — shows  very  clearly  that 
the  jury  waS  not  misled  by  any  instructions  or  by  the  evi- 
dence admitted  over  appellant's  objections.     Nor  does  it 
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show  any  prejudice  against  appellant,  for  it  must  be  borne 
in  mind  that  the  damages  assessed  in  this  ease  were  for  a 
broken  jawbone,  inflicted  by  appellant  upon  appellee  on  the 
Sabbath  day,  when  the  appellant  was  running  his  saloon  in 
violation  of  the  law;  and  when  these  facts  are  considered, 
it  cannot  be  said  that  the  verdict  was  reached  because  of  any 
passion  or  prejudice. 

The  right  result  was  reached,  and  no  error  intervened 
which  warrants  us  in  disturbing  the  judgment. 

Judgment  affirmed. 


Donaldson  et  al.  v.  The  State  of  Indiana,  ex 

REL.  Board  of  Commissioners  of  the 

County  of  Ripley. 

[No.  6,670.     Filed  December  17,  190a     Rehearing  denied  May  11, 
1910.    Transfer  denied  June  29,  1910.] 

1.  Highways. — Gravel  Roads. — Construction, — Contracts. — Breach, 
— Complaint. — A  complaint  by  the  board  of  commissioners  alleg- 
ing that  pursuant  to  an  election  properly  held  the  defendant  con- 
tracted with  such  board  for  the  construction  of  certain  gravel 
roads,  that  he  executed  a  bond,  his  codefendants  being  the  sure- 
ties thereon,  that  he  partly  constructed  such  roads  and  then 
abandoned  the  contract,  states  a  cause  of  action,    p.  276. 

2.  Highways. — Gravel  Roads. — Construction. — Contracts. — Aban- 
donment.— Defenses, — Complaint. — A  complaint  in  an  action 
against  a  gravel  road  contractor  for  the  abandonment  of  bis  con- 
tract, need  not  allege  that  substantial  damages  have  been  sus- 
tained, nominal  damages  being  sufficient;  nor  is  it  necessary  to 
allege  wrongful  abandonment  of  the  contract,  Justification  for 
abandonment  constituting  a  defense,    p.  277. 

3.  Highways. — Grartl  Roads. — Construction, — Contracts. — Com- 
plaint.— In  a  complaint  for  the  breach  of  a  gravel  road  construc- 
tion contract,  it  is  not  necessary  to  set  out  in  the  complaiat  all 
of  the  steps  leading  up  to  the  making  of  the  order,  jurisdiction 
of  the  board  being  presumed  from  the  order  made.     p.  277. 

4.  Highways. — Gravel  Roads. — Construction. — Contracts. — Aban- 
donment.— Justification, — The  failure  of  the  board  of  commission- 
ers, the  engineer,  or  the  superintendent  to  perform  its  or  his 
duty  in  reference  to  the  construction  of  a  free  gravel  road,  does 
not  justify  the  contractor  in  abandoning  his  contract    p.  277. 

Vol.  46—18 
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5.  Highways. — Gravel  Roads. — Comtruction, — Boards  of  Commis- 
sioners.— Representatives  of  State. — Action. — The  board  of  com- 
missioners In  the  construction  of  a  free  gravel  road  represents 
the  State,  and  is  not  liable  to  be  sued  in  a  civil  action,    p.  278. 

6.  HiGH\VAY8. —  Oravel  Roads. —  Boards  of  Commissioners. —  /)«- 
ties. — Mandamus. — After  entering  into  a  contract  for  the  con- 
struction of  a  free  gravel  road,  a  board  of  commissioners  should 
issue  bonds  to  pay  therefor,  and  should  order  payments  out  of 
such  funds  as  the  estimates  require,  the  performance  of  which 
may  be  required  by  mandamus,    p.  278. 

7.  Highways. — Gravel  Roads. — Acceptance. — Appeal. — Boards  of 
Commissioners. — The  order  of  the  board  of  commissioners  refus- 
ing to  accept  a  free  gravel  road  Is  a  Judicial  act  which  may  be 
appealed  from  to  the  circuit  court,    p.  278. 

8.  Highways. — Gra vel  Roads. — Engineers. — Superintendents, — Lia- 
hility. — Engineers  and  superintendents  for  the  construction  of  free 
gravel  roads  are  alone  liable  for  misfeasance  or  nonfeasance ;  and 
they  have  no  i)ower  to  authorize  a  change  in  the  contract  for 
road  construction,    p.  278. 

9.  Highways.  —  Gravel  Roads.  —  Engineers.  —  Superintendents. — 
Mandamus. — Engineers  and  superintendents  of  the  construction 
of  free  gravel  roads  may  be  mandated  to  perform  their  duties, 
p.  279. 

10.  Highways. — Gravel  Roads. — Failure  of  Contractor. — Reletting. 
— Statutes. — Implications. — ^I'he  power  of  the  board  of  commis- 
sioners, upon  tlie  failure  of  a  free  gravel  road  contractor  to  uer- 
form  his  contract,  to  relet  the  contract  for  such  construction,  is 
necessarily  implied  from  the  duty  to  construct  such  road.    p.  2S(). 

11.  Highways. — Gravel  Roads. — Reletting  Contracts  for  Con- 
struction of. — Assessment  of  Expenses. — ^Where  a  contract  for 
the  construction  of  a  free  gravel  road  is  relet,  a  new  assessment 
of  expenses  is  not  required,    p.  281. 

12.  Highways. — Gravel  Roads. — Reletting  Contracts  for  Con- 
struction of. — Assessments. — In  reletting  a  contract  for  the  con- 
struction of  a  free  gravel  road,  the  board  should  proceed  as 
though  no  contract  had  been  let ;  and  the  fact  that  the  first  con- 
tractor has  received  part  pay  for  work  performed  does  not  af- 
fect the  second  contract,    p.  281. 

13.  Highways. — Gravel  Roads. — Construction. — Compensation. — 
— Reletting  Contracts. — Bonds. — Estoppel. — Where  a  contractor 
fails  to  construct  a  free  gravel  road  and  the  contract  has  to  be 
relet,  the  unused  money  should  be  appropriated  to  the  payment 
of  the  second  contract,  and  the  deficiency,  if  any,  should  ulti- 
mately be  supplied  by  the  first  contractor's  bond,  such  first  sure- 
ties being  estopped  to  assert  that  the  use  of  funds  on  the  first 
contract  Invalidates  the  second,    p.  281. 
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14.  Highways. — Oravel  Roads. —  Reletting  Contract. —  Bonds. — 
Damages. — Evidence, — Where  a  contract  for  the  construction  of 
a  free  gravel  road  is  broken  and  the  contract  has  to  be  relet,  the 
measure  of  damages  of  the  first  sureties  is  the  difference  between 
the  first  contract  price,  and  the  reasonable  cost  of  the  completion 
thereof  plus  the  amount,  if  any,  paid  on  the  first  contract;  and 
the  second  contract  Is  admissible  in  evidence  as  tending  to  show 
the  reasonable  cost  of  completion,    pp.  282, 284. 

15.  Appeal. — Harmless  Error, — Instruction. — ^The  giving  of  an  er- 
roneous instruction  as  to  the  damages  recoverable  is  harmless, 
where  the  amount  of  recovery  was  too  small,    p.  284. 

16.  Highways. — Oravel  Roads. — Construction. — Contracts. — Bonds. 
— Liability  for  Attorneys*  Fees, — ^The  sureties  on  a  bond  given  by 
a  contractor  for  the  construction  of  a  free  gravel  road  are  not 
liable  for  attorneys*  fees  expended  in  prosecuting  an  action  on 
such  bond.    p.  284. 

Prom  Jennings  Circuit  Court;  Perry  E.  Bear,  Special 
Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Ripley,  against 

■ 

Abraham  L.  Donaldson  and  others.    From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Joseph  E.  Henley  and  Harry  tJ,  Meloy,  for  appellants. 
Thomas  C.  Batchelor  and  Oeorge  H.  Batchelor,  for  ap- 
pellee. 

Rabb,  J. — ^This  action  was  brought  by  appellee,  upon  a 
bond  given  by  appellant  Donaldson,  with  his  coappellants 
as  sureties  thereon,  to  secure  the  faithful  performance  by 
Donaldson  of  a  contract  entered  into  between  Donaldson  and 
the  Board  of  Commissioners  of  the  County  of  Ripley,  for 
the  construction  of  a  number  of  turnpikes  in  Shelby  town- 
ship, in  said  county,  under  the  provisions  of  the  act  of  1901 
(Acts  1901  p.  449,  §6899  et  seq.  Burns  1901),  and  the  act 
of  1903  (Acts  1903  p.  263),  amendatory  thereto,  relating  to 
the  construction  or  improvement  of  public  highways. 

The  complaint  was  in  two  paragraphs,  appellants'  de- 
murrer to  each  being  overruled.  Appellants'  motion  to 
strike  out  of  the  complaint  certain  averments  in  reference 
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to  attorneys'  fees  was  sustained,  and  appellee  excepted.  An 
answer  was  filed  by  appellants,  and  a  cross-complaint  in 
three  paragraphs  was  filed  by  appellant  Donaldson.  Ap- 
pellee's demurrer  to  the  first  and  second  paragraphs  was 
sustained,  and  overruled  as  to  the  third  paragraph.  Appel- 
lant Donaldson's  demurrer  to  the  third  paragraph  of  ap- 
pellee's answer  to  this  third  paragraph  of  his  cross-com- 
plaint was  overruled,  and  a  reply  filed  thereto. 

The  issues  were  submitted  to  a  jury  for  trial,  and  a  ver- 
dict returned  in  favor  of  appellee,  assessing  damages  at 
$4,000.  Appellants'  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict. 

Appellants'  assignment  of  errors  in  this  court  assails  the 
ruling  of  the  trial  court  on  the  demurrer  to  the  complaint, 
on  appellee's  demurrer  to  the  first  and  second  paragraphs 
of  the  cross-complaint,  appellants'  demurrer  to  the  third 
paragraph  of  appellee's  answer  to  the  third  paragraph  of 
the  cross-complaint,  and  appellants'  motion  for  a  new  trial. 

Appellee  assails,  by  cross-assignment  of  error,  the  ruling 
of  the  court  in  striking  oi^  parts  of  its  complaint  relating 
to  the  claim  for  attorneys'  fees,  and  in  overruling  its  de- 
murrer to  the  third  paragraph  of  appellant  Donaldson's 
cross-complaint. 

Each  paragraph  of  the  complaint  stated  facts  showing  the 

making  of  a  contract  between  the  Board  of  Commissioners 

of  the  County  of  Ripley  and  appellant  Donaldson  for 

1.  the  construction  of  several  gravel  roads  in  Shelby 
township,  in  said  county,  pursuant  to  an  election  held 
in  said  township  under  the  provisions  of  the  act  of  1901, 
supra,  the  due  execution  of  the  bond  by  appellants  to  ap- 
pellee to  secure  the  faithful  performance  of  the  contract  by 
Donaldson,  that  after  the  contract  was  made  and  the  roads 
partly  constructed  the  work  was  abandoned  by  Donaldson, 
and  that  appellee  performed  the  stipulations  of  the  contract 
on  its  part. 

Appellants  have  devoted  a  large  part  of  their  argument 
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in  this  case  to  the  proposition  that  neither  paragraph  of  the 
complaint  was  snfScient  to  withstand  a  demurrer,  because 
of  its  failure  to  show,  by  the  facts  averred,  substantial  dam- 
ages. It  is  further  insisted  that  the  complaint  is  bad  be- 
cause it  failed  to  aver  that  appellant  Donaldson  wrongfully 
abandoned  the  contract  without  completing  the  work,  and 
that  the  first  paragraph  of  the  complaint  is  bad  because  it 
failed  to  set  out  all  the  steps  showing  jurisdiction  in  the 
board  to  enter  into  the  contract. 

The  complaint  is  sufficient  to  withstand  demurrer,  with- 
out showing  by  proper  averments  that  substantial  damages 
•     had  been  sustained.     If  appellee  was  entitled  to  re- 

2.  cover  nominal  damages,  the  complaint  was  sufficient. 
It  was  not  necessary  that  the  complaint  aver  in  terms 

that  appellant  Donaldson  wrongfully  abandoned  the  con- 
tract. His  contract  required  him  to  complete  the  road, 
and  when  he  abandoned  the  work  he  violated  the  contract. 
If  the  abandonment  was  justifiable,  that  was  a  matter  of 
defense,  and  the  burden  was  upon  him  to  show  it. 

The  complaint  did  aver  that  the  board  duly  ordered  the 

work  constructed.    We  think  it  was  unnecessary  to  set  out 

in  the  complaint  all  the  steps  leading  up  to  the  mak- 

3.  ing  of  the  order.    Jurisdiction  will  be  presumed  from 
the  order  made.    The  demurrer  to  each  paragraph  of 

the  complaint  was  correctly  overruled. 

The  cross-complaint  proceeds  upon  the  theory  that  appel- 
lant Donaldson  had  the  right  to  abandon  his  contract  for 
the  construction  of  the  road,  because  of  the  failure  on 

4.  the  part  of  the  board,  the  engineer,  or  the  superin- 
tendent of  the  work  properly  to  discharge  its  or  his 

duty  with  reference  to  the  construction  of  the  road,  and 
upon  such  abandonment  for  such  cause,  said  appellant  be- 
came entitled  to  full  pay  for  all  work  done  under  the  con- 
tract, together  with  damages,  out  of  the  fund  provided  by 
law  for  the  construction  of  the  road.  This  is  an  erroneous 
view,  and  the  remedy  sought  by  the  cross-complaint  is  not 
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open  to  appellants.  Board,  etc.,  v.  Branaman  (1907),  169 
Ind.  SO;  King  v.  Board,  etc.  (1904),  34  Ind.  App.  231. 

The  board  of  commissioners,  while  empowered  by  law  to 

let  the  contract  for  the  building  of  the  road,  does  not  act  in 

a  corporate  capacity.    The  members  are  not  the  agents 

5.  of  the  county,  the  township  or  the  taxing  district, 
charged  with  the  expense  of  building  the  road.    It  is 

the  ** King's  Highway"  they  build,  and  in  making  the  con- 
tract they  represent  the  sovereign  power  of  the  State,  and 
are  not  subject  to  civil  actions  in  reference  thereto. 

After  the  contract  has  been  entered  into,  the  board  has  no 

supervision  over  the  performance  of  the  work.     The  only 

duties  the  board  is  charged  with,  in  reference  thereto, 

6.  relate  to  providing  funds  to  pay  for  said  road  by  the 
proper  issue  of  county  bonds,  making  proper  orders 

for  payments,  out  of  the  fund  thus  raised,  to  the  contractor, 
upon  proper  estimate  for  the  work  as  it  proceeds,  and  finally 
determining  whether  the  road  has  been  completed  according 
to  the  contract,  and,  if  so,  accepting  it  and  ordering  payment. 
The  first  two  of  these  duties  are  administrative  in  character, 
and  for  a  failure  on  the  part  of  the  board  properly  to  per- 
form them  the  contractor's  remedy  is  by  mandate.  Board, 
etc.,  V.  Branaman,  supra;  King  v.  Board,  etc.,  supra.  The 
last  is  judicial  in  its  character,  and  from  the  decision 

7.  of  the  board  an  appeal  to  the  circuit  court  is  given 
to  the  contractor.    The  commissioners  are  not  responsi- 
ble for  the  misfeasance  or  nonfeasance  of  the  engineer  or  the 
superintendent.    It  is  true  they  are  appointed  by  the  boards 

but  their  duties  are  independent,  and,  like  the  board 

8.  of  commissioners,  they  are  instruments  designed  by 
the  law  to  carry  into  effect  its  purpose  with  reference 

to  the  improvement  of  the  State's  highways.  They  have  no 
power  or  authority  to  require  the  contractor  to  construct  the 
road  in  any  different  manner  or  at  any  place  other  than  that 
fixed  by  the  terms  of  the  contract,  and  the  contractor  is  in 
possession  of  the  road,  with  full  dominion  and  control  over 
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it,  for  the  purpose  of  carrying  out  the  contract.    After  the 

work  has  been  performed  by  the  contractor  in  accord- 

9.     ance  with  the  terms  of  his  contract,  if  either  the 

engineer    or    the    superintendent    refuses,  to    make 

the    proper    report    to    the    board    of    commissioners,    he 

has  a  complete  remedy,  as  pointed  out  in  the  case  of  Board, 

etc.,  V.  Brajiaman,  supra.    No  error  intervened  in  the  action 

of  the  court  in  its  ruling  on  the  demurrer  to  the  first  and 

second  paragraphs  of  appellant  Donaldson's  cross-complaint, 

or  the  demurrer  to  appellee 's  answer  to  the  third  paragraph 

thereof.    None  of  the  paragraphs  of  cross-complaint  stated 

a  cause  of  action  against  appellee. 

Many  questions  are  presented  by  appellants  arising  upon 
the  ruling  of  the  court  upon  appellants'  motion  for  a  new 
trial,  but  they  are  all  resolved  on  the  determination  of  the 
proper  measure  of  damages  for  the  breach  of  the  bond  al- 
leged in  the  complaint.  It  is  shown  that  after  the  execution 
of  the  contract  appellant  Donaldson  entered  upon  its  execu- 
tion, and  completed  part  of  the  road,  and,  upon  estimates 
made  by  the  engineer,  was  allowed  by  the  commissioners, 
and  paid  out  of  the  fund  provided  for  that  purpose,  the 
sum  of  $8,220.64;  that  the  total  estimated  cost  of  the  road 
was  $29,585,  which  was  the  exact  amount  of  Donaldson's 
bid ;  that,  after  the  abandonment  of  the  contract  by  Donald- 
son, the  board  of  commissioners  proceeded  to  advertise  and 
relet  the  contract  for  the  completion  of  the  road,  precisely 
as  required  by  the  statute  in  the  letting  of  the  original  con- 
tract, and  that  for  the  completion  of  said  road  the  contract 
was  let  the  sum  of  $23,985,  and  there  is  no  evidence 
showing  that  this  contract  has  been  carried  out.  Evidence 
was  admitted  and  instructions  given  to  the  jury  upon  the 
theory  that,  for  a  breach  of  the  bond  sued  on  for  failure 
on  the  part  of  the  principal  to  complete  the  road  according 
to  contract,  the  proper  measure  of  damages  was  the  differ- 
ence between  the  original  contract  price  plus  the  amount 
paid  appellant  Donaldson  for  the  work  done  by  him  thereon 
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and  the  contract  entered  into  with  the  second  contractor  for 
its  completion. 

The  admission  of  this  evidence  and  the  giving  of  these  in- 
structions are  the  basis  of  appellants'  motion  for  a  new  trial, 
and  are  here  urged  as  grounds  for  the  reversal  of  the  judg- 
ment. If  this  theory  was  wrong,  there  is  manifest  error  in 
the  action  of  the  court  in  admitting  the  evidence  complained 
of,  and  in  giving  the  instructions  complained  of,  and  the 
judgment  should  be  reversed.  If,  on  the  other  hand,  this 
was  the  correct  rule  for  the  measurement  of  damages  for  the 
breach  of  the  bond  complained  of,  there  is  no  reversible 
error  presented  by  the  record.    There  are  no  express 

10.  provisions  contained  in  the  statute  under  which  the 
proceedings  to  improve  the  highway  in  this  case  were 
had  for  reletting  contracts  for  the  work  in  case  the  original 
contractor  fails  to  enter  upon  the  performance  of  the  con- 
tract or  abandons  the  work  before  completing  it,  but  this 
power  is  necessarily  implied.  It  is  essential  to  enable  the 
board  of  commissioners  to  accomplish  the  purpose  intended 
by  the  legislature.  The  purpose  of  the  law  was  to  improve 
the  highway,  and  the  duty  is  expressly  imposed  upon  the 
board  of  commissioners,  in  a  proper  case,  to  effectuate  this 
purpose  and  carry  out  the  work,  and,  in  case  of  the  aban- 
donment of  the  original  contract,  this  can  be  done  only  by 
reletting  the  work,  and  we  do  not  understand  that  appellants 
controvert  this  proposition.  But  it  is  insisted  by  appellants 
that  the  power  of  the  board  in  letting  or  reletting  the  con- 
tract for  the  construction  of  the  work  is,  by  the  express 
terms  of  the  statute,  limited  to  the  estimated  cost  of  the 
road,  and  any  contract  entered  into  by  the  board  for  doing 
the  work  at  a  sum  greater  than  the  estimated  cost  is  abso- 
lutely void,  and  it  is  contended  that  from  the  facts  shown  it 
appears  that  the  second  contract  was  let  for  more  than  the 
estimated  cost  of  the  road,  and  consequently  was  void,  be- 
cause the  sum  paid  Donaldson  for  the  work  done  by  him 
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deducted  from  the  estimated  cost  of  the  road  was  less  than 
the  price  fixed  in  the  last  contract,  and  could  furnish  no 
basis  for  the  assessment  of  damages.  Were  appellants' 
premises  correct,  his  reasoning  would  be  unanswerable,  but 
the  difficulty  lies  in  the  premises.  The  second  contract  was 
not  let  for  a  sum  beyond  the  estimated  cost  of  the  road.  The 
estimated  cost  of  the  road  was  $29,585.  The  second  contract 
was  let  for  $23,985.    Appellants  insist,  however,  that 

11.  before  the  contract  could  be  relet  a  new  assessment  of 
expense  for  the  completion  of  the  road  should  have 

been  made.  In  this,  we  think  appellants  are  in  error.  The 
law  neither  provides  for  nor  contemplates  any  second  esti- 
mate of  the  cost  of  the  construction  of  any  unfinished  part  of 
the  road.  It  is  intended  by  the  law  that  where  a  contract 
for  the  construction  of  a  road  under  this  law  is  once  en- 
tered into  (it,  of  course,  must  be  within  the  estimated  cost), 
this  contract  will  furnish  the  full  measure  of  the  cost  of  the 
road  to  those  who  are  required  to  pay  for  it,  and  the  prin- 
cipal object  of  the  bond  required  of  the  contractor  is  to  make 
true  this  measure  of  cost;  and  when  the  contractor 

12.  violates  his  contract  and  makes  it  necessary  for  the 
board  to  relet  it,  its  powers  in  that  respect  are  pre- 
cisely the  same  as  though  no  contract  had  been  entered  into. 
It  is  not  in  any  respect  curtailed  by  the  fact  that  the  de- 
faulting contractor  has  performed  part  of  the  work,  and 
received  in  payment  therefor  some  part  of  the  fund  provided 
for  building  the  road. 

It  is  insisted  that  the  taxpayers  of  the  taxing  district, 

assessed  for  the  construction  of  the  work,  cannot  be  assessed 

for  such  purpose  beyond  the  limits  of  the  estimated 

13.  cost  of  the  road,  and  that  the  expense  of  construction 
can  be  paid  only  from  the  fund  expressly  provided  for 

that  purpose  by  the  law,  and  which  is  ultimately  raised  by 
taxation  from  the  given  taxing  district,  and  that  therefore 
such  contract  is  necessarily  void,  because  it  cannot  be  exe- 
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cuted  by  the  board  of  commissioners,  it  having  no  power  to 
raise  by  taxation  any  fund  beyond  the  original  estimated 
cost.     We  think  this  position  is  not  well  taken. 

It  is  true  that  in  the  first  instance  the  money  derived  from 
the  sale  of  bonds,  to  be  ultimately  paid  by  taxes  levied  on  the 
given  taxing  district,  as  required  by  the  statute,  is  the  only 
source  of  revenue  from  which  funds  can  be  derived  to  pay 
the  expense  of  constructing  roads  under  this  law;  but  the 
moment  the  contractor  violates  the  conditions  of  his  bond, 
and  a  liability  thereby  accrues  in  favor  of  the  authorities 
representing  the  State,  another  source  of  revenue  arises  from 
which  the  fund  to  pay  for  constructing  the  road  is  to  be  re- 
plenished. It  was  the  special  purpose  of  the  law  in  requiring 
the  bond  in  suit  that  this  fund  should  be  protected  from  any 
defaults  on  the  part  of  the  contractor,  and  neither  the  con- 
tractor nor  the  sureties  on  his  bond  can  assert  that  the 
second  contract  is  void,  because  the  original  contractor,  whose 
default  is  the  occasion  of  reletting  the  contract,  has  received 
some  part  of  the  fund  provided  for  constructing  the  road. 

It  is  further  urged  by  appellants  that,  conceding  that  the 

board  had  power  to  relet  the  contract  for  the  full  estimated 

cost  of  the  road,  it  was  still  essential,  before  such  con- 

14.  tract  could  properly  form  a  basis  of  damages  for 
breach  of  the  first  contract,  that  it  appear  that  the 
work  had  been  done  under  the  second  contract;  that  other- 
wise such  contract  was  wholly  incompetent  and  amounted  to 
no  more  than  a  self-serving  declaration  of  appellee  of  its 
willingness  to  pay  the  second  contract  price  for  the  work,  and 
w^e  are  cited  to  the  following  authorities  to  sustain  the  posi- 
tion: Hunt  V.  Oregon  Pac,  R.  Co.  (1888),  36  Fed.  481,  1  L. 
R.  A.  842;  Lamoreaux  v.  Rofel  (1857),  36  N.  H.  33;  1 
Sutherland,  Damages  (3d  ed.)   §§7,  9,  10. 

As  between  private  persons  with  unlimited  powers  to  con- 
tract, the  rule  announced  by  appellants  is  undoubtedly  cor- 
rect, and  is  sustained  by  the  authorities  cited  and  many 
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others.  But  here  we  are  not  dealing  with  private  persons 
with  unlimited  powers  to  contract,  but  with  a  board,  created 
by  a  special  act  of  the  legislature,  and  clothed  with  limited 
powers,  and  which  can  enter  into  contracts  only  in  a  certain 
prescribed  manner. 

The  board  of  commissioners  could,  upon  the  abandonmetlt 
by  the  contractor  Donaldson  of  the  contract  which  the  bond 
secured,  relet  the  contract  in  but  one  way,  and  that  was  by 
advertising  precisely  as  the  law  required,  accepting  the  low- 
est approved  bidder,  and  taking  from  him  a  bond,  as  required 
by  law,  to  secure  the  performance  of  his  contract.  We  think 
the  rule  invoked  by  appellant  and  announced  by  the  cases 
cited  has  no  application  here,  and  that  where,  as  in  this  case, 
a  contract,  entered  into  by  a  contractor  with  public  authori- 
ties for  the  construction  of  public  work,  has  been  violated  by 
a  failure  on  his  part  to  perform  his  contract,  and  the  condi- 
tion of  a  bond,  given  to  secure  the  performance,  thereby  vio- 
lated, and  where  the  authorities  have,  with  all  due  formality, 
entered  into  a  valid  contract  in  the  only  way  that  it  could 
be  done  for  the  completion  of  the  work,  the  proper  measure 
of  damages  is  the  difference  between  the  original  contract 
price  and  what  the  public  is  required  to  pay  under  the  new 
contract. 

In  the  very  nature  of  things,  this  alone  can  furnish  the 
proper  measure  of  damages.  The  board  of  commissioners 
has  no  power  to  perform  the  work  itself  or  to  hire  others  to 
do  it,  in  an  ordinary  way.  It  must  proceed  in  strict  accord- 
ance with  the  law  clothing  it  with  power  to  act,  and  when  it 
has  done  this,  and  has  let  the  contract,  then  if  the  second  con- 
tractor fails  to  carry  out  his  contract  he  becomes  liable  for 
any  damages  the  board  may  sustain  on  account  of  such  fail- 
ure, but  so  far  astthe  liability  of  the  original  contractor  is 
concerned  it  is  fixed  when  the  contract  is  relet,  and  could 
not  be  increased  by  any  default  on  the  part  of  such  con- 
tractor, whereby  the  work  would  have  to  be  relet  at  a  higher 
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price,  nor  can  it  be  diminished  by  proof  that  the  work  could 
have  been  done  for  less.  City  of  Ooldsboro  v.  Moffet 
(1892),  49  Fed.  213. 

This  being  the  proper  rule  for  the  measurement  of  dam- 
ages, we  think  no  error  intervened  in  overruling  appellants' 
motion  for  a  new  trial. 

Complaint  is  made  of  an  instruction  given  by  the  court  to 

the  jury,  that  appellee  was  entitled  to  recover  as  liquidated 

damages  $5  a  day  for  every  day  of  delay  in  the 

15.  completion  of  the  road.     If  there  was  error  in  giving 
this  instruction,  the  verdict  returned  by  the   jury 

shows  that  it  was  harmless ;  as,  under  the  rule  we  have  an- 
nounced as  the  proper  one  to  govern  the  estimate  of  dam- 
ages, appellee  was  entitled  to  recover  more  than  $5,000, 
whereas  the  jury  allowed  only  $4,000. 

Appellee,  upon  its  assignment  of  cross-errors,  insists  that 

it  is  entitled  to  recover  attorneys*  fees  in  this  case,  under  and 

by  virtue  of  the  provisions  of  the  statute  that  govern 

16.  the  liability  of  the  sureties  upon  bonds  given  in  con- 
tracts to  build  gravel  roads  under  the  assessment  law. 

This  law  cannot  govern  and  fix  the  liability  of  a  surety  upon 
the  bond  given  in  this  case,  and  the  court  committed  no  error 
in  sustaining  appellants'  motion  to  strike  out  these  aver- 
ments in  the  complaint. 

We  have  examined  carefully  all  the  questions  arising  upon 
the  instructions  given  and  those  refused,  and  upon  the  ad- 
mission and  rejection  of  evidence,  and  we  find  no  reversible 
error  in  the  record. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

RoBY,  J. — The  petition  for  rehearing  is  supported  by 
argument  based  upon  the  hypothesis  that  the  measure  of 

damages  stated  to  the  jury  by  the  instruction  was 
14,    the   difference  between   the   original   contract   price 

minus  the  amount  paid  Donaldson,  and  the  amount 
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stipulated  in  the  contract  for  the  completion  of  the  work 
made  after  its  abandonment  by  him.  It  is  insisted  that 
the  second  contract  was  invalid,  and  therefore  not  properly 
referred  to  for  such  purpose. 

By  the  fourth  instruction  given  at  ther  appellees*  re- 
quest the  jury  was  directed  that,  to  ascertain  the  amount 
of  recovery,  it  should  add  the  amount  paid  Donaldson  and 
the  amount  necessary  to  complete  the  road,  and  from  the 
sum  thereof  subtract  the  original  contract  price.  The  first 
instruction  given  by  the  court  of  its  own  motion  is  to  the 
same  effect.  These  instructions  do  not  declare  the  amount 
of  the  second  contract  to  be  the  reasonable  cost  of  comple- 
tion, and  the  twenty-first  instruction  asked  by  appellant 
emphasized  the  fact  that  the  second  contract  was  in  evi- 
dence only  for  the  purpose  of  throwing  light  upon  the  rea- 
sonable cost  of  completing  the  road.  These  instructions 
taken  together  made  the  question  of  damages  depend,  not 
on  the  amount  of  the  second  contract,  but  upon  the  reason- 
able cost  of  completing  the  work.  They  were  and  are  un- 
exceptionable from  appellant's  standpoint.  The  amount  of 
recovery  shows  that  the  jury  did  not  use  the  amount  of  the 
second  contract  as  a  basis  for  its  estimate,  the  amount  of 
recovery  being  $1,395.64  less  th^n  it  would  have  been  had 
such  method  been  followed. 

The  opinion  heretofore  filed  is  modified  to  conform  with 
the  foregoing,  and  the  petition  is  overruled. 


American  Building  and  Loan  Association 

V.  Fowler  et  al. 

[No.  6,404.    Filed  April  30,  1909.    Rehearing  denied  June  29,  1910.] 

1.  Evidence. — Oral,  Contradicting  Written, — Misrepresentations, 
— Payments  Required  to  Mature  Building  and  Loan  Mortgage, — 
Under  an  nnswer  of  payment  and  fraud,  in  a  suit  to  foreclose  a 
building  and  loan  mortgage,  oral  evidence  of  the  representations 
of  the  company's  agent  leading  up  to  the  execution  of  the  mort- 
gage, is  admissible,    pp.  200, 291. 
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2.  Fraud. — Proof  of. — Fraud  being  a  question  of  fact  may  be 
proved  by  direct  or  circumstantial  evidence,    p.  290. 

3.  Building  and  Loan  Associations.  —  Mortgayos.  —  Payment. — 
Fraud. — Burden  of  Proof, — The  burden  is  upon  a  mortgagor  to 
prove  his  answer  of  fraud  or  payment,  pleaded  as  a  defense  in 
a  suit  to  foreclose  her  mortgage,    p.  291. 

4.  Fraud. —  Opinions. —  Mere  opinions  as  to  the  law,  or  as  to 
what  will  happen,  do  not  ordinarily  constitute  a  basis  for  action- 
able fraud,    p.  291. 

5.  Fraud. — Misreprenentationa. — Deception. — Misrepresentations,  to 
constitute  a  defense  to  a  suit  for  foreclosure,  must  be  of  existing 
facts,  acted  upon,  and  calculated  to  deceive  an  ordinarily  prudent 
person,    p.  291. 

6.  Corporations. —  By-Laws. —  Stockholders. —  Notice. —  Stock- 
holders in  a  mutual  association  must  take  notice  of  its  by-laws 
and  rules  in  force  at  the  time  membership  is  acquired,    p.  291. 

7.  Trial. — Conclusions  of  Law. — Exceptions  to. — Admissions  as  to 
Facts. — An  exception  to  the  conclusions  of  law  admits  that  the 
facts  are  correctly  found,    p.  292. 

8.  Fraud. — Facts. — Pleading. — The  facts  constituting  fraud  must 
be  set  out  in  a  pleading,    p.  292. 

9.  Fraud. — Special  '  Findings. — Facts. — Conclusions  of  Late. — ^In 
order  to  sustain  a  conclusion  of  law  in  favor  of  a  party  relying 
upon  fraud,  the  special  findings  must  disclose  fraud  as  a  fact 
p.  292. 

10.  Building  and  Loan  Associations. — Mortgages. — Fraud. — Spe- 
cial Findings. — Special  findings  that  a  building  and  loan  associa- 
tion represented  to  the  mortgagor  that  her  mortgage  would  be 
canceled  when  a  certain  number  of  payments  were  made,  that  the 
bond  and  mortgage  provided  for  the  payment  of  dues,  premiums 
and  interest,  that  the  mortgagor  relied  upon  the  representations, 
executed  the  mortgage  and  made  the  payments,  show  fraud  upon 
the  part  of  the  association  sufficient  to  prevent  the  collection  of 
any  further  amount,    p.  292. 

11.  Fraud. — Execution  of  Instruments. — Enforcement. — Where  one 
without  negligence  on  his  part  is  induced  by  fraud  to  execute  an 
instrument,  such  instrument  cannot  be  enforced,    p.  293. 

12.  Trial. — Special  Findings. — Evidence. — Evidentiary  matters 
contained  in  a  special  finding  will  be  disregarded,    p.  293. 

13.  Building  and  Loan  Associations. — Mortgages. — Fraud. — Pay- 
ment.— Special  Findings. — Conclusions  of  Laic. — Special  findings 
showing  that  defendant  paid  the  mortgage  sued  on,  and  that  its 
execution  was  induced  by  fraud,  sustain  a  conclusion  of  law^  for 
the  defendant,    p.  294. 

14.  New  Trial. — Insufficiency  of  Evidence. — Appeal. — ^To  present 
on  appeal,  the  question  of  the  sufficiency  of  the  evidence  to  sus- 
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tain  the  jadgment,  an  assignment  that,  the  decision  was  not  so 
sustained  must  be  made  In  the  motion  for  a  new  trial,    p.  294. 
15.    Appeal. — Rehearing. — Questions    Presentable, — Questions    not 
raised  on  the  original  hearing  of  an  appeal  cannot  be  considered 
on  a  petition  for  a  rehearing,    p.  295. 

From  Randolph  Circuit  Court ;  J.  W.  Macy,  Judge. 

Suit  by  the  American  Building  and  Loan  Association  of 
Indiana  against  Mary  J.  Fowler  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Affirmed, 

Chambers,  Pickens,  Moores  &  Davidson,  Nichols,  Goodrich 
rf;  Bales,  Hawkins,  Smith  &  Hawkins  and  Lewis  C.  Walker, 
for  appellant. 

John  W,  Newton,  for  appellees. 

Myers,  J. — On  August  18,  1894,  appellee  Mary  J.  Fowler, 
and  her  husband,  Thomas  L.  Fowler,  executed  to  appellant  a 
mortgage  on  certain  real  estate  in  Randolph  county,  Indiana, 
and  this  is  a  suit  to  foreclose  that  mortgage.  Appellees 
John  M.  Stewart  and  Matilda  Stewart  were  made  defendants 
and  called  upon  to  answer  as  to  their  interest  in  the  real  es- 
tate. Issues  were  formed  and  submitted  to  the  court  for 
trial.  At  the  request  of  the  parties  the  court  made  a  special 
finding  of  facts,  on  w^hich  it  concluded  the  law  to  be  with 
appellees,  and  rendered  judgment  accordingly. 

The  record  in  this  case  is  properly  before  us,  and  the  ques- 
tions for  our  consideration  are  presented  by  the  assignments 
that  the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial,  and  in  its  conclusions  of  law. 

The  facts,  as  they  appear  from  the  pleadings,  are  in  the 
special  findings,  except  the  fact  that  appellees  Stewart  and 
Stewart  are  the  owners,  by  purchase  from  appellee  ]\Iary 
J.  Fowler,  of  a  part  of  the  real  estate  covered  by  said  mort- 
gage. In  substance,  the  facts,  as  found  by  the  court,  are 
that  on  August  18,  1894,  appellee  Mary  J.  Fowler  w-as  the 
owner  of  certain  real  estate  in  Randolph  county,  and  on  that 
day,  her  husband  joininor,  she  executed  to  appellant  a  mort- 
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gage  thereon.  The  mortgage  states  that  it  is  executed  and 
intended  as  a  security  for  the  performance  by  said  mort- 
gagors of  certain  stipulations  and  agreements  entered  into  by 
said  parties  with  said  association,  as  set  forth  in  a  bond  of 
even  date  therewith,  in  the  penalty  of  $800,  executed  by  said 
mortgagors  to  said  association.  As  bearing  upon  the  ques- 
tions now  to  be  considered,  the  mortgage  and  bond  each  pro- 
vides that  Mary  J.  Fowler  shall  continue  to  pay  the  monthly 
dues  at  the  rate  of  fifty  cents  per  share  per  month,  upon  her 
five  shares  of  stock  at  $100  each,  and  an  annual  interest  and 
an  annual  premium  of  six  per  cent  each,  payable  monthly; 
all  of  the  aforesaid  payments  to  continue  *  *  until  the  just  and 
full  sum  of  $500,  together  with  said  interest  and  premiums, 
has  been  paid  to  said  association."  A  number  of  other  pro- 
visions are  found  in  the  mortgage,  unnecessary  here  to  be  set 
forth.  It  is  also  found  that  on  May  6,  1894,  appellant  issued 
to  Mary  J.  Fowler  a  certificate  for  five  shares  of  its  capital 
stock  in  Class  A,  of  the  face  value  of  $500,  but  did  not  de- 
liver the  certificate  to  her  until  after  the  bringing  of  this 
suit.  The  certificate  of  stock,  which  is  set  out  in  the  findings, 
recites  that  in  consideration  of  the  written  and  printed  ap- 
plication for  membership  and  stock,  together  with  full  com- 
pliance with  the  charter  and  by-laws  of  this  association, 
which  are  hereby  referred  to  and  made  a  part  of  this  con- 
tract, and  upon  the  payment  of  $240,  divided  into  equal 
monthly  instalments  of  $2.50  each,  beginning  with  May, 
1894,  at  the  maturity  thereof,  as  provided  in  article  eight, 
section  one,  of  its  by-laws,  the  association  promises  to  pay  to 
the  then  legal  holder  of  said  stock  the  sum  of  $500.  Refer- 
ence is  made  to  what  is  termed  ** Conditions"  printed  on  the 
back  of  the  certificate,  which  appear  to  be  certain  sections  of 
the  by-laws  of  said  association,  the  first  of  which  requires 
that  stock  in  Class  A  shall  be  paid  for  by  monthly  instal- 
ments of  fifty  cents,  and  limits  the  stockholder's  liability  to 
ninety-six  instalments.  The  court  also  found  that  said  ap- 
plications for  membership  and  stock  in  said  association  and 
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for  a  loan  were  procured  from  appellee  IMary  J.  Fowler  by 
fraud  and  false  representations  made  by  appellant,  and  that 
said  appellee  was  induced  to  execute  said  bond  and  mortgage 
and  to  accept  said  loan  by  false  and  fraudulent  representa- 
tions of  appellant,  in  that  its  oflficers  and  agents  falsely  repre- 
sented to  her  that  if  she  would  make  application  for  said  five 
shares  of  said  capital  stock,  would  become  a  member  of  said 
association  to  that  extent,  would  make  an  application  for  a 
loan  of  $500  and  would  accept  said  loan,  and,  with  her  hus- 
band, would  execute  a  bond  evidencing  said  loan  and  secure 
it  by  a  mortgage  on  her  said  real  estate,  upon  the  pay- 
ment of  ninety-six  monthly  payments  of  $7.50  each,  com- 
mencing in  May,  1894,  said  stock  would  be  fully  paid  for, 
and  said  stock  would  be  taken  and  canceled  in  full  satisfac- 
tion of  all  sums  due  or  to  become  due  under  said  bond  and 
mortgage;  that  appellant  at  the  time  of  making  said  false 
and  fraudulent  representations  knew  them  to  be  false, 
and  made  them  and  each  of  them  for  the  purpose  of  defraud- 
ing and  deceiving  the  appellee ;  that,  at  the  time  of  making 
said  false  and  fraudulent  statements,  Mary  J.  Fowler  was 
sixty  years  of  age,  inexperienced  in  matters  of  business,  and 
especially  inexperienced  in  building  and  loan  business,  and 
unfamiliar  wdth  building  and  loan  matters,  and  was  ignorant 
and  inexperienced  in  the  form  and  substance  of  the  certifi- 
cate, etc.,  and  did  not  know  their  legal  effect;  that  she  did 
not  know  that  said  representations  were  false  and  fraudulent, 
but  relied  on  them  and  believed  them  to  be  true,  and  acted  in 
all  of  said  matters  under  such  belief ;  that  Mary  J.  Fowler, 
before  the  commencement  of  this  suit,  fully  paid  to  appellant 
all  sums  due  or  to  become  due  under  said  certificate  of  stock, 
by-laws,  bond  and  mortgage. 

Upon  the  facts  found,  the  court  concluded  that  the  law 
was  with  appellees,  and  that  they  should  have  judgment  for 
their  costs. 

Appellant,  in  support  of  its  motion  for  a  new  trial,  relies 
Vol.  46—19 
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solely  upon  the  alleged  error  of  the  court  in  admitting  cer- 
tain testimony.     The  testimony  admitted  relates  to 

1.  conversations  between  one  of  appellant's  agents  and 
appellees  John  M.  Stewart  and  Mary  J.  Fowler,  at  the 

time  the  latter  executed  the  bond  and  mortgage  in  suit. 
Witness  Stewqrt,  in  answer  to  a  question  propounded  by 
appellees,  calling  for  what  the  agent  did  and  said,  over  the 
objection  of  appellant  was  allowed  to  answer  as  follows :  **I 
said  to  the  American  Building  and  Loan  Association  man: 
*  How  long  would  it  take  this  stock  to  pay  out,  and  my  aunt 
have  her  property  clear  of  any  incumbrance,  at  the  rate  of 
$7.50  a  month r  He  said:  *It  will  pay  out  in  eight  years 
or  before. '  I  said  to  him :  'Mrs.  Fowler  would  not  want  to 
take  this  loan  and  not  know  when  it  was  going  to  pay  out.' 
He  said:  *You  can  rest  assured  it  will  pay  out  in  eight 
years  or  before.'  " 

Mary  J.  Fowler  testified  as  follows:  **He  [referring  to 
the  agent]  went  on  to  tell  and  explain  about  my  taking  out 
a  loan,  and  he  said  that  it  would — that  the  loan  would  pay 
out  in  eight  years  or  even  sooner,  and  went  on  to  relate  about 
other  circumstances  where  loans  had  paid  out  in  less  than 
eight  years.  Of  course  I  don't  remember  all  he  said.  He 
said  quite  a  good  deal,  and  he  read — ^took  out  some  papers 
from  his  pocket  and  read  over  these  papers.  I  don 't  remem- 
ber just  now  how  the  papers  did  read,  but,  in  substance,  that 
the  loan  would  pay  out  in  eight  years,  if  not  sooner — I  was 
to*pay  $7.50  a  month."  Appellees  defended  this  suit  on  the 
ground  of  payment,  and  also  upon  the  ground  that  the  appli- 
cation for  the  loan,  as  well  as  the  mortgage,  was  procured 
by  appellant  through  fraud.  It  is  not  denied,  and  the  evi- 
dence shows,  that  the  agent  of  appellant  who  took  Mary  J. 
Fowler's  application  for  the  loan  had  authority  to  do  so ;  but 
the  sufficiency  of  the  security  and  the  actual  acceptance  of  the 
application  were  matters  not  within  the  line  of  the 

2.  agent's  employment.     Fraud  being  a  question  of  fact 
which  may  be  proved  by  circumstantial  or  direct  evi- 
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dence  (Tyler  v.  Davis  [1906],  37  Ind.  App.  557), 
the  trial  court  was  entitled  to  know  all  the  facts  sur- 
rounding the  transaction,  and  to  be  placed  as  nearly  as  posr 
sible  in  the  position  occupied  by  the  parties  at  the  time  the 
transaction  took  place.    Ewing  v.  Wilson  (1892),  132 

3.  Ind.  223,  19  L.  R.  A.  767.     The  burden  was  on  appel- 
lees to  prove  their  answer  of  fraud  or  of  payment.     As 

a  rule,  representations  concerning  the  law,  or  an  opinion  as 
to  what  will  happen  in  the  future,  will  not  constitute 

4.  actionable  fraud.     Oipe  v.  Pittsburgh,  etc,  B,   Co. 
(1908),  41  Ind.  App.  156.     But  representations  in 

order  to  be  actionable  or  suflBcient  upon  which  to  ground  a 
defense  must  be  of  alleged  existing  facts,  acted  upon, 

5.  and  such  as  would  deceive  a  reasonably  prudent  per- 
son.   Zeller  v.  Zeller  (1904) ,  32  Ind.  App.  166 ;  Balue 

V.  Taylor  (1894),  136  Ind.  368,  374;  Kramer  v.  Williamso7i 
(1893),  135  Ind.  655;  Peffley  v.  Noland  (1881),  80  Ind.  164. 

Appellant  insists  that  the  statements  of  the  agent 
1.    were  inadmissible,  because  they  tended  to  contradict 

the  written  contract  and  the  by-laws  of  appellant.  In 
Moore  v.  Harmon  (1895),  142  Ind.  555,  559,  it  is  said: 
**  Fraud,  arising  out  of  the  negotiations  leading  up  to  the 
execution  of  a  written  contract,  is  not  merged  therein ;  and 
when  fraud  is  the  issue,  evidence  tending  to  prove  the  same 
is  admissible,  although  it  may  vary,  add  to,  or  contradict  the 
terms  of  the  written  contract."    While  it  is  true  that  a 

stockholder  in  a  mutual  concern,  such  as  appellant, 

6.  must  take  notice  of  the  by-laws  and  rules  in  force  at 
the  time  membership  is  acquired  (Pfister  v.  Oerwig 

fl890],  122  Ind.  567;  Wayne,  etc,  Loan  Assn,  v.  Skelton 
[1901],  27  Ind.  App.  624;  Farmers  Mut.  Fire  Ins,  Co,  v. 
Jackman  [1905],  35  Ind.  App.  1),  it  must  be  remembered 
that  we  are  now  considering  a  bond  and  a  mortgage  which 
make  no  reference  whatever  to  any  by-laws  or  rules  of 
1.    appellant ;  and  although  the  alleged  statements  of  ap- 
pellant's  agent  may  have  amounted  to  no  more  than 
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an  opinion  as  to  the  length  of  time  required  to  pay  off 
the  proposed  loan  {Wayne,  etc.,  Loan  Assn.  v.  Oilmore 
[1906],  37  Ind.  App.  146),  they  were  representations  of  the 
agent,  provable  under  the  issues  of  fraud,  made  as  an  induce- 
ment to  Mary  J.  Fowler  to  make  the  application  and  execute 
the  bond  and  mortgage  in  suit.  Jones,  Evidence  (2d  ed.) 
p.  547;  Burns  v.  Thompson  (1883),  91  Ind.  146,  150;  Moore 
V.  Harmon,  supra;  Clem  v.  New  Castle,  etc.,  R.  Co.  (1857),  9 
Ind.  488;  Abbott,  Trial  Ev.  (2d  ed.)  p.  1001. 

The  assignment  based  on  an  exception  to  the  conclusions  of 

law  will  be  considered  upon  the  presumption  that  the  facts 

have  been  fully  and  correctly  found.     Kisling  v.  Bar- 

7.  rett   (1904),  34  Ind.  App.   304;  Indianapolis,  etc., 
Traction  Co.  v.  Harbaugh  (1906),  38  Ind.  App.  115; 

Eisman  v.  Whalen  (1907),  39  Ind.  App.  350;  Pittinger  v. 

Ramage  (1907),  40  Ind.  App.  486;  Conner  v.  Andrews  Land, 

etc.,  Co.  (1904),  162  Ind.  338.    Where  fraud  is  the  basis  of 

an  action  or  a  cause  of  defense,  the  facts  constituting 

8.  such  fraud  must  be  pleaded   {McAfee  v.   Bending 
[1905],  36  Ind.  App.  628;  Zeller  v.  Zeller,  supra); 

and  in  order  to  sustain  a  conclusion  of  law  in  favor  of  a 
party  pleading  fraud,  f raud,^  as  a  fact,  must  be  found. 

9.  In  this  case  the  court  found  that  the  applications  of 
Mary  J.  Fowler  for  membership  in  said  association 

and  for  the  loan,  the  execution  of  the  bond  and  mortgage, 
and  the  acceptance  of  the  loan  from  appellant,  were 

10.  procured  by  appellant  by  fraud  and  by  false  and 
fraudulent  representations  upon  which  said  appellee 

relied  and,  in  good  faith,  believed  to  be  true ;  that  before  the 
commencement  of  this  suit  she  had  fully  paid  to  appellant 
the  sums  due  or  to  become  due  under  said  certificate  of  stock, 
by-laws,  bond  and  mortgage. 

That  the  evidence  was  sufficient  to  sustain  the  findings  of 
the  court  is  not  questioned,  so  that  if  the  findings  support  the 
conclusions  of  law  thereon,  no  error  in  this  respect  was  com- 
mitted by  the  trial  court.     Talbott  v.  Town  of  New  Castle 
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(1907),  169  Ind.  172.  The  mortgage  and  bond,  standing 
alone,  fixed  the  liability  of  Mary  J.  Fowler,  and  she  is  pre- 
sumed to  have  known  their  significance  at  the  time  of  their 
execution  and  delivery.  But  assuming  that  she  did,  it  will  be 
seen  that  what  was  termed  therein  as  dues,  interest  and  pre- 
mimns,  payable  each  month,  amounted  to  $7.50,  and  the  find- 
ings show  that  it  was  falsely  represented  to  her  that  such 
monthly  payments  were,  by  the  mortgage,  required  to  be  paid 
by  her  to  appellant  for  a  specified  time  in  satisfaction  of  the 
loan.  The  bond  and  mortgage  contained  many  provisions 
which,  unitedly,  to  one  not  alert  or  to  one  inexperienced  in 
such  matters,  were  confusing,  and  might  be  used  by  design- 
ing persons  as  a  basis  to  create  a  false  impression  or  belief 
to  be  entertained  by  others  as  to  the  real  import  of  such  in- 
stmments.  It  is  the  law  that  where  one  induces  another  by 
fraud  to  sign  and  deliver  an  instrument  materially 
11.  different  from  that  agreed  upon,  the  latter  not  being 
negligent,  such  an  instrument  will  be  so  **  impressed 
with  fraud  that  a  court  will  not  sanction  the  enforcement 
thereof  against  the  defrauded  party."  Bay  v.  Baker  (1905), 
165  Ind.  74. 

In  Wiley  v.  Commonwealth,  etc.,  Sav,  Assn.  (1909),  43 
Ind.  App.  209,  the  sufficiency  of  certain  answers  to  state  a  de- 
fense, on  the  ground  of  fraud,  to  a  cross-complaint  was  before 
this  court,  and  on  the  authority  of  certain  cited  cases  the  an- 
swers were  held  insufficient.     In  that  case  the  by-laws  were 
made  a  part  of  the  bond  and  mortgage,  and  were  to  the  effect 
that  the  loan  should  continue  until  the  stock  held  as  collat- 
eral, by  crediting  the  stock  payments,  together  with  its  pro 
rata  share  of  the  dividends,  should  equal  the  par  value  of  the 
stock.    "We  were  then  considering  the  force  of  pleaded  facts, 
while  now  we  are  dealing  with  the  ultimate  fact  as  found 
from  the  evidence  introduced  at  the  trial.    The  evi- 
12.  dentiary  matters  contained  in  the  findings  will  be  dis- 
regarded.   Pavey  v.  Braddock  (1908),  170  Ind.  178; 
Stewart  V,  Owynn  (1908),  41  Ind.  App.  320. 
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In  this  case  the  court  found  the  essential  fact  of  fraud,  and 
also  that  before  the  commencement  of  this  suit  appel- 

13.  lee  Fowler  had  fully  paid  all  the  demands  of  appellant 
against  her.  The  findings  sustain  the  conclusions  of 
law. 

Judgment  affirmed. 


On  Petition  for  Rehearing. 

Myers,  J. — Counsel  for  appellant  earnestly  insist  that  we 
should  have  passed  upon  the  sufficiency  of  the  evidence  to 
support  the  decision  of  the  trial  court.  In  support  of  that 
contention,  counsel  refer  us  to  that  part  of  their  original  brief 
under  the  heading  ** Points  and  Authorities''  and  subhead 
** motion  for  a  new  trial,"  point  2,  which  reads  as  follows: 
**The  agent's  stafements  were  only  expressions  of  opinion, 
and  not  false  representations." 

Our  former  conclusion  as  to  the  questions  presented  and 
relied  upon  in  this  court  by  appellant  in  support  of  its  mo- 
tion for  a  new  trial,  is  reaffirmed,  after  a  careful  re- 

14.  examination  of  appellant's  original  brief.  Appel- 
lant's statement  in  that  regard  is  clear,  and  leaves  no 
room  for  a  misunderstanding.  It  is  as  foUcws:  **The  mo- 
tion for  a  new  trial  presents  the  following  rulings  of  the 
court  upon  the  admission  of  evidence."  Then  follow  four 
questions  and  objections  thereto,  each  followed  by  a  recital 
that  the  objection  w^as  overruled  and  that  appellant  excepted ; 
also  that  a  motion  to  strike  out  the  answer  to  each  question 
was  overruled  and  exception  taken.  No  other  reason,  in 
support  of  its  motion,  is  given. 

Had  appellant  desired  to  challenge  the  decision  of  the 
court  on  the  ground  of  insufficient  evidence,  it  might  have 
done  so  by  an  assignment  to  that  eifect  in  its  motion  for  a 
new  trial.  Stevens  v.  Leonard  (1900),  154  Ind.  67,  77  Am. 
St.  446.    But,  as  we  have  seen,  no  such  reason  is  relied  upon 


MAY  TERM,  1910.  295 

Southern  R.  Go.  v,  Poetker — 46  Ind.  App.  295. 

in  its  brief  in  support  of  its  motion.    Not  having  pre- 
15.   sented  this  question  in  its  original  brief,  it  is  now  too 

late  to  do  so. 
Petition  for  rehearing  overruled. 


Southern  Railway  Company  et  al.  v.  Poetker. 

[No.  0,997.    Filed  April  20,  1910.    Rehearing  denied  June  29,  1910.] 

1.  Railroads. — Obstructing  Watercourses. — Nuisance, — Damages. — 
Where  a  railroad  company  obstructs  a  watercourse,  thereby 
causing  the  plalntilTs  laud  to  be  overflowed,  but  such  nuisance  is 
abatable,  the  damages  recoverable  are  only  such,  as  have  ac- 
crued up  to  the  time  of  the  bringing  of  the  action,    p.  296. 

2.  RAn.BOADS. — Obstructing  Watercourses. — Permanent  Injuries. — 
Damages, — Measure  of, — ^Although  the  complaint  alleges  that  the 
defendant  railroad  company's  obstruction  of  a  watercourse  and 
consequent  backing  of  water  over  plaintifTs  land  caused  perma- 
nent damage,  the  courts  know  that  an  overflow  of  surface-water 
is  abatable  and  does  not  injure  permanently,  and  therefore  the 
measure  of  damages  Is  the  diminution  of  the  value  of  the  use  of 
the  land  prior  to  the  commencement  of  the  action,    p.  297. 

3.  Evidence. — Drainage  of  Overflowing  Waters. — Nuisance. — Rail- 
roads.— In  an  action  against  a  railroad  company  for  wrongfully 
obstructing  a  watercourse,  thereby  causing  plaintifTs  land  to 
overflow,  evidence  that  such  landowner,  at  a  small  expense, 
could  have  connected  his  drain  with  a  pipe  placed  by  defendant 
under  its  roadl)ed,  thereby  draining  his  land,  is  admissible,    p.  297. 

4.  DAifAOES. —  Duty  to  Minimize, —  It  is  the  duty  of  a  person 
damaged  by  the  acts  of  another,  to  exercise  reasonable  care  to 
minimize  such  damages,    p.  298. 

Prom  Pike  Circuit  Court ;  E.  A,  Ely,  Judge. 

Action  by  Frederick  H.  Poetker  against  the  Southern 
Railway  Company  and  another.  From  a  judgment  for  plain- 
tiflf,  defendants  appeal.    Reversed. 

Alex  P.  Humphrey,  Edward  P.  Humphrey,  John  D.  W el- 
man,  M,  W.  Fields  and  John  K.  Chappell,  for  appellants. 
R.  W.  Armstrong  and  J.  W.  Wilson,  for  appellee. 

Rabb,  J. — This  action  was  brought  to  recover  damages  for 
the  overflowing  of  appellee's  land,  caused  by  the  improper 
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construction  of  appellant  railway  company's  roadbed.  Two 
questions  are  presented  by  the  record  for  our  decision:  (1) 
Did  the  court  err  in  permitting  appellee  to  prove  the  differ- 
ence in  the  value  of  the  land,  affected  by  the  alleged  nuisance 
complained  of,  before  the  erection  and  maintenance  of  the 
roadbed,  and  its  value  afterwards,  and  in  instructing  the 
jury  that  the  measure  of  appellee's  damages  was  such  differ- 
ence? (2)  Did  the  court  err  in  refusing  to  permit  appellant 
company  to  prove  what  it  would  cost  appellee  to  construct  a 
ditch  which  would  connect  the  existing  ditch  on  his  land  with 
a  certain  iron  pipe  passing  under  appellant  company's  road, 
and  connecting  with  the  ditch  on  the  opposite  side! 

It  is  charged  in  appellee's  complaint,  upon  which  a  right 
to  recover  damages  is  predicated,  that  appellant  company,  in 
the  reconstruction  of  its  roadbed  on  its  right  of  way  through 
appellee's  land,  wrongfully  obstructed  the  natural  water- 
courses passing  through  and  draining  the  land,  and  negli- 
gently failed  to  make  adequate  provision  for  the  flow  and 
escape  of  water  in  said  watercourse^  in  wet  seasons,  and  dur- 
ing rains  and  at  the  time  of  freshets,  and  thereby  negligently 
prevented  the  water  in  said  watercourses  from  escaping  from 
appellee's  land,  thus  depriving  appellee  of  its  free  use  and 
enjoyment,  and  injuring  and  damaging «aid  land;  that  since 
June,  1906,  by  the  action  of  said  appellant  complained  of,  the 
water  has  been  caused  to  stand  on  appellee's  land,  destroying 
his  crops  and  permanently  damaging  his  land. 

It  is  the  settled  law  in  this  State,  as  applied  to  actions  of 

this    character,    that    where    the    injury    is    of    such     a 

nature  as  to  be  abatable,  by  the  expenditure  of  either 

1.  labor  or  money,  the  law  will  not  presume  its  contin- 
uance, and  that  when,  from  the  nature  of  the  case,  the 
cause  of  the  injury  is  removed,  the  injurious  consequences 
will  cease,  the  damages  recoverable  from  the  wrongdoer 
are  only  such  as  had  accrued  before  action  was  brought. 
Steinke  v.  Bentley  (1893),  6  Ind.  App.  663;  Cleveland,  etc., 
R.  Co.  v.  King  (1900),  23  Ind.  App.  573;  Cleveland,  etc.,  B. 
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Co.  V.  Kline  (1902),  29  Ind.  App.  390;  Baltimore,  etc.,  R.  Co. 
V.  QuiUen  (1904) ,  34  Ind.  App.  330, 107  Am.  St.  183 ;  4  Suth- 
erland, Damages  (3d  ed.)  §1046,  and  eases  cited;  City  of 
NashviUe  v.  Comar  (1890),  88  Tenn.  415, 12  S.  W.  1027,  7  L. 
R.  A,  465;  Jungblum  v.  Minnesota,  etc.,  R.  Co.  (1897),  70 
Minn.  153,  72  N.  W.  971. 

Notwithstanding  the  general  averment  in  appellee's  com- 
plaint of  permanent  injury  to  his  land  by  reason  of  the  al- 
leged nuisance,  the  specific  facts  averred  in  the  com- 

2.  plaint  and  disclosed  by  the  evidence  show  that  the 
injury  complained  of  resulted  from  obstructing  the 

flow  of  surface-water  over  appellee's  land,  by  constructing 
the  embankment  for  appellant  company's  road,  and  that 
upon  making  the  proper  opening  in  the  embankment,  for  the 
parage  of  the  water,  all  damage  to  the  land  will  cease.  It 
is  clearly  an  abatable  nuisance,  and  the  rule  adopted  by  the 
court,  for  ascertaining  and  establishing  damages,  was  incor- 
rect. The  case  cannot  be  distinguished  in  principle  from  the 
cases  of  Cleveland,  etc.,  R.  Co.  v.  King,  supra,  and  Cleveland, 
etc.,  R.  Co,  V.  Kline,  supra,  and  the  line  of  authorities  therein 
cited.  The  proper  measure  of  damages  was  the  diminution 
in  the  value  of  the  use  of  appellee's  land,  on  account  of  the 
nuisance  complained  of,  up  to  the  commencement  of  this 
action. 

There  was  evidence  tending  to  show  that  prior  to  the  re- 
construction of  appellant  company's  roadbed  through  ap- 
pellee's land  said  land  was  drained  by  an  open  ditch; 

3.  that  the  water  in  said  ditch  was  carried  under  said 
roadbed  by  a  thirty-six-inch  iron  pipe ;  that  in  recon- 
structing the  road,  which  work  created  the  nuisance  com- 
plained of,  said  pipe  was  taken  out,  and,  as  a  substitute  there- 
for, a  forty-eight-inch  iron  pipe  was  put  under  appellant 
company's  roadbed,  to  carry  the  water  of  the  ditch  that  had 
theretofore  been  carried  by  the  thirty-six-inch  iron  pipe ;  that 
in  putting  the  pipe  under  the  roadbed  one  end  of  it  did  not 
connect  with  the  open  ditch,  but  was  located  upon  appellee's 
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ground,  thirty  feet  from  the  point  where  said  ditch  came  to 
said  appellant's  right  of  way,  and  that  no  ditch  was  dug  by 
said  appellant  connecting  the  pipe  with  the  ditch,  for  the 
reason  that  there  was  not  sufficient  room  upon  said  right  of 
way  to  dig  the  ditch,  the  roadbed  occupying  the  entire  right 
of  way  at  that  point;  that  waters  coming  down  said  ditch 
could  reach  the  pipe  only  after  the  ditch  was  overflowed. 

There  was  also  evidence  tending  to  show  that  the  bottom 
of  said  forty-eight-inch  pipe  was  two  feet  lower  than  the 
bottom  of  said  open  ditch,  and  five  feet  lower  than  the  sur- 
face of  appellee's  adjoining  land,  tending  to  show  that  a 
ditch  dug  on  appellant  company's  land,  making  connection 
between  said  pipe  and  said  open  ditch,  would  effectually 
drain  appellee's  land  and  abate  the  alleged  nuisance.  In 
this  condition  of  the  evidence,  said  appellant  offered  to 
prove  by  competent  witnesses  that  such  ditch  could  be  con- 
structed by  appellee  on  his  own  premises,  at  an  expense  of  $5 
or  $10.  This  offer  was,  over  the  objection  and  exception  of 
appellant,  refused  by  the  court.  This  was  error.  The  evi- 
dence was  clearly  admissible. 

Conceding  that  appellant  company  was  liable  to  appellee 
on  the  facts  averred  in  the  complaint,  it  was  the  duty  of  ap- 
pellee to  exercise  reasonable  care  to  minimize  his  dam- 

4.    ages,  and  if  he  could,  by  the  expenditure  of  a  small 

sum  of  money,  have  protected  himself  from  serious 

loss,  it  was  his  duty  to  do  so.    Beach,  Contrib.  Neg.  (3d  ed.) 

§24;  2  Thompson,  Negligence  §13;  Louisville,  etc,  JR.  Co,  v. 

Falvey  (1886),  104  Ind.  409. 

For  these  errors,  the  judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  ordered. 
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Fort  Wayne  and  Wabash  Valley  Traction 
.    Company  v.  Kendlesparker. 

[No.  6,792.     FUed  June  30,  1910.] 

1.  Raiukoads.  —  Interurhan^  —  Sale,  —  Merger,  —  Corporations, — 
— Statutes, — ^A  transfer  of  the  property  of  an  interurban  railroad 
company  to  another  under  §§5652-5654  Burns  1908,  Acts  1903  p. 
330,  authorizing  any  incorporated  street  railroad  company,  by  a 
vote  of  a  majority  in  value  of  all  the  shares  of  stock  of  such  com- 
pany, to  sell,  lease,  or  otherwise  transfer  its  property  to  another 
Qompany  authorized  to  acquire  it  by  purchase,  lease,  or  other- 
wise, constitutes  a  sale  of  the  property  and  not  a  merger  of  the 
corporations,    p.  300. 

2.  Railboads. — Interurbaru — Sale  of  Property, — Ejfect, — The  sale 
of  its  property  by  an  Interurban  railroad  company  does  not  af- 
fect its  corporate  existence  nor  prevent  the  bringing  of  an  action 
against  it  for  damages  caused  by  it  prior  to  such  sale.    p.  301. 

3.  Railboads. — Interurban. — Purchase  of  Property  of  Another, — 
Liability, — ^An  interurban  railroad  company  purchasing  the  prop- 
erty of  another  company  becomes  liable,  though  not  personally, 
to  the  extent  of  the  value  of  the  property  purchased,  for  the 
debts  of  the  selling  company,    p.  302. 

4.  Master  and  Servant. — Negligence  of  Vendor  Interurban  Com- 
pany,— Action  against  Puchasing  Company. — Procedure. — ^Where 
a  servant' of  an  interurban  railroad  company  is  injured  by  the 
negligence  of  such  company,  and  such  company  afterward  sells 
its  property  to  another  company,  such  servant  should  bring  his 
action  against  both  companies  and  take  a  personal  judgment 
against  the  selling  company  and  also  secure  an  order,  against  the 
purchasing  company,  for  the  sale  of  so  much  of  the  property  pur- 
chased as  will  be  required  to  satisfy  the  judgment,    p.  302. 

Prom  Wabash  Circuit  Court;  Samuel  E,  Cook,  Special 
Judge. 

Action  by  Walter  A.  Kendlesparker  against  the  Fort 
Wayne  and  Wabash  Valley  Traction  Company.  From  a 
judgment  on  a  verdict  for  plaintiff  for  $1,500,  defendant  ap- 
peals.   Reversed. 

Sayre  &  Hunter  and  Barrett  &  Morris,  for  appellant. 
John  W.  B.  Milliner,  for  appellee. 
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Hadlby,  J. — Appellee  sued  appellant,  together  with  the 
Wabash-Logansport  Traction  Company  and  Wabash  River 
Traction  Company.  No  service  was  had  on  the  last  two  de- 
fendants, and  they  made  no  appearance.  The  cause  was 
tried  and  judgment  was  rendered  against  appellant  in  favor 
of  appellee.  The  material  facts  shown  by  the  record,  and 
about  which  there  appears  to  be  no  dispute,  are  as  follows : 
Prior  to  March  1,  1904,  the  Wabash-Logansport  Traction 
Company  and  the  Wabash  River  Traction  Company  owned 
and  operated  a  traction  line  through  Wabash,  Miami  and 
Cass  counties;  that  on  said  date  said  companies  sold  and 
transferred  to  appellant  said  traction  line,  together  with  its 
equipment,  right  of  way,  franchise  and  all  property  of  what- 
ever description ;  that  on  April  12, 1903,  appellee  was  an  em- 
ploye of  the  Wabash  River  Traction  Company ;  that  on  said 
day,  while  performing  his  duties  as  track  greaser,  he  became 
unconscious  and  fell  beside  said  track,  with  his  arm  extending 
over  one  of  the  rails ;  that  while  in  this  position  and  condition 
a  car  owned  and  operated  by  the  Wabash  River  Traction 
Company  ran  upon  him  and  injured  him.  Sufl&cient  facts 
are  shown  clearly  to  warrant  the  jury  in  finding  that  the  in- 
jury was  the  result  of  the  negligence  of  the  employes  operat- 
ing said  car.  This  latter,  however,  is  not  conceded  by  appel- 
lant, and  it  earnestly  insists  that  these  facts  do  not  warrant 
a  personal  judgment  against  it  for  said  injuries. 

It  is  apparent  from  the  record  that  the  cause  was  tried 

and  the  judgment  entered  upon  the  theory  that  the  sale  of 

their  property  by  the  Wabash  River  Traction  Com- 

1.  pany  and  the  Wabash-Logansport  Traction  Company 
to  appellant  was  a  merger,  and  that  appellant  was  the 
surviving  company  of  said  merger,  and  therefore  was  sub- 
ject to  the  liabilities  of  said  former  companies.  If  said  trans- 
fer was  a  merger,  the  position  of  appellee  might  be  tenable ; 
but  as  we  view  the  transaction,  it  was  in  no  sense  a  merger. 
It  is  conceded  by  both  appellee  and  appellant  that  the  trans- 
fer was  made  under  authority  of  the  act  of  the  General  As- 
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sembly,  concerning  street  railroad  companies,  approved 
March  9, 1903  (Acts  1903  p.  330,  §§5652-5654  Bums  1908). 

By  this  act  any  incorporated  street  railroad  company  own- 
ing, operating  or  possessing  a  franchise  to  own  and  operate  a 
street  railroad,  may  sell,  lease  or  otherwise  transfer  its  prop- 
erty, franchise  and  assets  of  every  description  and  whereso- 
ever situated,  or  any  portion  thereof  to  any  company 
authorized  to  acquire  it  by  purchase,  lease  or  other- 
wise, upon  authorization  by  a  vote  of  a  majority  in  value  of 
all  the  shares  of  said  company. 

Section  three  of  said  act  (§5654,  supra),  provides:  **A11 
rights  of  creditors  and  liabilities  for  damages  and  all  liens  or 
incumbrances  upon  the  property  or  franchise  sold  or  trans- 
ferred pursuant  hereto  shall  continue  unimpaired,  and  may 
be  enforced  as  against  such  property  or  franchises  as  if  said 
sale  or  transfer  had  not  been  made."  It  will  be  observed 
that  this  statute  provides  only  for  the  sale  of  the  property  of 
a  corporation,  and  in  no  manner  provides  for  a  merger  of  two 
or  more  companies.  The  merger  or  consolidation  of  street 
railroad  companies  is  authorized  by  an  act  of  the  General 
Assembly  of  1899  (Acts  1899  p.  378,  §§5468i-5468o  Bums 
1901).  A  comparison  of  these  two  acts  readily  discloses  the 
difference  between  a  merger  of  two  companies  and  the  sale 
of  the  property  of  one  to  another.  As  a  further  evidence 
that  the  act  under  consideration  was  not  intended  as  author- 
izing mergers,  the  General  Assembly  of  1903  (Acts  1903  p. 
181,  §5690  Burns  1908),  passed  another  act  amending  sec- 
tion six  of  the  act  of  1899,  supra,  authorizing  mergers. 

The   sale    of    all   the    property    of   the    Wabash    River 

Traction   Company  and  the  Wabash-Logansport   Traction 

Company  did  not  in  any  way  affect  the  corporate  ex- 

2.    istence  of  said  companies.    Each  still  existed,  and  was 

fully  empowered  immediately  to  begin  the  construction 

or  operation  of  any  line  of  railway  in  conformity  with  its 

chartered  rights.  Each  might  sue  or  be  sued  as  if  it  had  not 

sold  its  property.    On  the  other  hand,  appellant,  by  purchas- 
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ing  the  property  of  said  two  companies,  did  not  assume 

3.  and  agree  to  pay  the  liabilities  of  the  selling  com- 
panies, there  being  no  such  assumption  in  the  contract 

of  sale.  It  did,  however,  take  the  property  of  said  companies 
subject  to  all  such  liabilities.  It  stood  in  all  respects  as  the 
purchaser  of  real  estate  who  takes  it  subject  to  a  mortgage 
thereon,  but  does  not  assume  and  agree  to  pay  the  debt.  The 
property  may  be  taken  to  pay  the  debt,  but  a  personal  judg- 
ment against  the  holder  cannot  be  obtained. 

The  proper  proceeding  in  this  case  would  be  to  plead  and 

prove  such  facts  as  show  a  liability  for  the  injury,  as  against 

the  party  or  parties  causing  it.     If  said  offending  cor- 

4.  poration  has  ceased  to  exist,  the  facts  showing  corpo- 
rate existence  at  the  time  of  the  injury,  and  all  other 

matters  connected  therewith,  together  with  a  showing  of  the 
nonexistence  of  said  corporation  at  the  time  of  suit,  should 
be  averred.  And  also  such  facts  should  be  pleaded  as  are 
necessary  to  show  that  the  rights,  franchises  and  property 
now  owned  or  controlled  by  appellant  were  liable  to  satisfy 
the  judgment  rendered  for  such  injury,  with  a  prayer  for 
judgment  for  such  injury,  and  that  said  rights,  franchises  or 
property  of  any  other  character  w^hatsoever,  owned  by  the 
tort-feasor  at  the  time  of  the  injury,  and  that  had  been  trans- 
ferred to  appellant  thereafter,  be  subjected  to  the  satisfac- 
tion of  said  judgment. 

This  is  a  somewhat  unusual  proceeding,  but  the  simplest 
one  that  suggests  itself  to  us  as  a  proper  and  efficient  admin- 
istration of  the  statute  in  question.  As  we  view  the  case,  the 
rules  governing  the  liability  of  the  survivor  of  merged  cor- 
porations do  not  apply  to  this  case,  since  the  Wabash-Lo- 
gansport  Traction  Company  and  the  Wabash  River  Traction 
Company  were  in  no  sense  merge*  into  appellant  company. 

It  appears  from  the  record  that  the  injury  to  appellee  was 
caused  by  wantonness ;  but,  however  grievous  the  fault,  it  was 
one  for  which  appellant  was  in  noway  personally  responsible ; 
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but  under  the  statute  the  property  it  received  from  the  of- 
fending company  is  liable  to  satisfy  a  claim  therefor.  It  is 
not  necessary,  as  contended  by  appellant,  that  appellee  shall 
procure  a  judgment  against  the  offending  company  in  an- 
other action  before  attempting  to  subject  said  property  to 
the  satisfaction  thereof.  The  suit  may  be  prosecuted  against 
the  company  committing  the  injury  and  against  the  company 
holding  the  property  that  is  liable  to  be  subjected  to  the 
payment  thereof  in  one  action  and  along  the  lines  herein- 
before set  out.  The  question  upon  which  we  determine  this 
ease  is  presented  in  various  ways,  and  we  have  considered  it 
as  one  question  and  without  specific  designation.  This  ques- 
tion is  fundamental  to  the  action,  and  renders  discussion  of 
other  questions  unnecessary.  Under  the  rules  before  laid 
down,  neither  paragraph  of  the  complaint  stated  a  good 
cause  of  action  against  appellant,  and  the  demurrers  thereto 
should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
with  leave  to  appellee  to  amend  his  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 


Valparaiso  Lighting  Company  v.  Letherman, 

Administrator. 

[No.  6.777.     Filed  June  30,  1910.] 

1.  Masteb  and  Servant. — Negligence, — Unsafe  Bridge  in  Engine 
Room. — Foremen. — Felloto  Servants. — Complaint, — ^A  complaint 
ailing  that  defendant  gas  company's  foreman  in  charge  of  the 
whole  gas  works  ordered  the  plaintiff's  decedent  to  leave  his 
work  of  firing  the  furnace  and  to  go  upon  an  overhead  bridge  in 
the  engine  room  and  assist  in  raising  a  metal  tank,  that  decedent 
obeyed,  that  the  railing  to  such  bridge  was  negligently  permitted 
to  become  rusty  and  unsafe,  and  that  because  thereof  the  railing 
broke  causing  decedent  to  fall  and  sustain  fatal  injuries,  states 
a  common-law,  but  not  a  statutory  liability,    p.  304. 

2.  BLASTER  AND  SERVANT. —  'SogUgence  —  Foreman. —  FelJotc  Serv- 
ants.'^ Evidence. —  Evidence  showing  that  the  manager  of  de- 
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fendant's  gas  plant  ordered  a  foreman  to  put  a  metal  tank  in  a 
certain  position  but  not  specifying  the  method  of  doing  It,  that 
such  foreman  called  decedent,  who  was  a  fireman,  to  assist,  that 
the  foreman  ordered  decedent  to  go  upon  an  overhead  bridge  and 
to  help  elevate  the  tank,  that  the  railing  of  the  bridge  was  rusty 
and  weak  and  that  it  broke,  causing  decedent's  death,  shows  that 
such  foreman  was  a  fellow  servant  with  decedent  in  the  work, 
and  therefore,  that  the  company  is  not  liable.  Hadley  and  Roby, 
JJ.,  dissent    p.  307. 

3.  Master  and  Servant. — Improper  Use  of  Appliances, — ^A  master 
is  not  liable  for  injuries  sustained  by  servants  in  the  Improper 
use  of  appliances  suitable  for  their  intended  purposes,    p.  309. 

4.  Master  and  Servant. — Injury  to  Servant. — Master*8  Duty. — A 
master  is  bound  to  provide  against  what  is  likely  to  happen  in 
the  use  of  appliances  provided  for  his  servants,  but  not  against 
what  is  remotely  or  slightly  probable,    p.  309. 

From  Lake  Circuit  Court ;  W.  C.  McMahan,  Judge. 

Action  by  Andrew  P.  Letherman,  as  administrator  of  the 
estate  of  Daniel  P.  Homer,  deceased,  against  the  Valparaiso 
Lighting  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $5,000,  defendant  appeals.    Reversed. 

Elmer  E.  Stevenson  and  L.  L.  Bomberger,  for  appellant. 
N.  L.  Agnew,  C.  B.  Tinkham  and  D.  E,  Kelly,  for  appellee. 

Myers,  J. — Appellee,  as  administrator  of  the  estate  of 
Daniel  F.  Horner,  deceased,  recovered  a  judgment  for  dam- 
ages against  appellant,  for  the  death  of  said  Horner,  caused 
by  the  alleged  negligence  of  appellant. 

There  were  two  paragraphs  of  complaint,  a  demurrer  to 
each  of  which,  for  want  of  sufficient  facts,  was  overruled. 
The  court  also  overruled  appellant's  motion  for  a  new  trial. 
After  showing  the  representative  character  of  appellee,  and 
that  appellant  is  a  corporation  owning,  operating  and  con- 
ducting a  gas-plant,   with  the   necessary   buildings, 
1.    tanks,  retorts  and  appliances  for  manufacturing  gas 
and  supplying  it  to  the  citizens  of  the  city  of  Valpa- 
raiso, Indiana,  the  first  paragraph  alleged,  in  substance,  that 
decedent,  on  June  25,  1906,  was  in  the  employ  of  appellant 
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as  fireman  in  and  about  the  furnaces  of  the  gas-plant ;  that 
it  was  his  duty  to  supply  the  furnaces  with  coal,  and  to  make 
and  keep  fires;  that  Howard  Shinnebarger  was  appellant's 
foreman  in  and  about  its  plant  and  works,  and  as  such  had 
charge  of  the  whole  plant  and  of  the  laborers  and  the  work  in 
and  about  the  plant,  including  decedent  and  the  work  done 
by  him ;  that  all  the  laborers,  including  decedent,  were  bound 
to  conform,  and  did  conform,  to  the  orders  and  directions 
given  by  said  foreman,  and  not  otherwise,  and  decedent  re- 
ceived his  orders  and  directions  about  his  work  and  conduct 
solely  from  said  foreman ;  that  on  the  day  mentioned,  and  for 
ten  years  prior  thereto,  appellant  had  maintained  a  bridge 
along  and  in  front  of  its  retorts  and  standpipes,  which  bridge 
was  about  fifteen  feet  above  the  brick  floor,  and  consisted  of 
a  runway  made  of  iron  floor  plates  and  an  iron  railing  upon 
the  opposite  side  of  the  retorts  and  standpipes;  that  this 
railing,  or  guard,  extended  thirty-six  inches  above  the  floor 
of  the  bridge,  and  its  purpose  was  to  prevent  persons  stand- 
ing or  walking  on  the  bridge  from  falling  to  the  floor  below ; 
that,  for  more  than  a  year  prior  to  said  date,  appellant  had 
negligently  allowed  this  rail  and  guard  to  become  rotten, 
rusty,  corroded,  weak  and  useless,  as  appellant  well  knew  at 
and  prior  to  the  time  of  the  accident ;  that  the  condition  of 
the  railing  was  unknown  to  decedent ;  that  on  said  day  the 
foreman  desired  to  lift  a  heavy  iron  tank  from  the  floor  to 
the  bridge,  and  for  that  purpose  ordered  the  workmen  to 
climb  upon  the  bridge,  and  by  means  of  ropes  and  pulleys 
raise  the  tank  from  the  floor  to  the  bridge,  and  for  that  pur- 
pose ordered  and  directed  decedent  to  leave  his  work  at  the 
furnace,  go  to  the  bridge,  and  assist  in  raising  the  tank ;  that 
in  all  matters  about  the  plant  and  works  decedent  was  bound 
to  conform  to  and  obey  the  orders  and  directions  of  the  fore- 
man, who  had  full  authority  from  appellant  to  act  for  it  in 
that  behalf;  that,  when  so  ordered  by  the  foreman,  decedent 
left  his  work  of  firing  the  furnace  and  climbed  upon  the 
Vol.  46—20 
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bridge,  and  stood  thereon  between  the  railing  and  the  retort 
to  which  the  bridge  was  attached ;  that  decedent  and  others, 
under  the  charge,  order  and  direction  of  the  foreman,  under- 
took to  raise  the  tank  to  the  bridge,  which,  on  account  of 
such  weak,  useless,  rotten,  rusty  and  corroded  condition,  and 
not  otherwise,  broke  and  gave  way,  and  precipitated  decedent 
and  the  laborers  whom  he  was  assisting,  together  with  the 
iron  tank,  to  the  floor  beneath;  that  decedent  while  in  the 
exercise  of  due  care  in  proceeding  to  obey  and  in  obeying 
said  order  as  aforesaid  was  injured,  from  which  injuries  he 
died;  that  said  negligence  of  appellant  in  so  allowing  the 
bridge  to  become  rusty,  corroded,  weak  and  rotten,  and  use- 
less for  the  purpose  for  which  it  was  used  and  intended  to  be 
used,  and  in  so  ordering  decedent  to  go  upon  the  bridge 
while  it  was  in  such  condition,  was  the  immediate  and  proxi- 
mate cause  of  the  sickness  and  death  of  decedent. 

The  second  paragraph  was  like  the  first,  except  that  it  de- 
scribed the  negligence  of  the  foreman  in  what  he  did,  and 
alleged  his  knowledge  of  the  defective  condition  pf  the  rail- 
ing, and  that  decedent's  fall  and  injury  were  caused  by  the 
alleged  negligence  of  appellant  and  of  the  foreman. 

It  is  claimed,  on  behalf  of  appellant,  that  the  second  para- 
graph was  based  on  the  second  clause  of  the  first  section  of 
the  employers'  liability  act  (Acts  1893  p.  293,  §8017  Burns 
1908),  which  was  held  invalid  as  applied  to  such  corpora- 
tions as  appellant.  Bedford  Quarries  Co,  v.  Bough  (1907), 
368  Ind.  671,  14  L.  R.  A.  (N.  S.)  418.  The  person  whose 
order  the  decedent  obeyed  is  not  by  the  pleading  shown  to  be 
a  vice-principal.  He  is  represented  as  acting  in  the  capacity 
of  a  foreman,  which  is  compatible  with  being  a  fellow  servant 
of  the  decedent.  So  far  as  the  averment  in  either  paragraph, 
that  decedent  was  bound  to  obey  and  did  obey  the  foreman,  is 
concerned,  it  can  have  no  greater  significance  than  to  aid  in 
showing  that  the  decedent  was  acting  in  the  line  of  his  duty 
under  his  employment.    But  in  each  paragraph  the  injury 
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and  death  are  shown  to  have  been  caused  by  the  negligent 
failure  to  keep  in  sufficient  repair  the  place  where  and  appli- 
ance with  which  decedent  was  performing  his  service ;  and  we 
are  of  the  opinion  that  each  paragraph  showed  a  common- 
law  liability. 

It  was  assigned  in  the  motion  for  a  new  trial  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence,  and  was  con- 
trary to  law. 

Prom  the  undisputed  evidence,  it  appears  that  one  Hayden 

had  charge  of  appellant's  plant  as  manager,  and  hired  and 

discharged  the  men  who  worked  there.    The  whole 

2.  business  of  the  company  was  in  his  charge.  Shinne- 
barger  was  employed  as  a  foreman  of  the  gas  making, 
in  which  business  he  was  an  expert,  and  he  did  general  duties 
around  the  plant,  looking  after  the  work,  making  necessary 
repairs  and  such  improvements  as  Hayden  laid  out  for  him, 
and  such  as  said  foreman  could  do,  helping  the  men  at  the 
retorts  and  performing  any  work  that  came  up.  Hayden  gave 
the  foreman  orders  as  to  what  he  was  to  do  about  the  plant.  If 
improvements  were  made,  they  were  laid  out  for  him  by  the 
manager  or  the  chief  engineer.  At  all  times  his  duty  was  to 
do  manual  labor  with  the  other  men  in  the  plant.  Hayden 
gave  the  order  to  put  the  tank  in  question  upon  the  brackets, 
without  any  specific  order  as  to  how  it  should  be  done,  and 
was  not  present  when  this  work  was  done.  When  the  tank 
was  raised,  the  foreman  was  present  helping  do  the  work. 
By  his  direction,  Schroeder,  an  employe  who  did  general 
work  about  the  plant,  got  a  rope  which  he  and  the  foreman 
put  on  the  tank,  and  then  went  upon  the  bridge,  which  was 
made  of  iron  stringers  with  iron  plates  to  walk  on,  and  a 
gas-pipe  railing  on  the  outside.  The  bridge  was  about  two 
feet  wide  and  twenty  feet  long.  One  end  of  the  railing  was 
fastened  into  the  wall,  the  other  was  supported  by  a  gas- 
pipe,  and  the  center  supported  by  a  riser.  Schroeder  pulled 
the  tank  up  so  that  it  cleared  the  floor.  He  then  found  it 
too  heavy,  and  Shinnebarger  called  decedent  to  help  him. 
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Schroeder  and  decedent  pulled  on  the  rope,  and  were  assisted 
by  Shinnebarger,  standing  on  the  floor  beneath  the  bridge, 
until  the  tank  was  above  his  reach,  when  he,  too,  went  upon 
the  bridge.  When  one  end  of  the  tank  was  resting  on  the  top 
of  the  railing  and  the  other  was  hanging  down,  and  the  three 
men  were  trying  to  pull  it  over  the  railing,  the  railing  broke, 
and  the  men  and  the  tank  fell  to  the  floor  below.  The  pur- 
pose of  the  railing  was  to  guide  men  when  walking  back  and 
forth  on  the  bridge  and  to  keep  them  from  stepping  oflF.  The 
tank  was  an  iron  water  trough.  No  tank  had  ever  been 
placed  on  the  railing  before.  The  railing  was  not  used  to  sit 
upon,  though  witnesses  testified  to  having  done  so  at  differ- 
ent times. 

There  was  evidence  that  the  railing  was  rusty,  and  when 
at  a  previous  time  the  foreman  leaned  against  it,  it  swayed 
out.  It  was  smeared  with  grease  and  tar.  The  tank  was 
eight  feet  long,  two  feet  deep,  and  two  feet  wide.  There  was 
testimony  that  it  weighed  250  pounds,  and  also  testimony 
that  it  weighed  from  125  to.  150  pounds. 

There  were  other  methods  by  which  the  employes  could 
have  hoisted  the  tank  and  put  it  in  the  desired  place  without 
dragging  it  over  the  railing  of  the  bridge.  When  the  man- 
ager gave  the  order  to  place  the  tank  at  a  certain  point,  it 
was  outside  the  building,  and  could  have  been  moved  to  the 
desired  place  by  passing  it  over  a  nearly  level-top,  low,  coal 
shed,  and  through  a  window.  There  were  two  sets  of  blocks 
and  tackles  by  which  it  might  have  been  hoisted  without 
touching  the  railing.  These  methods  were  available  to  the 
employes. 

Under  the  facts  shown  by  the  evidence,  Shinnebarger  must 
be  regarded  as  acting  in  the  capacity  of  a  fellow  servant  of 
the  employes  with  whom  he  was  working  in  the  hoisting  of 
the  tank.  It  cannot  be  said  that  the  railing  which  broke 
was  being  put  to  a  use  to  which  it  was  adapted,  or  for  whicli 
it  was  constructed.     It  broke  down  in  a  use  more  dangerous 
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than  that  for  which  it  could  have  been  regarded  as  intended. 
It  has  a  certain  obvious  use  and  purpose,  and  appellant  in 
supplying  and  maintaining  it  would  not  reasonably  antici- 
pate such  an  additional  use  as  that  to  which  it  was  necessarily 
subjected  when  it  broke  down.  What  was  done  by  Shinne- 
harger  was  not  done  by  him  as  a  representative  of  appellant 
in  the  discharge  of  a  duty  which  appellant,  as  master,  owed 
to  decedent,  but  was  done  in  the  performance  of  a  service 
as  a  coemploye  of  decedent.  They  were  both  performing  to- 
gether a  duty  which  they  owed  as  fellow  servants  to  their 
common  employer.  Ross  v.  Union  Cement,  etc.,  Co,  (1900), 
25  Ind.  App.  463;  Smallwood  v.  Bedford  Quarries  Co. 
(1902),  28  I^id.  App.  692;  Peirce  v.  Oliver  (1897),  18  Ind. 
App.  87;  Brazil,  etc..  Coal  Co.  v.  Cain  (1884),  98  Ind.  282; 
Kemerv.  Baltimore,  etc.,  R.  Co.  (1897),  149  Ind.  21;  Cleve- 
hnd,  etc,  R.  Co.  v.  Scott  (1902),  29  Ind.  App.  519;  South- 
em  Ind.  R.  Go.  v.  Harrell  (1904),  161  Ind.  689,  63  L.  R.  A. 
460. 

The  complaint  attributed  the  injury  and  death  of  appel- 
lee's decedent  to  a  defective  condition  of  a  bridge  railing 
constructed  for  a  specific  use.    There  could  be  no  recovery 
if  the  evidence  showed  that  the  railing,  instead  of  be- 

3.  ing  used  for  the  purpose  for  which  it  was  made  and 
maintained,  was  being  subjected  unnecessarily  to  a 

different  and  more  dangerous  use  by  decedent  and  his  fellow 
servants,  without  direction  from  appellant  or  a  vice-princi- 
pal to  make  such  use  of  the  appliance.  Kerneft  v.  Baltimore, 
etc.,  R.  Co.,  supra;  Drinkoiit  v.  Eagle  Machine  Works  (1883), 
90  Ind.  423;  Hodges  v.  Standard  Wheel  Co.  (1899),  152  Ind. 
680. 

The  master  is  only  bound   to   anticipate   and   provide 

against  what  usually  happens  and  is  likely  to  happen  in  the 

use  of  the  appliances  provided  for  his  servants  in  their 

4.  employment,  but  not  against  what  is  remotely  and 
slightly  probable.  Stone  v.  Boston,  etc.,  R.  Co.  (1898), 
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essary  parties  to  an  appeal  from  such  judgment.  We  rec- 
ognize the  rule  laid  down  in  the  cases  cited,  but  think  it  has 
no  application  to  the  case  at  bar. 

Appellant  is  the  receiver  of  an  insolvent  building  and 
loan  association,  and  this  was  an  equitable  proceeding  for 

the  purpose  of  marshaling  the  assets  of  the  associa- 
2.    tion  and  making  an  equitable  distribution  thereof 

among  the  persons  entitled  thereto.  The  averments 
of  the  complaint  show  that  defendants  were  stockholders  in 
the  association,  and  that  after  it  went  into  voluntary  liqui- 
dation there  was  wrongfully  paid  to  each  stockholder  upon 
his  stock,  from  the  assets  of  the  association,  a  certain  speci- 
fied sum,  which  it  is  averred  was  the  full  face  value  of  his 
share  of  stock,  and  that  there  were  certain  other  stockhold- 
ers, who  owned  certain  shares  of  stock,  of  a  certain  face 
value,  and  whose  rights  to  share  in  the  assets  of  the  associa- 
tion stood  upon  an  equality  with  the  rights  of  each  of  de- 
fendants, and  that  the  entire  assets  of  the  association  in  the 
hands  of  the  receiver,  available  for  paying  the  claims  of 
said  stockholders,  who  had  received  nothing  upon  their  said 
claims,  was  a  certain  sum  wholly  insuflScient  to  equalize  said 
stockholders  with  the  defendants  in  the  distribution  of  the 
assets  of  the  association.  The  relief  prayed  for  was  a  judg- 
ment requiring  defendants  to  pay  back  to  said  receiver  such 
sums  as  would  equalize  the  stockholders  in  the  distribution 
of  said  assets.  Upon  this  complaint  a  judgment  was  ren- 
dered in  favor  of  the  receiver  against  twenty-seven  differ- 
ent defendants  for  different  sums  named  therein. 
'  In  this  appeal  some  of  the  parties  against  whom  judg- 
ment was  rendered  are  not  made  parties.  The  purpose  of 
this  proceeding  was  to  equalize  the  rights  of  stockholders  in 
the  assets  of  the  association.  The  right  of  appellant  to  re- 
cover against  any-  one  of  the  defendants  necessarily  de- 
pended upon  the  relative  right  of  such  defendant  as  against 
the  other  stockholders.  In  determining  the  amount  of  such 
recovery,  the  court  had  to  determine  the  amount  due  from 
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each  of  the  other  defendants  and  the  sum  due  to  each  of  the 
remaining  stockholders  from  the  common  fund.  The  court 
was  required  to  determine,  in  eflFect,  the  amount  each  stock- 
holder was  entitled  to  receive  from  the  assets.  The  matter 
really  adjudicated  by  the  court  was  the  right  of  each  stock- 
holder as  against  every  other  stockholder;  and  if  this  case 
is  reversed,  and  the  cause  retried,  the  rights  of  the  parties 
must  be  determined  in  the  same  way,  and  appellees  would 
each  have  the  right,  if  the  judgment  is  set  aside,  to  have  the 
case  retried  in  its  entirety,  and  the  question  of  the  liability 
of  the  judgment  defendants,  not  made  parties  to  the  appeal, 
readjusted.  Such  being  the  case,  they  were  necessary  par- 
ties to  the  appeal. 
Petition  for  rehearing  overruled. 


Baldwin  et  al.  v.  Siddons  et  al. 

[No.  6J22.     Filed  February  25,  1910.     Rehearing  denied  July  1, 

1910.] 

1.  Vendob  and  Purchases. — Options. — Election. — Failure  to  Exer- 
cise.— Effect  as  to  Third  Persons. — Where  purchasers  secure  an 
option  upon  a  tract  of  land,  upon  certain  conditions,  a  breach 
of  any  one  of  which  operates  as  a  forfeiture  of  the  purchasers' 
rights,  and  the  vendor,  upon  a  breach  of  the  conditions,  fails  to 
exercise  his  right  of  forfeiture,  the  vendee  of  the  purchasers  can- 
not, because  of  such  provision  for  forfeiture,  raise  the  question  of 
such  purchasers*  right  to  sell  the  land.    p.  315. 

2.  Vendor  and  Purchaser. — Liens. — Title  Bond, — Option, — One 
holding  an  option  upon  a  tract  of  land  has  the  right  to  sell  such 
land,  and  Is  entitled  to  enforce  a  vendor's  Hen  for  the  purchase 
money,    p.  316. 

3.  Evidence. — Admissions  of  Agent, — Authority. — The  admissions 
of  an  agent  are  not  admissible  In  evidence  until  his  agency  Is 
established,    p.  317. 

4.  Vendor  and  Purchaser. — Liens, — Equity, — In  a  suit  by  the 
holders  of  a  title  bond  to  certain  real  estate,  against  their  ven- 
dees who,  at  the  direction  of  such  holders,  obtained  a  deed  direct 
from  the  owner,  the  land  being  worth  $2,000,  and  the  amount 
paid  to  the  owner  being  $506,  equity  requires  very  clear  proof 
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essary  parties  to  an  appeal  from  such  judgment.  We  rec- 
ognize the  rule  laid  down  in  the  cases  cited,  but  think  it  has 
no  application  to  the  case  at  bar. 

Appellant  is  the  receiver  of  an  insolvent  building  and 
loan  association,  and  this  was  an  equitable  proceeding  for 
the  purpose  of  marshaling  the  assets  of  the  associa- 
2.  tion  and  making  an  equitable  distribution  thereof 
among  the  persons  entitled  thereto.  The  averments 
of  the  complaint  show  that  defendants  were  stockholders  in 
the  association,  and  that  after  it  went  into  voluntary  liqui- 
dation there  was  wrongfully  paid  to  each  stockholder  upon 
his  stock,  from  the  assets  of  the  association,  a  certain  speci- 
fied sum,  which  it  is  averred  was  the  full  face  value  of  his 
share  of  stock,  and  that  there  were  certain  other  stockhold- 
ers, who  owned  certain  shares  of  stock,  of  a  certain  face 
value,  and  whose  rights  to  share  in  the  assets  of  the  associa- 
tion stood  upon  an  equality  with  the  rights  of  each  of  de- 
fendants, and  that  the  entire  assets  of  the  association  in  the 
hands  of  the  receiver,  available  for  paying  the  claims  of 
said  stockholders,  who  had  received  nothing  upon  their  said 
claims,  was  a  certain  sum  wholly  insufficient  to  equalize  said 
stockholders  with  the  defendants  in  the  distribution  of  the 
assets  of  the  association.  The  relief  prayed  for  was  a  judg- 
ment requiring  defendants  to  pay  back  to  said  receiver  such 
sums  as  would  equalize  the  stockholders  in  the  distribution 
of  said  assets.  Upon  this  complaint  a  judgment  was  ren- 
dered in  favor  of  the  receiver  against  twenty-seven  diflFer- 
ent  defendants  for  different  sums  named  therein. 
•  In  this  appeal  some  of  the  parties  against  whom  judg- 
ment was  rendered  are  not  made  parties.  The  purpose  of 
this  proceeding  was  to  equalize  the  rights  of  stockholders  in 
the  assets  of  the  association.  The  right  of  appellant  to  re- 
cover against  any-  one  of  the  defendants  necessarily  de- 
pended upon  the  relative  right  of  such  defendant  as  against 
the  other  stockholders.  In  determining  the  amount  of  such 
recovery,  the  court  had  to  determine  the  amount  due  from 
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each  of  the  other  defendants  and  the  sum  due  to  each  of  the 
remaining  stockholders  from  the  common  fund.  The  court 
was  required  to  determine,  in  effect,  the  amount  each  stock- 
holder was  entitled  to  receive  from  the  assets.  The  matter 
really  adjudicated  by  the  court  was  the  right  of  each  stock- 
holder as  against  every  other  stockholder;  and  if  this  case 
is  reversed,  and  the  cause  retried,  the  rights  of  the  parties 
must  be  determined  in  the  same  way,  and  appellees  would 
each  have  the  right,  if  the  judgment  is  set  aside,  to  have  the 
ease  retried  in  its  entirety,  and  the  question  of  the  liability 
of  the  judgment  defendants,  not  made  parties  to  the  appeal, 
readjusted.  Such  being  the  case,  they  were  necessary  par- 
ties to  the  appeal. 
Petition  for  rehearing  overruled. 


Baldwin  et  al.  v.  Siddons  et  al. 

[No.  6,722.    Filed  February  25,   1910.     Reliearing  denied  July  1, 

1910.] 

1.  Vendob  Ain)  PuBCHASEB. — Optiofis. — Election. — Failure  to  Exer- 
cise.— Effect  as  to  Third  Persons. — ^W^here  purchasers  secure  an 
option  upon  a  tract  of  land,  upon  certain  conditions,  a  breach 
of  any  one  of  which  operates  as  a  forfeiture  of  the  purchasers* 
rights,  and  the  vendor,  upon  a  breach  of  the  conditions,  fails  to 
exercise  his  right  of  forfeiture,  the  vendee  of  the  purchasers  can- 
not, because  of  such  provision  for  forfeiture,  raise  the  question  of 
such  purchasers'  right  to  sell  the  land.    p.  315. 

2.  Vbndob  and  Pubchaseb. — Liens, — Title  Bond, — Option. — One 
holding  an  option  upon  a  tract  of  land  has  the  right  to  sell  such 
land,  and  is  entitled  to  enforce  a  vendor's  lien  for  the  purchase 
money,    p.  316. 

3.  Evidence. — Admissions  of  Agent. — Authority. — ^The  admissions 
of  an  agent  are  not  admissible  in  evidence  until  his  agency  is 
established,    p.  317. 

4.  Tendob  and  Pubchaseb. — Liens, — Equity. — In  a  suit  by  the 
holders  of  a  title  bond  to  certain  real  estate,  against  their  ven- 
dees who,  at  the  direction  of  such  holders,  obtained  a  deed  direct 
from  the  owner,  the  land  being  worth  $2,000,  and  the  amount 
paid  to  the  owner  being  $506,  equity  requires  very  clear  proof 
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of  defendant's  rig:hts.  >vhere  they  attempt  upon  technical  groands 
to  avoid  payment  of  the  balance^    p.  317. 

5.  Appeal. — Changing  Theory  of  Case, — ^Appellants  cannot  change 
the  theory  of  their  case  on  appeal,    p.  318. 

6.  Evidence.  —  Complaint,  —  Unauthorized  Averments,  —  Attorney 
and  Client. — ^Where  an  attorney  under  a  misapprehension  of  the 
facts  Inserted  certain  unauthorized  and  untrue  allegations  in  a 
complaint,  such  complaint  has  no  probative  force  as  an  admission 
of  the  plaintitr.    p.  318. 

T.  Appeal. — Weighing  Evidence. — ^A  determination  by  the  Appellate 
Court  that  there  is  no  evidence  supporting  a  certain  allegation 
does  not  constitute  a  weighing  of  the  evidence,    p.  320. 

Prom  Madison  Circuit  Court ;  John  F,  McChire,  Judge. 

Suit  by  Mary  L.  Baldwin  and  another  against  Walter  E. 
Siddons  and  others.  Prom  a  judgment  for  defendants, 
plaintiffs  appeal.     Reversed, 

Lovett  &  Slaymaker,  Manly  &  Stricler  and  Brownlee  & 
Browne,  for  appellants. 

Meade  8,  Hays,  Marcellus  A.  Chipman,  Sanford  M,  Kelt- 
ner  and  Edgar  E,  Hendee,  for  appellees. 

Hajdley,  J. — Appellants  brought  this  suit  against  appel- 
lees to  declare  and  foreclose  a  vendor's  lien  upon  certain 
real  estate  in  Grant  county.  It  is  averred  in  the  complaint 
that  on  August  3,  1897,  Jesse  D.  Wright  was  the  owner  in 
fee  simple  of  said  real  estate,  and  that  on  said  date  he  exe- 
cuted to  appellants  a  title  bond,  wherein  he  agreed  to  con- 
vey said  real  estate  to  appellants  upon  their  making  the 
payments  provided  for  in  said  bond;  that  appellants  paid, 
as  part  of  the  purchase  price  of  said  real  estate,  $50,  and 
gave  their  nptes  for  the  balance  in  the  sum  of  $450,  and  that 
appellants  then  took  possession  of  said  land,  occupied  it  and 
paid  the  taxes  on  it  until  November  2,  1900 ;  that  some  time 
prior  to  November  2,  appellees  Siddons  and  Siddons  en- 
tered into  an  agreement  with  appellants,  whereby  they  were 
to  pay  to  appellants  the  sum  of  $2,000  for  said  land,  $500  of 
which,  or  an  amount  sufficient  to  satisfy  the  claim  of  Wright, 
was  to  be  paid  at  once  to  Wright,  for  the  purpose  of  fulfill- 
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ing  the  terms  of  the  bond  and  procuring  a  deed  from  said 
Wright,  the  remainder  of  said  sum  to  be  paid  when  an  ice 
plant,  to  be  erected  by  said  appellees  on  said  land,  was  com- 
pleted and  in  operation ;  that  at  the  same  time  it  was  agreed 
by  appellants  that  they  would  give  to  appellees  the  right  to 
use  a  flowing  well  belonging  to  appellants,  located  on  an  ad- 
joining tract  of  ground ;  that  for  this  right  appellees  were  to 
pay  $500 ;  that,  in  pursuance  of  this  agreement,  which  was 
oral,  appellants  assigned  their  title  bond  to  appellees,  and 
also  orally  informed  Wright  of  said  agreement,  and  pro- 
cured said  Wright  and  wife  to  execute  and  deliver  a  deed 
conveying  said  tract  to  appellees  Siddons  and  Siddons,  said 
Siddons  and  Siddons  paying  the  sum  of  $506  to  said  Wright, 
as  agreed  upon;  that  thereupon  said  Siddons  and  Siddons 
took  possession  of  said  land  and  still  hold  it;  that  said  ice 
factory  was  completed  and  in  operation  June  1,  1901,  and 
thereafter  appellants  frequently  demanded  payment  of  the 
remainder  of  said  purchase  price  for  said  land,  which  pay- 
ment had  been  refused.  Prayer  for  judgment  for  balance 
due  and  for  the  foreclosure  of  a  vendor's  lien. 

The  title  bond  of  Wright  to  appellants  contained  the  provi- 
sion that  upon  the  full  payment  of  said  purchase  money  with 

interest,    as  it  should   fall   due,    and   the   perform- 
1.    ance  of  all  their  agreements  in  said  instrument,  said 

Wright  would  convey,  by  warranty  deed,  said  real 
estate  to  appellants.  It  also  provided  that  in  the  payments 
time  was  the  essence  of  the  contract,  and  the  failure  to  pay 
any  instalment  with  interest  at  or  before  the  time  it  fell 
due,  or  to  jJerform  any  other  undertaking  within  thirty 
days  after  it  became  due,  should,  at  the  election  of  said 
Wright,  forfeit  said  contract  and  release  said  Wright  from 
any  and  all  obligations  growing  out  of  the  contract,  and  all 
payments  made  by  appellants  for  improvements  should  be 
forfeited  and  held  by  said  Wright  as  liquidated  damages. 
There  was  ample  evidence  adduced  by  appellants  to  sustain 
all  of  the  averments  of  the  complaint.     It  was  also  shown 
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by  undisputed  evidence  that  appellants  were  in  default  in 
two  of  their  payments  of  principal  and  interest  of  the  in- 
stalments under  said  bond,  but  it  was  also  shown  by  undis- 
puted evidence  and  by  the  testimony  of  Wright  himself  that 
he  had  never  exercised  his  election  to  forfeit  said  bond,  but, 
on  the  contrary,  had  received  interest  thereon  after  default, 
and  was  at  all  times,  even  after  default,  ready  and  willing 
to  comply  with  its  terms  upon  the  receipt  of  the  money 
therein  provided  for,  and  had  made  the  deed  to  appellees 
upon  the  request  of  appellants.  Appellees  insist  that,  un- 
der this  state  of  facts,  appellants  had  forfeited  their  rights 
under  the  bond,  and  had  no  enforceable  interest  in  the  land 
and  therefore  nothing  to  sell,  and  hence  have  no  right  to  re- 
cover purchase  money  therefor.  We  cannot  sustain  this 
contention  of  appellee.  Appellants  were  in  undisputed 
possession  of  the  land,  and  the  forfeiture  described  in  the 
bond  was  at  the  election  of  Wright,  and  so  long  as  he  waived 
or  refused  to  exercise  this  right  appellants  could  require  the 
performance  of  the  stipulation  of  the  bond  upon  compli- 
ance, or  tender  of  compliance,  with  its  terms.  29  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  682-685;  Spath  v.  Hankins  (1876), 
55  Ind.  155;  Delaney  v.  Shipp  (1905),  34  Ind.  App.  456; 
Bellamy  v.  Ragsdale  (1853),  14  B.  Mon.  (Ky.)  364; 
Cook  V.  Wardens,  etc.  (1876),  67  N.  Y.  594;  Robinson  v. 
Trufant  (1893),  97  Mich.  410,  56  N.  W.  769;  Iglehart  v. 
Gibson  (1870),  56  111.  81;  Baker  v.  Bishop  Hill  Colony 
(1867),  45  111.264. 

The  interest  thus  held  by  appellants  was  the  subject  of 

sale,  and  under  the  averments  of  the  complaint  they  were 

entitled  to  a  vendor's  lien  to  enforce  pajonent  of  the 

2.     purchase     price     therefor.       Brumfield    v.    Palmer 

(1844),  7  Blackf.  227;  Barrett  v.  Letuis  (1886),  106 

Ind.  120;  Smith  v.  Mills  (1896),  145  Ind.  334;  Dwenger  v. 

Branigan  (1884),  95  Ind.  221;  Fleece  v.  O'Rear  (1882),  83 

Ind.  200. 

Upon  the  trial,  appellees,  in  defense,  sought  to  prove  that 
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they  purchased  the  land  in  question  from  Wright  for  the 
sum  of  $506,  under  an  agreement  with  Lewis  J.  Bald- 

3.  win,  son  of  appellants,  whereby  said  Lewis  agreed  to 
convey  said  land,  said  well  and  certain  personal  prop- 
erty consisting  of  horses,  wagons,  tools,  etc.,  together  with 
$1,000  in  money,  in  consideration  of  thirty  shares  of  the 
capital  stock  of  appellee  company.  It  was  conceded  by 
appellees  that  all  of  these  negotiations  were  had  with  Lewis 
J.  Baldwin  in  the  absence  of  appellants ;  that  Lewis  J.  Bald- 
win was  unable  to  pay  the  claim  of  Wright,  and  at  his  re- 
quest appellees  paid  said  simi  of  $506  and  took  the  deed 
thereto,  but  never  gave  Lewis  J.  Baldwin  any  stock  there- 
for. It  is  insisted  by  appellants  that  the  testimony  of  con- 
versations introduced  to  show  this  contract  with  Lewis  J. 
Baldwin  was  inadmissible,  for  the  reason  that  it  was  not 
shown  that  said  Lewis  J.  Baldwin  was  authorized  by  appel- 
lants to  make  any  such  contract  or  representations,  or  that 
they  had  any  knowledge  that  such  contract  or  representa- 
tions had  been  entered  into  or  made.  We  have  read  care- 
fully the  record  of  the  evidence,  and  from  it  we  must  sus- 
tain the  contention  of  appellants  in  this  regard.  We  find 
no  direct  evidence  of  such  authority,  or  any  evidence  from 
which  it  might  reasonably  be  inferred  that  Lewis  J.  Bald- 
win was  authorized  by  appellants  either  to  act  for  them  or  to 
bind  them  in  any  way,  or  that  appellees  were  justified  in  be- 
lieving that  he  had  such  authority.  This  being  true,  the 
evidence  was  wholly  incompetent,  and  should  not  have  been 
admitted. 

The  position  of  appellees  Siddons  and  Siddons  does  not 

appeal  to  the  conscience  of  a  court  of  equity.     It  is  perfectly 

clear  that  they  had  knowledge  of  the  interest  of  ap- 

4.  pellants  in  said  land  before  they  procured  the  deed 
from  Wright.     The  evidence  is  undisputed  that  they 

knew  that  appellants  were  in  possession  of  the  land,  and  had 
been  for  some  time ;  that  they  claimed  to  own  it  and  had  a 
title  bond  for  it.     They  also  knew,  under  their  own  state- 
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ments,  that  appellants  were  getting  nothing  for  their  inter- 
est. They  do  not  claim  that  they  issued  any  stock  to  Lewis 
J.  Baldwin  for  it,  nor  that  they  paid  more  than  $506  for 
the  land,  which  the  undisputed  evidence  shows  was  reason- 
ably worth  $2,000.  They  seek  to  avoid  payment  upon  tech- 
nical legal  grounds.  Standing  thus,  they  should  be  held  to 
a  strict  proof  of  their  rights. 

Appellants  insist  that  they  were  entitled  to  recover  on  the 

theory  of  quantum  meruit.     It  is  apparent  from  the  record 

that  no  such  theory  was  advanced  in  the  court  below, 

5.  appellants  specifically  disowning  any  such  theory. 
It  therefore  cannot  be  made  to  avail  them  in  this 

court.     West  v.  State,  ex  rel  (1907),  168  Ind.  77. 

•Judgment  reversed  with  instructions  to  grant  a  new  trial, 
and  other  proceedings  not  inconsistent  with  this  opinion. 

On  Petition  for  Rehearing. 

Hadley,  J. — ^Appellees,  in  their  petition  for  a  rehearing, 
insist  that  this  court  did  not  properly  consider  the  aver- 
ments of  what  they  term  the  original  complaint,  and 

6.  which  was  introduced  in  evidence  by  appellees.    This 
complaint  substantially  averred  that  appellant  Mary 

L.  Baldwin  was  the  owner  of  the  land  in  question  and  also  a 
flowing  well  adjoining;  that  on  November  2,  1900,  she  sold 
said  land  to  appellees  and  caused  it  to  be  conveyed  to 
them,  together  with  the  right  to  use  said  well,  said  land  and 
said  well  being  of  the  value  of  $3,500 ;  that  Lewis  J.  Baldwin 
was  the  owner  of  personal  property  of  the  value  of  $1,000; 
that  at  that  time  it  was  agreed  between  said  appellees  Siddons 
and  Siddons  and  said  Lewis  J.  Baldwin  that  if  Mary  L.  Bald- 
win would  convey  said  land  to  Siddons  and  Siddons  and  per- 
mit them  to  use  the  water  from  said  well,  they  (appellees) 
would  erect  an  ice  plant  thereon  and  proceed  to  manufacture 
ice ;  that  they  would  incorporate  said  company  and  issue  to 
appellant  Mary  L.  Baldwin  and  said  Lewis  J.  Baldwin  the 


MAY  TERM,  1910.  319 

Baldwin  t\  Slddons — 46  Ind.  App.  313. 

equal  one-third  of  the  stock  thereof;  that  after  said  con- 
veyance by  said  appellant,  said  Siddons  and  Siddons  did  in- 
corporate, and  did  erect  the  plant  and  begin  the  operation 
thereof,  but  issued  all  of  said  stock  to  appellees  Sid- 
dons and  Siddons,  and  refused  to  issue  any  to  said  appel- 
lant; that  appellee  have  purchased  the  interest  of  Lewis  J. 
Baldwin  in  said  plant,  and  he  has  no  interest  in  said  suit. 
Prayer  for  damages  in  the  sum  of  $3,000. 

It  was  shown  by  uncontradicted  testimony  that  appellant 
Mary  L.  Baldwin  had  never  stated  to  h6r  attorneys  that  she 
and  Lewis  were  jointly  interested  in  the  transaction,  and 
that  she  had  made  no  statements  to  her  attorneys  that  would 
warrant  them  or  either  of  them  in  averring  in  her  complaint 
any  fact  from  which  such  joint  interest  could  be  inferred; 
that  this  complaint  was  drawn  and  filed  by  an  attorney  who 
had  never  talked  with  Mary  L.  Baldwin  about  the  matter; 
that  his  information,  upon  which  he  based  the  complaint, 
was  derived  from  notes  made  by  his  partner  who  had  been 
employed  by  Mary  L.  Baldwin  and  Lewis  J.  Baldwin  to 
prosecute  a  suit  for  each  of  them;  that  Mary  L.  Baldwin 
and  Lewis  J.  Baldwin  had  stated  their  causes  of  action  to 
their  attorney  at  the  same  time,  and  he  had  made  notes  of 
their  statements  on  the  same  pad,  and  had  rolled  the  notes 
up  together  and  placed  them  in  his  desk,  and  from  these 
conglomerate  notes  the  attorney,  in  the  absence  of  his  part- 
ner who  had  made  them,  drew  the  complaint  and  filed  it, 
without  submitting  it  to  either  of  appellants. 

It  was  also  shown,  without  contradiction,  that  as  soon  as 
Mary  L.  Baldwin  heard  the  allegations  of  the  complaint 
she  denied  them,  and  declared  that  she  had  never  made 
any  statements  which  tended  to  show  that  she  and  Lewis  J. 
Baldwin  were  in  any  way  jointly  interested;  that  she  had 
sold  her  land  to  Siddons  and  Siddons,  and  she  wanted  a 
suit  brought  to  recover  her  money;  that  soon  thereafter  an 
amended  complaint  was  filed,  substantially  the  same  as  the 
complaint  upon  which  the  case  was  tried.     Thereafter,  it 
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having  been  discovered  that  Mary  L.  Baldwin  and  her  hus- 
band, William  Baldwin,  were  the  owners  of  the  interest  in 
said  land  as  tenants  by  the  entireties,  a  second  amended  com- 
plaint was  filed,  naming  William  Baldwin  party  plaintiff 
with  Mary  L.  Baldw^in.  Under  these  circumstances  we  do 
not  think  the  averments  of  the  complaintf  standing  alone  as 
they  do  in  this  case,  are  sufficient  to  furnish  any  proof  that 
Lewis  J.  Baldwin  was  the  agent  of  appellants  in  the  sale  of 
appellants'  land  to  appellees.    We  have  in  no  sense 

7.     weighed  the  evidence.     If  we  were  permitted  to  do 
so,  the  decision  w^ould  be  attended  with  little  diffi- 
culty. 

Appellees  have  challenged  other  statements  as  to  facts,  as 
set  out  in  the  opinion.  We  have  reexamined  the  record  care- 
fully, and  find  that  in  each  instance  appellees'  positive 
statements  are  found  to  be  incorrect  and  not  sustained  by 
the  record,  except  the  first,  which  was  a  clerical  error,  clearly 
apparent  as  such,  and  has  been  corrected  in  the  opinion. 

Petition  for  a  rehearing  denied. 

Dissenting  Opinion. 

Rabb,  J. — This  suit  was  brought  by  appellants  to  re- 
cover the  purchase  price  of  land  alleged  to  have  been  sold  by 
them  to  appellees,  and  to  enforce  a  vendor's  lien  thereon. 
It  appears  that  appellants  were  in  possession  of  the  premises 
under  a  written  contract  for  the  sale  thereof  .to  them  by 
Jesse  D.  Wright,  who  held  the  legal  title  thereto,  and  by  the 
terms  of  the  contract  was  bound  to  execute  a  deed  therefor 
to  appellants  or  their  assigns,  on  the  payment  of  the  pur- 
chase price  as  therein  stipulated. 

The  original  complaint  in  the  case  was  filed  on  Septem- 
ber 2,  1904.  This  was  superseded  by  an  amended  complaint, 
filed  December  19,  1904.  Issues  were  formed  and  the  cause 
tried  on  this  amended  complaint.  The  amended  complaint 
charges  that  an  oral  contract  for  the  sale  of  the  premises 
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was  entered  into  between  the  parties,  by  the  terms  of  which 
appellants  were  to  surrender  to  appellees  the  possession  of 
the  premises,  and  to  cause  said  Wright  to  convey  the  prem- 
ises to  them  by  a  proper  deed,  in  consideration  of  which 
appellees  were  to  pay  appellants  $2,000,  of  which  amount 
$500  was  to  be  paid  to  said  Wright  in  performance  of  the 
contract  of  sale  between  appellants  and  Wright.  It  is  al- 
leged that  this  contract  was  executed  on  appellants'  part  by 
putting  appellees  in  possession  of  the  premises,  and  causing 
Wright  to  make  a  deed  to  them  therefor,  and  that  appellees 
failed  and  refused  to  comply  with  the  terms  on  their  part, 
except  as  to  the  payment  of  the  $500  to  Wright. 

To  sustain  this  complaint,  appellants  testified  that  upon  a 
certain  occasion  in  October,  1900,  the  parties  made  an  oral 
contract,  as  charged  in  the  complaint ;  that  no  note  or  other 
evidence  of  the  indebtedness  created  by  the  transaction  from 
appellees  to  appellants  was  executed,  but  that  appellees 
orally  promised  to  pay  to  appellants  the  remainder  of  the 
$200  as  soon  as  they  should  have  completed  an  ice  factory 
upon  the  premises;  that  the  ice  factory  was  completed  and 
in  operation  in  June  or  July  following ;  that  to  carry  out  the 
terms  of  the  contract,  at  the  request  of  appellees,  appellants 
indorsed  on  the  written  contract  of  sale  which  they  held 
from  Wright  an  assignment  thereof  to  the  Crystal  Ice  and 
Cold  Storage  Company,  and  delivered  it  to  appellee  Crystal 
Ice  and  Cold  Storage  Company,  the  corporation  which  ap- 
pellees and  Lewis  J.  Baldwin  organized  to  carry  on  the  ice 
business. 

Appellants'  witness  Wright  testifies  that  the  written  con- 
tract referred  to,  with  this  assignment  on  it,  was  presented 
to  him  by  appellee  William  Siddons,  the  balance  due  to  him 
on  the  purchase  price  of  the  premises  was  paid  to  him  by 
appellees,  and  that  he  thereupon  took  up  the  contract  and 
executed  a  deed  for  the  premises  to  appellees,  and  at  the 
same  time  surrendered  to  them  the  notes  which  he  held 
Vol.  46—21 
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against  appellants,  evidencing  the  indebtedness  due  from 
them  to  him  on  account  of  the  land. 

Appellees  testify  that  they  made  no  contract  of  any 
kind  with  appellants  for  the  purchase  of  the  premises  in 
question.  They  admitted  taking  the  title  thereto  from 
Wright,  and  were  permitted  to  detail  the  circumstances  un- 
der which  the  title  was  so  taken  by  them.  According  to 
their  testimony,  appellant  Baldwin's  son,  Lewis,  proposed 
that  if  appellees  would  organize  a  corporation  to  carry  on 
the  ice  business,  he  would  put  into  the  company^  the  land 
here  in  question,  in  which  his  father  and  mother  held  the 
interest  as  before  set  out,  a  certain  other  tract  of  land,  $1,000 
in  money,  and  certain  personal  property,  and  would  pro- 
cure from  appellants  the  right  to  use  the  water  from  a  cer- 
tain flowing  well  owned  by  appellants,  for  which  he  was  to 
have  a  certain  number  of  shares  of  stock  in  the  company  to 
be  formed ;  that  the  corporation  was  formed  and  was  named 
the  Crystal  Ice  and  Cold  Storage  Company;  that  Lewis  J. 
Baldwin  afterwards  informed  appellees  that  he  could  not 
carry  out  his  agreement  to  furnish  the  land,  because  one  of 
the  tracts  was  involved  in  litigation,  and  that  the  title  to 
the  land  in  question  was  in  Wright,  and  that  they  would 
have  to  get  the  title  from  him;  that  thereupon  they  went 
with  said  Baldwin  to  see  Wright  in  regard  to  the  matter,  and 
that  Wright  agreed  to  convey  to  them  the  land,  on  the  re- 
ceipt of  the  money  due  to  him;  that  they  paid  him  the 
money,  and  that  he  conveyed  the  land  to  them.  They 
expressly  deny  that  the  written  contract  between  Wright 
and  appellants  was  delivered  to  them,  or  that  they  ever  had 
possession  of  it,  or  that  they  gave  it  to  Wright;  and  they 
deny  that  Wright  turned  over  to  them  appellants'  notes. 

Appellee  Walter  Siddons  testified  that,  shortly  before  the 
deed  was  made,  Lewis  J.  Baldwin  brought  to  him  the 
Wright  contract,  and  asked  him  if  he  wanted  it;  that  he  told 
Baldwin  that  he  did  not  think  it  would  do  him  any  good ; 
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that  Baldwin  thereupon  said:  **We  would  probably  better 
have  it;"  that  he  (Siddons)  thereupon  wrote  the  assignment 
that  appeared  on  the  back  of  the  instrument,  assigning  it  to 
the  ice  company,  and  told  Baldwin  that  he  might  take  it 
out  and  have  his  father  and  mother  sign  it;  that  after  the 
deed  was  made,  Baldwin  brought  him  the  notes  that  appel- 
lants had  given  to  Wright. 

Before  this  testimony  was  given,  appellees  had  introduced 
in  evidence  the  original  complaint  filed  in  the  cause.  This 
complaint  was  filed  by  appellant  Mary  L.  Baldwin,  and  in  it 
she  alleged  that  the  sale  of  the  premises  to  appellees  was 
.made  by  herself,  and  that  the  contract  in  reference  to  the 
matter  was  entered  into  between  herself,  appellees  and  Lewis 
J.  Baldwin;  that,  by  the  terms  of  the  contract,  appellees 
were  to  organize  the  ice  company,  and  at  their  own  expense 
were  to  erect  an  ice  plant ;  that  she  was  to  furnish  the  land 
and  the  flowing  well,  Lewis  J.  Baldwin  was  to  furnish  cer- 
tain personal  property,  and  that  appellees  were  to  issue  to 
her  and  to  Lewis  J.  Baldwin  together  one-third  of  the  cap- 
ital stock  of  the  company.  The  competency  and  relevancy 
of  this  testimony  is  not  questioned,  and  that  it  was  compe- 
tent  is  well  settled  in  Boots  v.  Canine  (1884),  94  Ind.  408, 
Baltimore,  etc.,  B.  Co.  v.  Evarts  (1887),  112  Ind.  533,  and 
Cleveland,  etc.,  B.  Co.  v.  Gray  (1897),  148  Ind.  266. 

With  all  these  facts  before  the  court,  I  do  not  concur  in 
the  view  that  error  intervened  in  admitting  in  evidence  the 
statements  of  Lewis  J.  Baldwin,  which  is  relied  on  for  the 
reversal  of  the  judgment. 

As  a  part  of  appellant's  case,  they  had  shown  the  acqui- 
sition of  title  to  the  premises  by  appellees  through  the  deed 
from  Wright,  and  their  story  of  the  circumstances  connect- 
ing that  deed  with  their  right  t6  a  recovery,  and  explanatory^ 
of  the  circumstances  under  which  it  was  given,  had  been 
properly  admitted  in  evidence.  It  was  all  a  part  of  the  res 
gestce  of  the  transaction.  I  think  it  was  likewise  compe- 
tent for  appellees  to  prove  all  the  facts  and  circumstances,  as 
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they  claimed  they  existed,  leading  up  to  the  taking  of  this 
deed  from  Wright.  All  the  objectionable  conversations  re- 
lated to  that  subject  and  were  explanatory  of  it.  They 
tended  to  explain  whether  it  was  as  appellants'  assignee  or 
otherwise  that  the  deed  from  Wright  to  appellees  was  made. 
They,  too,  were  a  part  of  the  res  gestcB  of  the  transaction. 

There  was  sufficient  evidence  also  that  Lewis  J.  Baldwin 
had  authority  to  act  for  appellants  to  authorize  the  intro- 
duction of  his  statements  that  were  in  evidence.  The  orig- 
inal complaint  tended  to  show  that  Lewis  J.  Baldwin  and 
appellant  Mary  L.  Baldwin  were  jointly  interested  in  the 
contract  made  with  appellees,  by  which  the  title  and  posses- 
sion of  the  premises  were  acquired.  There  were  facts  in  evi- 
dence from  which  the  court  might  have  inferred  that  Lewis 
J.  Baldwin  had,  at  the  time  the  deed  was  executed  by  Wright 
to  appellees,  the  possession  of  the  contract  of  purchase  under 
which  appellants  held  title,  and  that  he  had  been  entrusted 
with  this  instrument  by  appellants  for  the  purpose  of  deliv- 
ering it  to  appellees,  and  of  surrendering  it  to  Wright  upon 
the  execution  of  the  deed.  If  the  court  believed  the  testi- 
mony of  Walter  Siddons,  Lewis  J.  Baldwin  brought  that  con- 
tract to  him,  and  it  was  fair  to  infer  that  he  came  by  the 
possession  of  it  rightfully  from  appellants.  This  contract, 
with  the  assignment  on  it  as  it  was  written  by  Walter  L.  Sid- 
dons, according  to  his  testimony,  appeared  upon  the  occa- 
sion when  the  deed  was  executed ;  it  was  then  surrendered  to 
Wright.  This  assignment  was  signed  by  appellants.  It  is 
true  that  Wright  testified  that  William  Siddons  had  the  con- 
tract in  his  possession,  and  that  he  (Siddons)  delivered  the 
contract  to  Wright ;  and  if  this  court  were  sitting  as  a  trial 
court,  it  might  well  conclude  that  this  disinterested  wit- 
ness's testimony  should  be  taken  upon  this  subject ;  but  Will- 
iam Siddons  testifies  that  this  did  not  occur,  and  that  he  did 
not  have  possession  of  the  contract,  did  not  deliver  it  to 
Wright,  and  never  saw  it  until  long  after  the  deed  was  made. 
The  court  had  a  right  to  believe  his  testimony.     It  had  a 
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right  to  believe  that  the  contract  was  there ;  that  it  was  sur- 
rendered to  Wright  by  somebody,  and  that  it  was  surren- 
dered to  him  by  Lewis  J.  Baldwin.     The  appellants  them- 
selves were  not  present,  but  Lewis  J.  Baldwin  was.     If  the 
testimony  of  the  Siddonses  was  to  be  believed — and  the  court 
did  believe  that  the  contract  was  surrendered  at  that  time — 
nobody  could  have  had  it  in  possession  and  so  delivered 
it  but  Lewis  J.  Baldwin.    He  had  come  from  appellants  to 
the  meeting,  and  from  the  facts  the  court  might  well  infer 
that  the  notes  which  Wright  held  against  the.  Baldwins  were 
at  the  time  the  deed  was  made  surrendered  by  Wright,  not 
to  appellees,  but  to  Lewis  J.  Baldwin.    They  were  surren- 
dered to  someone.    Lewis  J.  Baldwin  was  seen  shortly  after- 
wards in  possession  of  them ;  and  from  all  these  facts  I  think 
the  court  might  well  have  inferred  that  upon  that  occasion 
Lewis  J.  Baldwin  was  acting  for  appellants.    Plainly  the 
deed  was  not  made  pursuant  to  the  assignment  of  the  writ- 
ten contract,  because  that  contract  was  assigned  to  the  ice 
company,  not  to  appellees,  and  the  deed  was  made  to  appel- 
lees.   The  assignment  of  the  contract  to  the  ice  company 
harmonized  with  appellees'  theory  of  what  the  transaction 
was  between  the  parties,  and  did  not  harmonize  with  the 
theory  of  appellants. 

Nor  do  I  concur  in  the  view  that  the  probative  force  of 
the  original  complaint,  so  far  as  it  would  authorize  the 
declaration  of  Lewis  J.  Baldwin  to  be  heard  is  concerned, 
can  be  affected  by  rebuttal  evidence  subsequently  introduced 
by  appellants,  tending  to  show  that  the  filing  of  the  original 
complaint  was  the  result  of  a  misapprehension  on  the  part  of 
appellants'  counsel.  This  evidence  was  not  before  the  court 
when  the  question  of  the  admissibility  of  Lewis  J.  Baldwin's 
declarations  was  passed  upon,  and  if  upon  the  state  of  the 
evidence  at  that  time  there  was  no  error  in  the  ruling  of  the 
court,  such  correct  ruling  could  not  be  rendered  erroneous 
by  any  evidence  subsequently  introduced.  The  question 
does  not  arise  on  a  motion  to  strike  out  the  evidence  after 
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they  claimed  they  existed,  leading  up  to  the  taking  of 
deed  from  Wright.    All  the  objectionable  conversatioD 
lated  to  that  subject  and  were  explanatory  of  it. 
tended  to  explain  whether  it  was  as  appellants'  assign 
otherwise  that  the  deed  from  Wright  to  appellees  was  i 
They,  too,  were  a  part  of  the  res  gestae  of  the  transactio 
There  was  sufficient  evidence  also  that  Lewis  J.  Bal 
had  authority  to  act  for  appellants  to  authorize  the  : 
duction  of  his  statements  that  were  in  evidence.    The 
inal  complaint  tended  to  show  that  Lewis  J.  Baldwii 
appellant  Mary  L.  Baldwin  were  jointly  interested  i 
contract  made  with  appellees,  b}'  which  the  title  and  p 
sion  of  the  premises  were  acquired.     There  were  facts  i 
dence  from  which  the  court  might  have  inferred  that 
J.  Baldwin  had,  at  the  time  the  deed  was  executed  by  T^ 
to  appellees,  the  possession  of  the  contract  of  purchase 
which  appellants  held  title,  and  that  he  had  been  enti 
with  this  instrument  by  appellants  for  the  purpose  of 
ering  it  to  appellees,  and  of  surrendering  it  to  Wright 
the  execution  of  the  deed.     If  the  court  believed  the 
mony  of  Walter  Siddons,  Lewis  J.  Baldwin  brought  tht. 
tract  to  him,  and  it  was  fair  to  infer  that  he  came  1 
possession  of  it  rightfully  from  appellants.     This  coi 
with  the  assignment  on  it  as  it  was  written  by  Walter  I 
dons,  according  to  his  testimony,  appeared  upon  tht 
sion  when  the  deed  was  executed ;  it  was  then  surrendt 
Wright.     This  assignment  was  signed  by  appellants, 
true  that  Wright  testified  that  William  Siddons  had  tl 
tract  in  his  possession,  and  that  he  (Siddons)  delivei 
contract  to  Wright ;  and  if  this  court  were  sitting  as 
court,  it  might  well  conclude  that   this  disinterest^ 
ness's  testimony  should  be  taken  upon  this  subject;  bu 
iam  Siddons  testifies  that  this  did  not  occur,  and  that 
not  have  possession  of  the  contract,  did  not  delivi 
Wright,  and  never  saw  it  until  long  after  the  deed  wa 
The  court  had  a  right  to  believe  his  testimony.    It 
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this  rebuttal  evidence  was  heard,  and  even  if  it  did,  the 
question,  whether  the  testimony  of  appellants  and  their  at- 
torney would  outweigh  the  evidentiary  force  and  effect  of 
the  pleading  that  was  introduced,  notwithstanding  the  ex- 
planation offered,  was  for  the  trial  court.     The  trial  court 
was  the  sole  judge,  not  only  of  the  weight  of  the  evidence, 
but  of  the  credibility  of  the  witnesses.     It  is  not  for  this 
court  to  say  that  the  trial  court  was  bound  to  accept'  the 
testimony  of  appellants  and  their  counsel  as  true,  however 
reasonable  and  credible  such  testimony  may  appear  to  this 
court.    Haughton  v.  Aetna  Life  Ins,  Co,  (1905),  165  Ind 
32;  New  York,  etc.,  R.  Co.  v.  Callahan  (1907),  40  Ind.  App 
223;  Stephens  v.  American  Car,  etc,  Co,  (1906),  38  Ind 
App.  414;  Indianapolis  St.  R,  Co.  v.  Coyner  (1907),  39  Ind 
App.  510;  Southern  R.  Co.  v.  Limback  (1909),  172  Ind.  89 
Fowler  Utilities  Co.  v.  Chaffin  Coal  Co.  (1909),  43  Ind.  App 
438;  Collins  v.  Catholic  Order  of  Foresters  (1909),  43  Ind 
App.  549. 

In  my  judgment,  the  petition  for  a  rehearing  should  be 
granted,  and  the  judgment  of  the  court  below  afSrmed. 


Richey,  Administrator,  v.  Cleet  et  al. 

[No.  7,139.     Filed  July  1,  1910.     Rehearing  denied  September  27. 

1910.] 

1.  Appeal. — Parties. — Executors  and  Administrators. — Reports, — 
Exceptions. — Where  an  administrator  filed  his  final  report  asking 
for  an  allowance  for  services,  as  well  as  for  the  services  of  his 
attorneys,  and  the  court  reduced  the  amounts  asked,  his  motion 
for  a  new  trial,  as  administrator,  based  on  such  reductions,  pre- 
sents no  question,  on  appeal,  the  estate  being  benefited  by  such 
ruling,    p.  329. 

2.  Appeal. — Parties. — Attorneys. — Services. — Administrators. —  Re- 
ports.— Where  an  administrator,  in  his  final  report,  seeks  a  cer- 
tain allowance  for  attorneys*  fees,  and  the  court  allows  a  part  of 
the  desired  amount,  such  attorneys  have  no  right  to  assign  er- 
rors thereon,  on  appeal,    p.  329. 
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3.  Appeal. —  Weighing  Evidence, —  Attorney  and  Client. —  Fees. — 
The  Appellate  Court  will  not  weigh  confiictlDg  evidence  as  to  the 
yaloe  of  attorneys'  fees,  nor,  ordinarily,  disturb  an  order  of  al- 
lowanoe  made  by  the  trial  court,  such  matter  being  largely  one 
of  discretion,    p.  330. 

4.  Executors  and  Administbatobs. — Contracts, — Obligation  of. — 
Attorneys. — Contracts  between  an  administrator  and  his  attor- 
neys are  not  binding  unless  authorized  by  the  court,  and  for  an 
attorney  to  recover  thereon  he  must  show  that  such  contract  was 
Jost  and  beneficial  to  the  estate,    p.  330. 

5.  ExECUTOBS  AND  AoHiNisTBATOBS. —  Distribution. —  Order  for. — 
Failure  to  Move  to  Modify, — ^The  failure  of  a  widow  to  object  or 
except  to  the  order  of  distribution  made  of  the  fund  in  the  hands 
of  an  administrator  precludes  her  from  presenting  any  question 
thereon,  on  appeal,    p.  330. 

Prom  Probate  Court  of  Marion  County  (Estate  No. 
5,871) ;  Frank  B.  Ross,  Judge. 

Final  report  of  William  H.  Richey,  as  administrator  of 
the  estate  of  Perry  L.  Richey,  deceased,  to  which  Nora 
Cleet  excepts.  Prom  a  judgment  for  the  exceptor,  the  ad- 
mmistrator  appeals.    Affirmed, 

Charles  B.  Clarke  and  Walter  C.  Clarke,  for  appellant. 
Walter  L.  Carey,  for  appellees. 

Rabb,  J. — ^Appellant  was  duly  appointed  administrator  of 
the  estate  of  Perry  Lee  Richey,  and  on  ]\Iay  26,  1908,  filed 
in  the  court  below  his  final  report,  as  such  administrator,  in 
which  report  he  showed  that  the  only  money  received  by  him 
was  the  sum  of  $2,978.75,  the  proceeds  of  a  judgment  recov- 
ered by  him,  as  such  administrator,  against  a  railroad  com- 
pany for  negligently  causing  the  death  of  appellant's  intes- 
tate, and  that  the  intestate  left  surviving  him  appellee  Nora 
Cleet,  his  widow,  and  stated  facts  which,  if  true,  would  pre- 
clude her  from  any  share  in  said  fund.  It  was  also  averred 
in  said  report  that  said  intestate  left  surviving  him  his 
mother,  who  was  dependent  upon  him  for  support.  It  con- 
tained a  lengthy  recital  of  services  rendered  for  such  ad- 
ministrator by  certain  named  attorneys,  and  averred  gen- 
erally that  appellant  had  spent  a  great  deal  of  time  and  la- 
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bor,  and  had  been  compelled  to  spend  a  large  sum  of  money 
in  prosecuting  the  action  against  the  railroad  company, 
without  setting  out  a  detailed  account  of  his  time  or  ex- 
penditures. He  asked  that  he  be  allowed  for  his  services 
the  sura  of  $400,  and  that  his  attornej^s  be  allowed  one-half 
of  the  amount  in  his  hands,  that  being  the  amount  which  he 
had  contracted  to  pay  them  at  the  time  of  their  employment. 
The  report  asked  that,  after  the  payment  of  the  expenses 
of  the  administration,  the  remainder  of  the  fund  be  paid  to 
the  mother  of  the  intestate. 

Appellee  Nora  Cleet  appeared  and  filed  her  petition,  or 
exception  as  it  is  called,  averring  that  she  was  the  widow  of 
the  intestate,  and  was  supported  by  him  at  the  time  of  his 
death ;  that  she,  in  addition  to  the  attorneys  employed  by  the 
administrator  to  prosecute  the  action  against  the  railroad 
company,  had  also  employed  an  attorney,  and  that  the  attor- 
ney thus  employed  by  her  had  rendered  services  in  the  pros- 
ecution of  said  action.  She  set  forth  a  lengthy  detailed  ac- 
count of  the  services  rendered  by  him,  and  asked  that  her 
said  attorney  be  allowed  to  share  in  the  amount  allowed  as 
attorneys'  fees,  and  that  the  remainder  of  the  fund  for  dis- 
tribution be  paid  to  her. 

Upon  the  hearing  the  court  overruled  the  exception;  as  it 
was  termed,  to  the  report,  and  made  a  finding  to  the  effect 
that  the  intestate  left  surviving  him,  as  his  next  of  kin,  ap- 
pellee Nora  Cleet,  his  widow,  and  Virginia  Richey,  his 
mother.  The  court  made  an  order  allowing  the  adminis- 
trator $200  for  his  services,  and  $1,300  for  attorneys'  fees, 
which  last  amount  was  directed  to  be  equally  divided  among 
the  five  lawyers  appearing  in  the  prosecution  of  the  action 
against  the  railroad  company.  The  report  of  the  adminis- 
trator was  approved,  and  a  distribution  of  the  funds  or- 
dered — one-fourth  to  be  paid  to  Virginia  Richey,  mother 
of  the  intestate,  and  three-fourths  to  appellee  Nora  Cleet, 
his  widow.  No  exception  was  taken  by  either  party  to  this 
order  of  the  court. 


MAY  TERM,  1910.  329 

Rlchey  v.  Cleet — 46  Ind.  App.  326. 

Appellant,  as  administrator  of  the  estate,  filed  a  motion 
for  a  new  trial,  each  of  his  attorneys  filed  separate  motions 
for  a  new  trial,  and  appellee  Nora  Cleet  filed  a  separate 
motion  for  a  new  trial,  all  of  which  were  overruled. 

In  this  court,  William  H.  Richey,  as  administrator  of  the 
estate  of  his  intestate,  assigns  as  error  the  overruling  of  his 
motion  for  a  new  trial  and  that  of  his  attorneys,  and  each 
of  his  attorneys  assigns  as  cross-error  the  overruling  of  his 
separate  motion  for  a  new  trial.  Appellee  Nora  Cleet 
assigns  as  error  the  overruling  of  her  motion  for  a  new  trial, 
the  overruling  of  her  exceptions  to  the  report  of  the  admin- 
istrator, the  action  of  the  court  in  confirming  the  adminis- 
trator's report,  and  in  ordering  the  payment  to  Virginia 
Richey  of  one-fourth  of  the  amount  on  hands  for  distribu- 
tion. No  reversible  error  is  presented  by  these  assignments 
of  error. 

It  is  to  be  observed  that  it  is  not  William  H.  Richey,  per- 
sonally, who  asked  for  a  new  trial,  or  who  is  complaining  in 
this  court,  by  assignment  of  error,  of  any  action  of 

1.  the  court,  but  William  H.  Richey,  as  the  representa- 
tive of  the  estate  of  the  decedent.    The  estate  of  the 

decedent  was  not  harmed  by  the  rulings  of  the  court  com- 
plained of.  The  rulings  were  beneficial  to  the  estate,  and 
detrimental  to  William  H.  Richey  personally  and  to  his  at- 
torneys. Upon  the  question  of  the  allowance  for  services  to 
an  administrator  and  to  his  attorneys,  the  administrator 
represents  himself  and  not  the  estate.  His  interests  are 
antagonistic  to  those  of  the  estate,  and,  therefore,  neither 
his  motion  for  a  new  trial,  nor  his  assignment  of  errors 
presents  any  question.  Moore  y.  Ferguson  (1904),  163  Ind. 
395.  The  attorney  who  have  assigned  errors  here  upon 
their  own  account  were  not  parties  to  the  proceeding  before 
the  lower  court.  No  judgment  was  rendered  or  could  be 
rendered  in  their  favor  or  against  them.     The  court, 

2.  in  the  exercise  of  its  discretion,  was  called  upon  to 
make  an  allowance  for  attorneys'  fees.    This  it  did, 
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by  fixing  a  certain  allowance  to  be  paid  by  the  administra- 
tor.    The  court  directed  to  whom  the  allowance  should  be 

• 

paid,  and  the  manner  of  its  distribution.     Had  the 

3.  attorneys  filed  claims  against  the  estate  and  been  prop- 
erly in  court,  and  had  the  allowance  been  made  upon 

their  claims,  and  the  question  of  the  correctness  of  the  court's 
ruling  properly  before  us,  we  could  not  disturb  the  allow- 
ance made  by  the  court.    The  matter  of  such  allowance  is 
largely  in  the  discretion  of  the  court.    The  court  is 

4.  not  bound  by  any  contract  made  between  the  admin- 
istrator and  his  attorneys,  unless  such  contract  has 

been  specifically  authorized  by  the  court ;  and  before  an  ad- 
ministrator or  his  attorney  can  claim  to  be  allowed  for  such 
services,  under  a  contract,  it  is  essential  that  it  be  shown  that 
the  contract  was  reasonable  and  just  to  the  estate.  The 
action  of  the  probate  court,  in  refusing  to  recognize  a  con- 
tract made  in  advance  of  the  performance  of  services  by  an 
administrator  with  attorneys,  by  which  he  contracts  to  give 
to  the  attorneys  one-half  of  the  entire  amount  that  shall  be 
allowed  to  the  surviving  widow  or  other  dependents  for  the 
death  of  his  intestate,  will  not  be  disturbed  by  this  court. 
Hudspeth  v.  Kitchen  (1910),  45  Ind.  App.  524. 

Under  the  cross-errors  assigned  by  appellee  Nora  Cleet, 
she  undertakes  to  call  in  question  the  order  of  the  court  giv- 
ing to  the  mother  of  the  intestate  one-fourth  of  the 

5.  amount  on  hand  for  distribution.    If  the  question 
were  properly  presented,  authority  might  be  found 

to  sustain  her  contention,  but  the  question  is  not  presented 
by  the  record.  No  exception  was  taken  by  appellees  to  the 
order  of  the  court  directing  the  distribution  of  the  fund, 
and  as  no  objection  or  exception  was  thus  4aken  to  the  action 
of  the  court  below,  none  can  be  raised  here.  Ludlow  v. 
Walker  (1879),  67  Ind.  353;  Hthrmann  v.  Hartmetz  (1890), 
128  Ind.  358;  American  Ins,  Co.  v.  Gibson  (1885),  104  Ind. 
336,  and  cases  cited. 
Judgment  of  the  court  below  affirmed. 
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Shouse  V.  Rafiner. 

[No.  7,090.    Filed  October  4,  1910.] 

1.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  331. 

2.  Pleading. —  Issues. —  Variance. —  Negligence. —  Driving  Against 
Vehicle, — ^A  complaint  alleging  that  defendant  negligently  drove 
his  buggy  against  the  rear  wheel  of  plaintiff's  buggy,  breaking  It 
and  injuring  the  plaintiff.  Is  sustained  by  evidence  that  defend- 
ant drove  alongside  plalutlfT's  buggy,  in  an  attempt  to  pass,  and 
collided  with  plaintifTs  buggy,    p.  332. 

From  Knox  Circuit  Court;  Orlando  H.  Cobb,  Judge. 

Action  by  Clara  A.  Rafiner  against  James  H.  Shouse. 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  $1,000,  de- 
fendant appeals.    Affirmed. 

James  S.  Pritchett,  W.  A.  Cullop  and  Oeorge  W.  Shaw, 
for  appellant. 
Clarence  B.  Kessinger,  for  appellee. 

CoMSTOCK,  C.  J. — ^Appellee  recovered  a  judgment  in  the 
court  below'against  appellant  for  personal  injuries  claimed 
to  have  been  sustained  by  her  by  reason  of  appellant's  negli- 
gence. 

The  complaint  alleges  that  plaintiff  was  riding  in  a  buggy 
upon  a  public  highway,  driving  a  gentle  horse,  and  that, 
wholly  unknown  to  her,  defendant  drove  his  horse  and  vehicle 
against  the  rear  of  her  vehicle,  breaking  down  one  of  the  rear 
wheels,  throwing  her  out  of  her  buggy  and  causing  the  in- 
juries complained  of. 

A  trial  by  the  court,  without  the  intervention  of  a  jury, 
resulted  in  a  finding  and  judgment  for  plaintiff  in  the  sum 
of  $1,000. 

The  only  error  discussed  challenges  the  suflficiency  of  the 

evidence  to  show  that  the  accident  occurred  as  alleged  in  the 

complaint,  namely  by  the  defendant's  driving  his 

1.  buggy  against  the  rear  of  plaintiff's  buggy.  To  quote 
from  appellant's  brief:    '*0n  the  contrary,  it  shows, 
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without  substantial  contradiction,  that  appellee's  buggy  was 
struck  by  appellant's  buggy  when  both  were  going  side  by 
side,  the  appellee's  buggy  a  little  in  the  lead.  Under  this 
state  of  facts  there  could  be  no  recovery,  because  of  the  rule 
that  the  allegations  of  a  complaint  must  be  proved  as  al- 
leged." 

Counsel  for  appellant  recognize  the  rule  that  this  court 
will  not  weigh  the  evidence,  but  rely  upon  the  proposition 
that  its  sufficiency  to  sustain  the  findings  will  be  determined 
upon  appeal. 

An  examination  of  the  record  discloses  evidence  to  sus- 
tain the  specific  manner  in  which  the  injuries  are  alleged  to 
have  been  occasioned.  The  evidence  shows  that  it  was  the 
purpose  of  appellant  to  pass  appellee 's  buggy.  It  is  shown, 
too,  that  in  making  the  attempt  he  ran  against  the  rear  wheel 
and  axle  of  appellee's  vehicle.  There  was  ample  evidence 
from  which  the  court  could  infer  that  the  act  was  carelessly 
done.    Even  if  the  facts  are  as  contended  by  appel- 

2.  lant,  the  general  allegations  would  sufficiently  de- 
scribe the  manner  of  the  accident. 

Judgment  affirmed. 


Elkhart  Rubber  Works  v.  Nefp. 

[No.  7,226.    Filed  October  4,  1910.] 

Contracts. — Breach. — Work  and  Labor. — Instructions. — An  Instruc- 
tion, in  an  action  for  the  breach  of  a  labor  contract,  that  the 
plaintiff,  if  entitled  to  recover  at  all,  should  receive  the  amount 
due  for  the  unexpired  time  of  the  contract,  less  any  sum  that  he 
received,  or  which  he  could  reasonably  have  earned,  during  such 
unexpired  time,  is  not  object  1  on nble. 

From  Elkhart  Superior  Court;  Vernon  W.  Van  Fleet, 
Judge. 

Action  by  Ira  Neff  against  the  Elkhart  Rubber  Works. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
finned. 
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Perry  L,  Turner,  for  appellant. 
Church  &  ShaWy  for  appellee. 

Watson,  P.  J. — This  is  an  action  to  recover  damages  for 
the  breach  of  an  employment  contract,  alleged  to  have  been 
entered  into  between  appellant  and  appellee.  The  complaint 
alleges,  in  substance,  that  appellant  is  a  corporation  of  this 
State;  that  on  November  11,  1907,  appellant  and  appellee 
entered  into  a  certain  agreement  by  which  appellant  em- 
ployed appellee  to  work  for  a  term  of  one  year  from  said 
date,  paying  him  the  sum  of  $20  per  week ;  that,  by  reason  of 
said  contract,  he  entered  into  said  employment,  and  continued 
to  work  for  said  appellant  until  December  2, 1907,  at  which 
time  appellant,  without  cause,  discharged  him,  and  refused 
to  permit  him  to  continue  in  said  employment ;  that  appellee 
performed  all  conditions  of  the  contract  by  him  to  be  per- 
formed, and  at  all  times  has  been  ready  and  willing  to  com- 
ply with  said  contract;  that  he  has  diligently  searched  for 
other  employment,  but  has  failed  to  find  any ;  that,  by  rea- 
son of  said  breach  of  contract  by  appellant,  appellee  has 
been  damaged  in  the  sum  of  $20  per  week  for  and  during 
the  unexpired  time  of  said  contract,  to  wit.,  from  December 
2,  1907,  until  November  11,  1908. 

An  answer  in  general  denial  was  filed  and  a  trial  was  had 
resulting  in  a  judgment  of  $125,  from  which  this  appeal  is 
prosecuted. 

The  error  relied  on  for  reversal  is  the  overruling  of  the 
motion  for  a  new  trial. 

Appellant  complains  of  the  giving  of  instructions  six, 
seven  and  eight,  the  purport  of  which  was,  that  if  appellee 
was  entitled  to  recover  at  all,  he  was  entitled  to  have  the  jury 
consider  what  damages,  if  any,  he  sustained  for  the  unex- 
pired time  of  the  contract,  less  any  sum  he  received  in  the 
prosecution  of  employment  in  the  line  of  his  business,  or  by 
reasonable  effort  could  have  procured  during  said  term.  In 
so  instructing  the  jury,  the  court  did  not  err.     Hamilton  v. 
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Love  (1899),  152  Ind.  641,  71  Am.  St.  384;  Webb  v.  Depew 
(1908),  152  Mich.  698,  116  N.  W.  560,  16  L.  R.  A.  (N.  S.) 
813,  127  Am.  St.  76  and  notes. 
Judgment  affirmed. 


Pritchard  v.  Saunders. 

[No.  7,493.     Filed  May  10,  1910.     Rehearing  denied  July  1,  1910. 

Transfer  denied  October  4,  1910.] 

Ejectment. — Description  of  Land. — Complaint. — A  complaint  alleg- 
ing that  the  plaintiiT  is  entitled  to  the  possession  of  "the  prem- 
ises known  as  Bowles'  livery  stable,  in  the  city  of  Eyansville,  In- 
diana, being  fifty-one  feet  in  front  of  Third  street,  on  the  upper 
or  south  side  of  iot  No.  154  of  Donation  Enlargement  of  said  city 
of  Evansvllle;  also  the  rear  part  of  lot  No.  183  in  said  Enlarge- 
ment, and  being  that  part  of  lot  No.  183  occupied  and  used  as  a 
stable  in  connection  with  the  main  stables  on  Third  street,"  suffi- 
ciently Identifies  the  property. 

From  Posey  Circuit  Court ;  0.  M.  Welborn,  Judge. 

Action  by  James  P.  Saunders  against  John  W.  Pritchard. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

William  Reister,  for  appellant. 

G.  V.  MenzieSy  John  W.  Spencer,  John  R.  Brill  and  Frank 
H.  Hatfieldy  for  appellee. 

RoBY,  J. — The  assignments  are  that  the  court  erred  in 
overruling  appellant's  demurrer  to  each  paragraph  of  the 
complaint  and  in  overruling  his  motion  in  arrest  of  judg- 
ment, and  the  point  made  is  that  the  complaint  did  not  eon- 
tain  a  sufficient  description  of  the  real  estate,  to  recover 
which  the  suit  was  brought.  The  description  was  as  fol- 
lows: **The  premises  known  as  the  Bowles'  livery  stable, 
in  the  city  of  Evansville,  Indiana,  being  fifty-one  feet  in 
front  of  Third  street,  on  the  upper  or  south  side  of  lot  No. 
154  of  Donation  Enlargement  of  said  city  of  Evansville;  also 
the  rear  part  of  lot  No.  183  in  said  Enlargement,  and  being 
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that  part  of  lot  No.  183  occupied  and  used  as  a  stable  in  con- 
nection with  the  main  stables  on  Third  street." 

To  describe  a  city  lot  by  its  number,  as  shown  in  the  re- 
corded plat,  is  unobjectionable.  The  description  quoted 
calls  for  the  south  fifty-one  feet  of  lot  No.  154.  The  lot 
lines  may  not  be  exactly  with  the  cardinal  points  as  sug- 
gested, but  the  south  side  of  the  lot  can  presumably  be  dis- 
tinguished from  the  north  side  thereof.  This  being  true, 
both  the  demurrers  and  the  motion  were  properly  disposed  of. 

The  following  authorities,  applied  to  the  description  in  its 
entirety,  require  an  affirmance  of  the  judgment:  Montgom- 
ery V.  nines  (1893),  134  Ind.  221 -,  Kelly  v.  Houts  (1903),  30 
Ind.  App.  474;  McFarland  v.  Stansifer  (1905),  36  Ind.  App. 
486. 

Judgment  affirmed. 


Brenner  v.  Heiler. 

[No.  7,254.    Filed  May  ih  1910.    Rehearing  denied  October  4.  1910.] 

1.  Injunction. — Damages, — Complaint. — A  complaint  to  enjoin  de- 
fendant from  plowing  upon  plaintiffs  land,  alleging  that  defend- 
ant entered  upon  plaintiff's  land  in  violation  of  defendant's  lease 
and  plowed  one  acre  thereof,  to  plaintiff's  damage  in  the  sum  of 
150,  is  sufficient  on  demurrer,  as  a  claim  for  damages,  regardless 
of  the  right  to  injunction,    p.  338. 

2.  Injunction. — Possession. — Threats  of  Disturbance  to  Right  of. 
— A  threatened  disturbance  of  a  real  property  owner's  right  of 
possession  authorizes  injunctive  relief,    p.  338. 

3.  Appeal. —  Presentation  of  Question. —  Motion  for  Change  of 
Venue. — Default  Judgment. — Motion  for  New  Trial. — The  over- 
ruling of  a  motion  for  a  change  of  venue  constitutes  no  ground  for 
a  motion  for  a  new  trial,  where  the  judgment  was  rendered  upon 
a  default,    p.  338. 

4.  Landlord  and  Tenant. — Former  .Adjudication, — Action  for  Rent. 
— Injunction  from  Holding  Over. — A  judgment  for  the  rent  due 
for  a  term  under  a  lease  does  nnt  estop  the  landlord  from  main- 
taining a  suit  to  prevent  such  tenant  from  holding  over.    p.  338. 

From  Dubois  Circuit  Court;  Virgil  R,  Oreene,  Special 
Judge. 
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Suit  by  Lena  Heiler  against  Robert  Brenner.  From  a  de- 
cree for  plaintiff,  defendant  appeals.     Affirmed. 

R.  W,  Armstrong,  for  appellant. 

Leo  H.  Fisher  and  Carl  H,  Schwartz,  for  appellee. 

CoMSTOCK,  J. — ^The  complaint  in  this  case  alleges  that  the 
plaintiff  was  the  owner  of  certain  real  estate  in  Dubois 
county,  Indiana;  that  she  purchased  said  land  from  Carl  J. 
Grabber,  in  April,  1908;  that  he  delivered  over  to  her  the 
possession  thereof,  subject  to  defendant's  right  as  a  tenant 
from  year  to  year ;  that  said  defendant  has  been  and  is  now 
occupying  said  land  as  a  tenant  from  year  to  year ;  that  his 
tenancy  began  on  March  1,  1908,  and  will  expire  on  March 
1,  1909;  that  on  June  30,  1908,  plaintiff  served  a  written 
notice  on  defendant  to  deliver  possession  of  said  land  at  the 
expiration  of  the  current  year  of  said  tenancy,  and  also  in 
said  notice  informed  defendant  that  she  had  purchased  said 
land,  and  notified  him  that  she  intended  to  plow  the  vacant 
places  in  said  land  during  the  fall  of  1908,  and  sow  it  in 
wheat;  that  in  violation  of  his  rights  under  said  lease,  and 
in  violation  of  said  written  notice,  defendant,  on  August  13, 
1908,  began  to  plow  a  part  of  said  land,  preparatory  to  sow- 
ing wheat;  that  he  has  already,  up  to  August  14,  1908, 
plowed  about  one  acre  of  said  land,  and  if  not  prevented  by 
an  order  of  this  court  he  will  continue  to  usurp  the  rights  of 
plaintiff  in  her  said  land;  that  defendant,  wrongfully  and 
without  leave,  license  or  consent  of  plaintiff,  entered  upon  said 
land,  with  teams  and  plows,  and  on  August  13  and  14,  1908, 
plowed  one  acre  of  said  ground,  preparatory  to  puttiAg  in 
wheat,  and  thus  continuing  his  tenancy  beyond  March,  1909 ; 
that  defendant  is  threatening  to,  and  will  if  not  enjoined  and 
restrained  by  this  court,  continue  to  plow  plaintiff's  said 
land,  and  sow  wheat  thereon,  thereby  continuing  his  tenancy 
and  lease  on  said  land  beyond  the  term  of  its  expiration, 
to  wit,  March  1,  1909,  to  the  irreparable  injury  of  this  plain- 
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tiff;  that  defendant  is  wrongfully  claiming,  without  any 
right,  license  or  leave  from  this  plaintiff,  that  he  holds  a 
lease  on  said  land  for  a  term  of  three  more  years;  that  said 
claim  to  a  three  years'  lease  is  false  and  wholly  without  right 
or  permission  from  plaintiff,  or  from  any  of  the  former  own- 
ers of  said  land ;  that  defendant  is  not  entitled  to  remain  as 
a  tenant  on  said  land  after  March  1,  1909;  that  plain- 
tiff is  entitled  to  the  possession  thereof  on  March  1,  1909, 
by  virtue  of  the  written  notice  aforesaid,  which  is  filed  with 
the  complaint  and  made  a  part  thereof,  marked  Exhibit  A, 
that  defendant  is  entitled  to  remain  upon  said  land  until 
March  1,  1909,  but  no  longer,  and  if  he  be  permitted  to  re- 
main thereon  after  said  date,  and  be  not  restrained  and  en- 
joined by  this  court,  said  continued  occupancy  will  be  to  the 
irreparable  injury  and  great  damage  of  plaintiff ;  that  there 
is  no  legal  and  adequate  remedy  at  law  for  plaintiff  herein. 
Therefore  she  asks  that  defendant  be  restrained  and  en- 
joinedy  and  that  plaintiff  have  damage  in  the  sum  of  $50. 

A  demurrer  for  want  of  facts  was  overruled  to  the  com- 
plaint, and  appellant  filed  an  affidavit  and  motion  for  change 
of  judge  and  an  affidavit  and  motion  for  change  of  venue 
from  the  county,  each  of  which  motions  was  overruled. 

The  action  of  the  court  in  overruling  said  motions  was 
made  the  basis  for  a  verified  plea  to  the  jurisdiction  of  the 
court.  The  court  sustained  appellee's  demurrer  to  said  plea 
in  abatement.  Appellant,  by  his  second  paragraph  of  an- 
swer, attempted  to  set  up  former  adjudication  of  the  cause. 
To  such  answer  the  court  sustained  a  demurrer  for  want  of 
facts.  Thereupon  the  court  ordered  appellant  to  plead  fur- 
ther, and  upon  his  refusal  he  was  called  and  defaulted. 

The  errors  discussed  on  behalf  of  appellant  question  the 
sufficiency  of  the  complaint,  the  sustaining  of  a  demurrer 
to  the  second  paragraph  of  answer,  and  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 

The  complaint  alleged  that  appellant,  without  the  per- 
VoL.  46—22 
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mission  of  appellee,  plowed  one  acre  of  her  ground,  to  her 
damage  in  the  sum  of  $50.     It  is  good,  therefore,  as 

1.  a  charge  of  damage  to  appellee,  without  reference  to 
its  sufficiency  for  injunctive  relief.     Owens  v.  Lewis 

(1874),  46  Ind.  488. 
A  threatened  disturbance  to  an  owner's  right  of  possession 
has  been  held  to  authorize  an  injunction.     Miller  v. 

2.  Burket  (1892),  132  Ind.  469,  479;  Pence  v.  Garrison 
(1884),  93  Ind.  345;  Owens  v.  Lewis,  supra. 

The  only  reason  for  a  new  trial  is  the  action  of  the  court 
in  denying  the  right  to  a  change  of  venue.     There  is  no  evi- 
dence in  the  record  and  no  finding  of  facts  by  the 

3.  court.    Judgment  was  rendered  upon  default.   There 
was  no  trial  in  the  true  acceptation  of  that  term.     In 

such  a  case  it  has  been  expressly  held  that  relief  from  the 
judgment  cannot  be  obtained  by  an  ordinary  motion  for  a 
new  trial.  Booker  v.  Bruce  (1908),  171  Ind.  86,  and  cases 
cited.  Such  error,  if  any,  should  be  presented  by  inde- 
pendent assignment. 

The  second  paragraph  of  answer,  upon  which  is  based  a 

specification  of  error,  sets  out  a  former  action  by  plaintiff 

against  defendant,  which  is  based  solely  upon  def end- 

4.  ant's  refusal  to  pay  rent  after  having  been  served 
with  a  ten  days'  notice  in  writing  on  March  2,  1908. 

Judgment  was  rendered  on  June  26,  1908.  The  present  ease 
against  defendant  was  upon  the  theory  that  the  appellant, 
after  the  judgment  in  the  former  cause,  to  wit,  on  June  30, 
1908,  served  the  appellant  with  a  written  notice,  known  as  a 
*' three  months*  notice,"  to  deliver  possession  of  the  real 
estate  in  question  at  the  expiration  of  the  current  year  of 
the  tenancy,  upon  the  theory  that  appellant  was  a  tenant 
from  year  to  year.  The  former  judgment  was  not  an  ad- 
judication of  the  cause  at  bar.  We  find  no  reversible  error. 
Judgment  afiirmed. 
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Concurring  Opinion. 

RoBT,  J. — The  assignment  that  the  court  erred  in  refusing 
the  change  of  venue  is  logically  correct.  It  would  seem  that 
no  new  trial  could  be  granted  in  a  case  in  which  there  has 
been  no  trial.  It  is  also  logically  correct  to  make  such 
assignment  where  there  has  been  a  trial,  for  the  reason  that 
such  motion  and  the  refusal  thereof  can  have  no  more  to  do 
with  the  trial  than  the  ruling  on  a  demurrer  or  any  other 
action  which  has  nothing  to  do  with  it.  Citizens  St.  B.  Co. 
V.  Shepherd  ( 1902) ,  29  Ind.  App.  412,  424.  If  logic  governs 
in  making  assignments  of  error,  the  cases  cited  on  page  424, 
supra,  should  be  overruled. 


Becovitz  v.  Saperstein  et  al. 

[No.  7,124.    Filed  October  5,  1910.] 

1.  Replevin. — Bonds. — I.iahility  to  a  Defendant  Petitioning  to  Be 
Made  a  Party. — The  sureties  on  a  replevin  bond  executed  by  the 
plaintiff  in  an  action  in  replevin,  are  liable  to  one  who  was  sub- 
sequently made  a  defendant  on  his  own  petition,  and  who  was 
adjudged  the  owner  and  entitled  to  the  possession  of  the  property, 
p.  341. 

2.  Action. — Parties. — Additional. — Any  one  having  an  Interest  in 
the  subject-matter,  by  the  filing  of  a  proper  petition,  may  be  made 
a  party  to  an  action,    p.  341. 

3.  Replevin.— Bo«(l«. — Beneficiaries. — yew  Parties. — Sureties  on  a 
replevin  bond  are  required  to  know  that  new  parties  may  be  ad- 
mitted to  defend  the  action,    p.  341. 

4.  Principal  and  Surety. —  Favorites. —  Contracts, —  Sureties  are 
not  favorites  of  the  law,  but  their  contracts  are  interpreted  the 
same  as  others,    p.  341. 

5.  Judgment. — Failure  of  Issues. — It  is  erroneous  to  render  judg- 
ment, where  no  issue  has  been  made.    p.  342. 

From  Lawrence  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  Abraham  Becovitz  against  Abraham  Saper- 
stein and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Beversed. 
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Joseph  E.  Henley  and  -B.  H.  East,  for  appellant. 
Charles  Martindale,  for  appellee  United  States  Fidelity 
and  Guaranty  Company. 

CoMSTOCK,  C.  J. — ^Appellant  instituted  this  action  on  a 
replevin  bond  executed  by  appellees  in  a  replevin  action 
brought  by  appellee  Saperstein  against  Frank  Drehoble  and 
the  Southern  Indiana  Railway  Company. 

The  complaint  alleges  the  bringing  of  the  action  of  re- 
plevin to  get  possession  of  certain  chattels,  the  failure  of  de- 
fendants to  give  bond  within  the  statutory  time,  and  that 
thereafter,  for  the  retention  of  the  possession  of  said  prop- 
erty, said  Abraham  Saperstein  executed  his  bond,  a  copy  of 
which  is  made  a  part  hereof,  with  his  codefendant,  the 
United  States  Fidelity  and  Guaranty  Company  as  surety 
thereon,  conditioned  that  he  would  prosecute  his  action 
with  effect,  and  return  said  property  to  the  defendant  in 
said  replevin  action  if  return  should  be  adjudged  by  said 
court ;  that  said  bond  was  delivered  to  and  approved  by  said 
sheriff,  and  said  property  delivered  by  said  sheriff  to  said 
defendant  Saperstein ;  that  such  proceedings  were  thereafter 

had  in  said  cause  that  at  the  term,  1902,  of  the 

Lawrence  Circuit  Court  plaintiff  was,  by  order  of  the  court, 
made  defendant  in  said  cause,  and  said  replevin  bond  be- 
came effective  as  to  him  and  for  his  benefit,  as  well  as  the 
other  defendants  mentioned  in  said  bond;  that  a  trial  of 
said  cause  was  had  and  judgment  rendered  in  favor  of 
plaintiff  for  the  return  of  the  property ;  that  no  part  of  said 
property,  which  was  of  the  value  of  $432.75,  has  been  re- 
turned to  this  plaintiff,  defendant  in  said  replevin  cause, 
and  no  part  of  said  judgment  has  been  paid  or  satisfied. 

Appellee  guaranty  company's  separate  demurrer  for  want 
of  facts  was  sustained,  and,  appellant  refusing  to  plead  over, 
judgment  was  rendered  thereon,  that  appellant  take  nothing 
by  this  action  and  that  appellees  recover  their  costs. 

The  errors  assigned  are   (1)   the  sustaining  of  the  de- 
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murrer  of  appellee  guaranty  company  to  the  amended  com- 
plaint; (2)  rendering  judgment  in  favor  of  appellees; 

1.  (3)  rendering  judgment  in  favor  of  appellee  Saper- 
stein on  the  issues  of  said  cause. 

It  is  claimed  by  appellee  guaranty  company  that  **when 
the  replevin  bond  was  executed,  appellant  was  not  a  party 
to  the  action,  and  that  therefore  he  could  have  no  right  of 
action  upon  the  bond ;  that  said  surety  contracted  only  with 
Drehoble  and  the  Southern  Indiana  Railway  Company,  the 
two  original  defendants  in  the  replevin  action ;  that  sureties 
are  favorites  of  the  law,  and  their  liability  cannot  be  en- 
larged beyond  the  strict  terms  of  their  contract."  We  think 
this  claim  cannot  be  allowed.  In  an  action  for  the  return  of 
personal  property,  a  person,  though  not  a  party  to  the 

2.  action,  having  an  interest  in  the  subject-matter  there- 
of may  be  made  a  party  upon  proper  application  to 

the  court.     §273  Bums  1908,  §272  R.  S.  1881. 

Of  this  section  of  the  statute  the  surety  was  bound  to  take 
notice  when  the  bond  was  executed.    The  undertaking  obli- 
gated the  surety  to  return  the  property  involved  **to 

3.  the  defendants"  if  the  return  was  adjudged,  that  is, 
to  those  who  are  defendants  at  the  time  the  judgment 

is  rendered.  This  interpretation  does  not  change  or  enlarge 
the  liability  of  the  surety,  although  it  may  change  the  bene- 
ficiary. The  suit  was  instituted  to  determine  the  rights  of 
the  parties  in  the  property  in  question,  and  such  rights  could 
be  settled  only  by  the  adjudication.  But  one  bond  is  con- 
templated for  the  return  of  property  in  one  action,  and  that 
is  for  the  benefit  of  any  party  to  the  action  when  the  return 
is  adjudged.  We  find  no  decisions  upon  the  identical  ques- 
tions here  decided,  nor  any  contrary  to  the  conclusions 
reached. 

That  "sureties  are  favorites  of  the  law,"  is  a  popu- 

4.  lar  fallacy.    Between  litigants  the  law  is  indifferent 
and  has  no  favorites.     The  contract  of  the  one  is  as 

binding  as  that  of  tHe  other. 
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Appelle  Saperstein  was  not  ruled  to  answer,  and  did  not 

answer  or  demur  to  the  amended  complaint.     There 

5.    was  therefore  no  issue  as  to  him,  and  the  court  erred 

in  rendering  judgment  in  his  favor. 
Judgment  reversed,  with  instructions  to  overrule  appellee 
United  States  Fidelitj^  and  Guaranty  Company's  demurrer 
to  the  amended  complaint,  and  for  other  proceedings  in  har- 
mony with  this  opinion. 


Reece  v.  Leitch. 

[No.  0,85rK    Filed  October  5,  1910.] 

1.  QuncTiNG  Title. — Trusts. — Taking  Property  in  Anotlier's  'Same. 
— Fraud. — Complaint. — Appeal. — A  complaint  to  quiet  title,  alleg- 
ing that  the  plaintiff  paid  for  a  tract  of  land,  and  upon  an  agree- 
ment to  transfer  upon  demand,  the  deed  was  made  to  defendant, 
but  that  defendant,  upon  demand,  refused  so  to  transfer.  Is  not  re- 
Tersibly  bad  for  failure  to  allege  a  want  of  fraudulent  intent, 
where  such  fact  was  established  by  the  evidence,   p.  343. 

2.  Pleading. — Complaint — Amendment  on  Day  of  Trial. — It  does 
not  constitute  reversible  error  for  the  court  to  permit  the  plain- 
tiff, on  the  day  of  trial,  to  amend  her  complaint,  where  no  prej- 
udice to  defendant's  rights  resulted,    p.  344. 

3.  Tbusts. —  Fraud. —  Deeds. —  Payment  of  Consideration  by  An- 
other.— Contracts. — ^W'here  a  sister  paid  the  purchase  price  of  land 
and  took  the  deed  in  the  name  of  her  brother-in-law,  upon  an  oral 
agreement  to  convey  to  her  upon  demand,  a  trust  exists  in  her 
favor,  and  her  rights  cannot  be  defeated  on  the  ground  that  the 
deed  was  so  taken  to  avoid  any  trouble  or  notoriety  because  of  a 
threatened  action  against  her  brother  by  an  alleged  common-law 
wife.    p.  344. 

From  Starke  Circuit  Court ;  Joh^i  C.  Nye,  Judge. 

Suit  by  DoUie  P.  Leitch  against  John  I.  Reece.  From  a 
decree  for  plaintiff,  defendant  appeals.    Affirmed. 

Adrian  L.  Courtright,  ^V.  C,  Pentecost,  Henry  A.  Steis 
and  B.  D.  Magruder,  for  appellants. 

Charles  H.  Peters,  Robert  D.  Peters,  Glenn  D.  Peters  and 
John  n.  Huey,  for  appellee. 
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Watson,  P.  J. — This  is  a  suit  brought  by  appellee  to  quiet 
title  to  certain  described  real  estate.  Her  complaint  is  in 
two  paragraphs,  and  alleges  that  she  is  the  owner  of  said 
real  estate ;  that  appellant  claims  an  interest  adverse  to  her 
rights ;  that  he  bought  the  real  estate  for  her,  acting  as  her 
agent,  and  paying  her  money  therefor ;  that  he  took  the  title 
to  said  real  estate  in  his  own  name,  with  her  knowledge  and 
consent,  and  with  the  oral  agreement  to  convey  said  real 
estate  to  her  on  demand ;  that  on  December  14,  1907,  she  de- 
manded of  appellant  an  accounting  and  a  deed  for  said  real 
estate,  which  were  refused. 

Appellant  filed  demurrers  to  the  first  and  second  para- 
graphs of  complaint  and  to  the  amended  second  paragraph 
of  the  complaint,  which  were  overruled.  Appellant  an- 
swered in  general  denial.  A  decree  was  entered  in  favor 
of  appellee,  declaring  her  to  be  the  owner  of  the  real  estate 
described  in  the  complaint.  A  motion  for  a  new  trial  was 
overruled. 

The  errors  assigned  are  (1)  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (2)  the 
overruling  of  the  demurrer  to  plaintiff's  first  and  second 
paragraphs  of  complaint,  and  each  of  them;  (3)  the  over- 
ruling of  the  demurrer  to  the  amended  second  paragraph  of 
complaint;  (4)  the  permitting  of  plaintiff  to  amend  her 
complaint  on  the  day  of  the  trial;  (5)  the  overruling  of 
defendant's  motion  for  a  new  trial;  (6)  error  in  the  con- 
clusions of  law  on  the  evidence. 

It  is  first  urged  that  this  cause  should  be  reversed,  for  the 
reason  that  the  trial  court  should  have  sustained  the  de- 
murrer to  the  complaint.     It  is  true  that  the  com- 

1.  plaint  does  not  aver  that  this  property  was  conveyed 
to  defendant,  John  I.  Reece,  w^ithout  any  **fraudu- 
lent  intent,"  and  we  are  cited  to  Barher  y.  Barber  (1896), 
146  Ind.  390.  In  that  case,  however,  the  court  uses  this  lan- 
guage: **  There  is  no  allegation  in  the  verified  complaint, 
which  was  read  in  evidence,  that  the  conveyance  was  taken 
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in  the  name  of  appellant,  Elvira  Barber,  without  any  fraud- 
ulent intent ;  this,  however,  would  not  be  fatal  if  such  essen- 
tial fact  was  established  by  the  other  evidence."  Citing 
Sullivan  Electric,  etc,  Co.  v.  Blue  (1895),  142  Ind.  407. 

But  in,  this  case  there  are  facts  proved  which  clearly  show 
that  there  was  no  fraudulent  intent  in  having  this  propert}*^ 
conveyed  to  John  I.  Reece.  The  sole  reason  for  this  convey- 
ance was  that  a  Mrs.  McGuken  claimed,  through  her  attor- 
ney, to  be  the  common-law  wife  of  Walter  Leitch,  ward  of 
Maria  Leitch,  and,  to  avoid  notoriety  and  a  controversy  in 
court  with  this  woman,  the  sister  of  Walter  Leitch,  who  in- 
tended to  and  did  purchase  the  property,  asked  her  brother- 
in-law  to  take  it  in  his  name  for  her.  In  the  light  of  the 
authorities  cited,  we  do  not  deem  the  error  complained  of 
sufficient  to  reverse  this  cause. 

It  is  insisted  that  the  court  erred  in  permitting  plaintiff, 

on  the  day  of  the  trial,  to  amend  her  complaint  by  inserting 

in  the  second  paragraph  the  words  **with  the  verbal 

2.  agreement  to  convey  said  real  estate  to  this  plaintiff 
on  demand. ' '    This,  however,  did  not  work  any  preju- 
dice against  the  substantial  rights  of  appellant.    Therefore, 
no  reversible  error  was  committed. 

It  is  next  urged  that  the  court  erred  in  overruling  the 

motion  for  a  new  trial,  and  under  this,  that  the  decision  of 

the  court  was  contrary  to  law  and  not  sustained  by 

3.  sufficient  evidence.     The  evidence  discloses  that  the 
guardian  and  appellee  are  sisters;  that  the  ward  is 

a  brother  of  both;  that  John  I.  Reece  married  their  sister, 
who  is  still  living;  that  all  were  living  in  Chicago,  Illinois, 
and  the  day  before  the  sale  was  to  take  place  at  Knox,  In- 
diana, the  two  sisters,  John  I.  Reece  and  William  Schaefer, 
their  attorney,  went  to  Knox,  and  on  the  evening  before 
the  sale  it  was  agreed  that  Reece  should  bid  in  all  the  prop- 
erty for  appellee,  and  all  should  be  put  in  her  name  except 
the  property  in  controversy,  which  was  to  be  placed  in  the 
name  of  John  I.  Reece,  for  the  reason  before  set  out;  that 
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the  guardian  owed  appellee,  on  account  of  indebtedness  of 
her  ward,  the  sum  of  $1,087.55;  that  the  day  before  the  sale 
there  was  an  agreement  by  which  this  was  to  be  applied  as 
part  of  the  purchase  money,  if  appellee  bought  the  property, 
and  that  for  the  remainder  Maria  Leitch  was  to  loan  ap- 
pellee the  money;  that  prior  to  making  and  executing  the 
deed  to  appellee  for  the  other  tracts  of  land  so  bought  by 
her  and  the  deed  executed  to  appellant,  there  was  a  set- 
tlement and  adjustment  of  the  claim  and  also  a  loan  of 
$5,135.75  made  by  Maria  Leitch  to  appellee  and  paid  to  said 
guardian,  this  beiflg  the  full  amount  of  the  purchase  money 
for  all  the  real  estate  so  purchased,  including  the  real  estate 
in  controversy;  that  John  I.  Reece  never  paid  for  the  real 
estate  in  controversy,  nor  executed  any  note;  that  appellee 
paid  for  recording  the  deed,  paid  the  mortgage,  or  rather 
had  it  transferred  to  her,  and  that  no  consideration  what- 
ever moved  from  John  I.  Reece  for  this  property,  but  he  had 
only  the  bare  title,  without  any  consideration. 

It  is  further  sho>\Ti  that  the  guardian  reported  to  the 
Starke  Circuit  Court  these  several  sales,  which  were  ap- 
proved, and  deeds  ordered,  and  she  afterwards  reported  to 
the  Cook  County  Probate  Court,  of  Cook  county,  Illinois, 
which  court  approved  her  accounts  with  reference  to  the 
sale  of  this  real  estate,  and  charged  her  with  the  amount 
of  the  purchase  money  as  such  guardian. 

Under  these  circumstances  there  can  be  no  doubt 
that  an  implied  trust  followed.  Section  4012  Burns  1908, 
§2969  R.  S.  1881,  provides:  **No  trust  concerning  lands, 
except  such  as  may  arise  by  implication  of  law,  shall  be 
created,  unless  in  writing,  signed  by  the  party  creating  the 
same."  'Section  4019  Burns  1908,  §2976  R.  S.  1881,  pro- 
vides that  a  trust  arises  in  favor  of  a  party  or  parties,  **  where 
it  shall  be  made  to  appear  that,  by  agreement,  and  with- 
out any  fraudulent  intent,  the  party  to  whom  the  convey- 
ance was  made,  or  in  whom  the  title  shall  vest,  was  to  hold 
the  land  or  some  interest  therein  in  trust  for  the  party  pay- 
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ing  the  purchase  money  or  some  part  thereof."  Holliday 
V.  Perry  (1906),  38  Ind.  App.  588;  Hill  v.  Pollard  (1891), 
132  Ind.  588;  Myers  v.  Jackson  (1893),  135  Ind.  136;  Dres- 
sel  V.  Lobstein  (1910),  45  Ind.  App.  595;  Border  v.  Conklin 
(1888),  77  Cal.  330,  19  Pac.  513. 

In  the  case  of  Marcilliat  v.  Marcilliat  (1890),  125  Ind.  472, 
it  is  said:  **When  the  whole  transaction,  including  the 
agreement,  amounts  to  substantially  nothing  more  than  the 
creation  and  verbal  acknowledgment  of  what  in  equity  con- 
stitutes a  resulting  trust,  or  a  trust  created  by  implication 
of  law,  it  is  not  within  the  statute  of  frauds,  and  the  agree- 
ment may  be  proved  by  oral  evidence.  Especially  is  this 
so  when  to  exclude  the  evidence  and  permit  the  grantee  to 
appropriate  the  estate  would  result  in  the  perpetration  of  a 
fraud.  McDonald  v.  McDonald  [1865],  24  Ind.  68;  Cox  v. 
Arnsmann  [1881],  76  Ind.  210.  In  such  a  case  the  trust 
results  from  the  payment  of  the  purchase  money,  or  by  impli* 
cation  or  construction  of  law  upon  the  whole  transaction, 
rather  than  from  the  parol  agreement,  which  is  to  be  re- 
garded as  in  the  nature  of  an  acknowledgment  of  the  trust." 
Fitzpatrick  v.  Papa  (1883),  89  Ind.  17;  Boyer  v.  Lihey 
(1882),  88  Ind.  235;  Goldsherry  v.  Oeiitry  (1883),  92  Ind 
193. 

In  the  case  of  Proiv  v.  Prow  (1893),  133  Ind.  340,  it  is 
said  that  a  trust  is  created  '  *  *  where  it  shall  be  made  to  ap- 
pear that,  by  agreement  and  without  any  fraudulent  intent, 
the  party  to  whom  the  conveyance  was  made,  or  in  whom 
the  title  shall  vest,  was  to  hold  the  land  or  some  interest 
therein  in  trust  for  the  party  paying  the  consideration  or 
some  part  thereof. '  •  *  ♦  While  it  is  true  that  since  the 
enactment  of  this  statute,  the  establishment  of  trusts  in  lands 
by  implication  has  been  circumscribed,  yet  the  one  sought 
here  to  be  established  is  expressly  authorized  by  the  statute. 
Such  has  been  the  ruling  of  this  court  in .  many  cases. ' ' 
Hughes  v.  White  (1889).  117  Ind.  470;  Robertson  v.  Huff- 
man  (1883),  92  Ind.  247;  Boyer  v.  Libey  (1882),  88  Ind. 
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235;  McDonald  v.  McDonald  (1865),  24  Ind.  68;  27i7^  v.  PoZ- 
lard  (1892),  132  Ind.  588. 

In  this  case,  appellee  paid  the  purchase  price  for  the  real 
estate — ^the  subject  of  this  controversy — and  had  it  conveyed 
to  appellant  without  any  fraudulent  intent  whatever,  but  for 
the  sole  purpose  that  appellee  might  be  relieved  from  the 
embarrassment  of  any  litigation  with  the  woman  claiming 
to  be  the  common-law  wife  of  Walter  Leitch.  It  follows, 
from  all  the  facts  surrounding  this  transaction,  that  appel- 
lant held  this  real  estate  in  trust  for  appellee.  To  hold 
otherwise  would  do  violence  to  all  rules  of  equity,  and  per- 
mit appellant  to  perpetrate  a  fraud  upon  appellee,  thus 
gaining  a  title  to  real  estate  for  which  he  did  not  pay  with 
bis  own  money. 

No  error  intervening  for  which  this  cause  should  be  re- 
versed, the  decree  is  affirmed. 


Cravens  et  al.  v.  The  State  of  Indiana,  ex  rel. 

White,  Administrator. 

[Xo.  7,53t5.    Filed  October  5,  1910.] 

Appeal. — Bonds. — DecedenU"  EaiatrR. — An  appeal  from  a  judgment, 
in  favor  of  an  administrator  de  bonis  non,  against  the  former  ad- 
ministrator and  the  sureties  on  his  bond,  is  governed  by  §§670, 
G72  Burns  1908,  §§631,  633  R.  S.  1881,  giving  one  year  in  which  to 
perfect  such  appeal,  and  not  by  §§2977,  2078  Burns  1908,  §2454  R. 
S.  1881,  and  Acts  1899  p.  397,  requiring  all  appeals  growing  out 
of  matters  connected  with  decedents'  estates  to  be  perfected  by 
tlie  filing  of  a  bond,  within  ten  days  after  the  Judgment,  in  double 
the  sum  in  controversy. 

Prom  Johnson  Circuit  Court ;  ^yill^am  E,  Deitpree,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  John 
C.  White,  as  administrator  dc  bonis  non  of  the  estate  of 
Martha  J.  Handy,  deceased,  against  Thomas  W.  Cravens  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
On  motion  to  dismiss.  Motion  overruled,  (For  decision  on 
merits,  see  —  Ind.  App.  — .) 
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L,  E,  Slack  and  Miller  &  Bamett,  for  appellants. 
William  Featherngill,  for  appellees. 

Per  Curiam. — Appellee  White,  as  administrator  de  bonis 
non  of  the  estate  of  Martha  J.  Handy,  recovered  judgment 
in  the  court  below  for  $551.90  against  David  Lamkin,  the 
former  administrator  of  the  estate  of  said  decedent,  as  prin- 
cipal on  his  administrator's  bond  and  against  appellants 
Thomas  W.  Cravens  and  James  Works  as  sureties. 

Appellee  White  moved  to  dismiss  this  appeal,  on  the 
ground  that  it  is  governed  by  §2977  Burns  1908,  §2454  R. 
S.  1881,  that  appellant  did  not  file- nor  offer  to  file  his  appeal 
bond  until  more  than  ten  days,  to  wit,  thirty-four  days, 
after  the  rendition  of  said  judgment  (§2978  Bums  1908,  Acts 
1899  p.  397),  and  that  the  appeal  bond  filed  is  in  the  sum 
of  $1,000,.  and  does  not  contain  a  penal  sum  double  the 
amount  (including  the  interest  and  costs)  in  controversy. 

The  proceeding  is  governed  by  §§670,  672  Bums  1908, 
§§631,  633  R.  S.  1881.  See,  also,  Rogers  v.  State,  ex  rel 
(1901),  26  Ind.  App.  144;  Holderman  v.  Wood  (1905),  34. 
Ind.  App.  519;  Mark  v.  North  (1900),  155  Ind.  575. 

The  motion  is  overruled. 


Abe  et  al.  v.  Summerville  et  al. 

[Xo.  7.120.    Filed  October  C,  1910.] 

1.  Fraud. — Suhjectiuq  Goods  to  Paijmcnt  of  Debts. — Oicnership. — 
Complaint. — ConclusioNS. — Au  allegation,  in  a  complaint  to  sub- 
ject a  stock  of  goods  to  the  payment  of  debts,  that  the  defendant 
"was  not  the  owner  of  the  goods,"  states  a  mere  conclusion,    p.  351. 

2.  Fbaud. — Secret  Mortgages. — Creditors. — Where  the  owner  of  a 
stock  of  goods  sold  such  stock  and  delivered  possession  to  his 
vendee,  taking  a  conditional  mortgage  thereon  but  keeping  it 
secret,  such  stock  is  liable  to  be  taken  on  execution  to  satisfy 
such  vendee's  creditors,  the  vendor  being  treated  as  any  other 
common  creditor,    p.  351. 

3.  Fraud. — Sales. — Vendor. — Mortgages. — In  a  complaint  for  the 
subjection  of  a  stock  of  goods  to  the  payment  of  a  vendee's  debts. 
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allegations  of  fraud  made  against  the  vendor  in  concealing  itH 
mortgage  upon  such  goods  are  without  effect,  since  the  goods  were 
liable  to  be  taken  for  the  vendee's  debts  regardless  of  the  mort- 
gage,   p.  351. 

4.  Sales. —  Rights  of  Vendor. —  Insolvency. —  An  ordinary  sale  of 
goods  to  a  jnerchant,  whether  solvent,  or  insolvent,  vests  the  title 
thereto  in  such  merchant,  the  vendor  becoming  a  mere  cred- 
itor,   p.  352. 

5.  Assignments  fob  Benetit  op  Cbeditobs. —  Insolvency. —  Prefer- 
ences.— An  Insolvent  may  prefer  a  bona  fide  creditor  in  making 
an  assignment  for  the  benefit  of  creditors,    p.  352. 

6.  Sales. — Mortgages. — Creditors. — An  owner  of  a  stock  of  goods 
who  sells  such  stock,  taking  a  mortgage  thereon  and  keeping  it 
secret,  may  be  settled  with  by  a  transfer  of  the  replenished  stock, 
though  such  vendee  left  unpaid  creditors  who  had  sold  to  him 
part  of  such  stock,    p.  352. 

7.  MoBTOAGES. — Power  of  Sale. — Invalid  as  to  Creditors. — Posses- 
sion.— A  mortgagee  who  holds  a  mortgage,  void  as  to  the  mort- 
gagor's creditors,  may  nevertheless  enforce  his  mortgage.  If  he 
takes  possession  of  the  mortgaged  goods  before  any  other  lien  at- 
taches; and  this  rule  prevails  although  the  mortgagor  is  given 
the  right  to  sell  the  goods,    p.  352. 

Prom  Superior  Court  of  Marion  County  (73,520) ;  John 
L.  McMaster,  Judge. 

Suit  by  Edwin  Abe  and  others  against  William  E.  Sum- 
merville  and  another.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Myers  cfe  Ogden,  Merrill  Moores,  Perry  J,  Freeman  and 
B.  F.  Mason,  for  appellants. 

Pickens,  Cox  &  Kahn,  for  appellee  Ward  Brothers  Drug 
Company. 

Rabb,  J. — This  suit  was  brought  by  appellants  to  subject 
a  certain  stock  of  goods,  ^alleged  to  have  been  transferred  by 
appellee  Summerville  to  appellee  Ward  Brothers  Drug  Com- 
pany, to  the  payment  of  debts  charged  to  be  owing  by  Sum- 
merville to  appellants,  and  the  only  question  presented  by 
the  record  involves  the  sufficiency  of  the  complaint  to  with- 
stand a  demurrer. 

The  substantial  averments  of  the  complaint  show  a  con- 
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ditional  sale  of  a  stock  of  drugs  by  appellee  Ward  Brothers 
Drug  Company  to  appellee  Summerville,  the  conditions  of 
the  contract  requiring  the  purchaser  to  execute  to  the  seller 
his  notes  for  $1,100,  payable  in  such  manner  as  should  be 
agreed  upon,  the  payment  to  be  secured  by  mortgage  upon 
the  goods  sold,  and  a  payment  of  $50  to  be  made  each  month 
until  $600  had  been  paid.  The  purchaser  was  to  take  charge 
of  the  stock,  pay  all  expenses,  and  buy  from  Ward  Brothers 
Drug  Company  all  supplies  necessary  to  keep  the  stock  in 
as  good  condition  as  it  was  when  the  contract  was  entered 
into,  and  all  bills  and  accounts  to  the  seller  were  to  be  dis- 
counted when  required  by  it.  Failure  to  comply  with  the 
terms  of  the  contract  operated  as  a  forfeiture  of  the  rights 
of  the  purchaser  under  the  contract,  at  the  option  of  the 
seller. 

It  is  alleged  that  after  the  execution  of  the  contract  Ward 
Brothers  Drug  Company  put  Summerville  in  possession  of 
the  stock  of  goods,  and  he,  with  the  knowledge  and  consent 
of  the  company,  engaged  in  the  business  in  his  own  name, 
and  held  himself  out  to  be  the  owner  of  the  stock  of  goods, 
and  thereby  obtained  credit  from  appellants,  on  the  faith 
that  he  was  such  owner ;  that  Summerville  was  not  the  owner 
of  the  goods,  and  the  fact  that  he  was  not  such  owner  was- 
fraudulently  concealed,  with  the  intent  to  hinder,  defraud 
and  delay  the  creditors;  that  Summerville,  with  the  knowl- 
edge and  consent  of  his  codefendant,  represented  himself 
to  be  such  owner,  knowing  such  representations  to  be  false, 
and  such  representations  were  made  to  induce  appellants  to 
sell  to  him  merchandise  on  credit;  that  Summerville  con- 
tinned  to  carry  on  the  business  until  December  26,  1906, 
when  he  turned  the  stock  of  goods  over  to  Ward  Brothers 
Drug  Company ;  that  Summerville  was  at  the  time,  and  for 
one  year  previous  thereto  had  been,  insolvent. 

The  complaint  does  not  aver  that,  at  the  time  the  goods 
were  sold  by  appellants  to  Summerville,  he  did  not  intend 
to  pay  for  them.     The  sole  ground  upon  which  the  charge 
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of  fraud  against  appellees  is  predicated  is  that  the  terms  of 
the  contract  by  which  Ward  Brothers  Drug  Company  sold 
the  stock  of  goods  to  Summerville  were  not  disclosed  to  ap- 
pellants, and  that  Summerville  represented  himself  to  be  the 
owner  of  the  goods,  whereas  he  was  not  such  owner. 

The  averment  in  the  complaint  that  Summerville  was  not 

the  owner  of  the  goods,  states  a  mere  conclusion  of  law,  not 

an  issuable  fact.    It  is  well  settled  that  a  sale  of  mer- 

1.  ehandise  to  be  disposed  of  by  the  vendee  cannot  be 
made  conditional,  so  far  as  the  rights  of  purchasers 

and  creditors  are  concerned,  and  when  the  vendor,  Ward 
Brothers  Drug  Company,  placed  the  vendee,  Summerville, 
in  possession  of  the  stock  of  goods,  under  the  contract  set 
up  in  the  complaint,  it  thereby  invested  Summerville  with 
the  absolute  title  thereto,  so  far  as  the  rights  of  appellants 
and  all  other  creditors  were  concerned.  Winchester  Wagon 
Works,  etc.,  Co.  v.  Carman  (1887),  109  Ind.  31,  58  Am.  Rep. 
382,  and  cases  cited;  West  v.  Fulling  (1905),  36  Ind.  App. 
617 ;  Benjamin,  Sales  (1st  Am.  ed.)  §319,  note  c. 

The  property  in  the  hands  of  Summerville  was  liable  to 

be  taken  in  execution  or  any  other  legal  process  to  satisfy 

his  debts,  and  as  far  as  the  rights  of  creditors  were 

2.  concerned  Ward  Brothers  Drug  Company  occupied  no 
different  position  than  that  of  other  common  credit- 
ors.   It  is  not  alleged  that  any  concealment  or  misrepresenta- 
tions were  made  by  either  Ward  Brothers  Drug  Company 

or  Summerville  regarding  the  indebtedness  of  Sum- 

3.  merville  to  said  company,  or  to  any  one  else.     Sum- 
merville then  being  the  owner  of  the  property,  all 

charges  of  fraud,  predicated  upon  the  alleged  concealment 
of  the  terms  of  the  contract  between  appellees,  and.  of  Sum- 
merville's  representations  that  he  was  the  owner  of  the  prop- 
erty, fall  to  the  ground. 

The  question  remains,  Does  the  complaint  aver  facts  show- 
ing a  right  in  appellants  to  subject  the  goods  in  the  hands 
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of  appellee  Ward  Brothers  Drug  Company  to  the  pay- 

4.  ment  of  their  claims  ?    We  think  not.   Up  to  the  time 
the  goods  were  delivered  by  Summerville  to  Ward 

Brothers  Drug  Company,  appellants  had  acquired  no  inter- 
est or  lien,  either  in  law  or  in  equity,  upon  the  property. 
The  fact  that  Summerville  was  insolvent  gave  them 

5.  no  such  right  or  interest.    An  insolvent  may  exercise 
a  preference  in  the  disposition  of  his  property  in  the 

payment  of  one  bona  fide  creditor  to  the  exclusion  of  an- 
other.   This  is  so  well  settled  as  to  need  no  reference  to  au- 
thority  to   sustain   it.     There   is   no   question   that 

6.  the  indebtedness  of  Summerville  to  Ward  Brothers 
Drug  Company  was  just  and  bona  fide,  and  while  the 

contract  between  the  parties  is  void  as  to  creditors,  it  was 
valid  as  between  the  parties  thereto.  The  rights  of  said  com- 
pany under  it  are  analogous  to  those  of  a  mortgagee  under 
a  chattel  mortgage,  void  as  to  creditors  and  subsequent  pur- 
chasers.    In  such  case  it  is  well  settled  that  if  the 

7.  mortgagee  takes  possession  of  the  mortgaged  goods  be- 
fore any  other  lien  attaches,  his  title  thereto  under  the 

mortgage  is  good.    Mills  v.  Oould  (1860),  14  Ind.  278;  Jones, 
Chattel  Mortgages  §178,  and  cases  cited. 

This  rule  applies  to  a  mortgage  on  a  stock  of  merchandise, 
void  as  to  creditors,  because  of  a  clause  in  the  mortgage  au- 
thorizing the  mortgagor  to  sell  the  mortgaged  goods.  Pet- 
ring  V.  Chrisler  (1886),  90  Mo.  649,  3  S.  W.  405;  Dobyns  v. 
Meyer  (1888),  95  Mo.  132,  8  S.  W.  251,  6  Am.  St.  32;  Cam- 
eron, Hull  &  Co.  V.  Marvin  (1881),  26  Kan.  612. 

Here  it  affirmatively  appears  from  the  averments  of  the 
complaint,  that  under  the  contract,  valid  between  the  parties, 
before  any  rights  of  appellants  attached,  the  goods  in  ques- 
tion were  delivered  by  appellee  Summerville  to  appellee 
Ward  Brothers  Drug  Company. 

No  error  intervened  in  sustaining  appellees'  demurrer  to 
the  complaint.    Judgment  affirmed. 
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Vandalia  Railway  Company  v.  Keys,  by  Next 

Friend. 

[No.  6.920.    Filed  March  10,  1910.    Rehearing  denied  June  8,  1910. 

Transfer  denied  October  7,  1910.] 

1.  Carriebs. — Passengers. — Negligence. —  Railroads. —  Receivers. — 
Discharge. —  Assumption  of  Liabilities. —  Complaint. —  Exhibits. — 
A  complaint  by  a  passenger  against  a  railroad  company,  alleging 
that  he  was  injured  by  reason  of  the  negligence  of  the  receiver 
operating  such  road,  that  such  receiver  was  duly  discharged  on 
petition  of  such  company,  that  by  an  order  of  the  court  such  com- 
pany assumed  the  payment  of  all  the  liabilities  against  such  re- 
ceiver in  the  operation  of  such  road,  and  that  the  plalntifiF^s  dam- 
ages constituted  one  of  such  liabilities,  is  sufiicient  without  set- 
ting out  a  copy  of  such  order,  since  it  is  not  a  written  instrument 
within  §368  Burns  1908,  §362  R.  S.  1881,  providing  that  where  an 
action  is  founded  upon  a  written  instrument  a  copy  thereof  must 
be  made  a  part  of  the  complaint,    p.  355. 

2.  Receivers. —  Discharge. —  Assumption  of  ''Liabilities**  of. —  An 
order  of  the  court  discharging  a  receiver  and  providing  that  the 
company  shall  "assume  and-  fully  pay  all  the  lawful  liabilities  and 
obligations  of  said  receiver,"  imports  that  such  company  shall 
pay  an  existing  claim  for  damages,  caused  by  the  receiver's  negli- 
gence,   pp.  357, 358,  359, 360, 361. 

3.  CowTBACTS. —  Worils  and  Phrases. —  "Liability." — Torts. —  The 
word  "liability"  comprehends  anything  due  under  a  contract,  ex- 
press or  implied,  or  a  damage  caused  by  a  breach  of  duty.    p.  357. 

4.  Receivers. — Liabilities. — Receivers  are  liable  in  their  trust  ca- 
pacity only  for  damages  arising  out  of  the  conduct  of  the  re- 
ceivership business,    p.  359. 

5.  Railroads. — Liability  for  Acts  of  Receivers. — A  railroad  com- 
pany is  not  liable,  unless  by  some  contract,  or  order  of  court  for 
the  negligence  of  its  receiver,    p.  359. 

6.  Railroads. —  Consolidation. —  Liabilities. —  A  consolidated  rail- 
road company  becomes  liable  for  the  negligence  of  its  constituent 
companies,    p.  360. 

7.  Contracts. — Beneficiaries. — Parties. — At  the  common  law  a  per- 
son not  a  party  to  a  contract  could  not  maintain  an  action  thereon, 
but  under  our  statute  (§251  Burns  1908,  §251  R.  S.  1881),  the 
real  party  in  interest  must  maintain  the  action,    p.  361. 

8.  Pleading. — Proof. — Variance. — A  plaintiff  must  recover  accord- 
ing to  the  allegations  of  his  complaint,    p.  362. 
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9.  Cabriers. — Receivers. —  Railroads. —  Complaint. —  AlleffatUms. — 
Evidence. — Variance. — In  an  action  by  a  passenger  against  a  rail- 
road company  for  injuries  received  while  the  company  was  in  tlie 
hands  of  a  receiver,  whose  liabilities  the  company  assumed  upon 
his  discharge,  evidence  showing  that  the  engineer  in  the  service 
of  the  receiver  inflicted  the  injuries  complained  of,  sustains  the 
allegations,  though  the  complaint  in  one  allegation  speaks  of  "the 
engineer  ♦  ♦  ♦  of  said  company,"  and  In  another  that  the  plain- 
tiff boarded  one  of  "defendant's  cars,*'  especially  where  such  ob- 
jection was  not  made  below,    p.  3C2. 

10.  Pleadi^^g. — Construction. — Theory  at  Trial. — ^The  theory  of  a 
complaint  adopted  at  the  trial  will  be  adhered  to  on  appeal,  and 
a  liberal  construction  will  be  given  to  uphold  it    p.  363. 

11.  Railroads. — Liahilities  for  Acts  of  Receivers. — Court  Orders. — 
Where  a  railroad  company  offered,  upon  the  filing  of  its  petition 
to  discharge  the  receiver  thereof,  to  assume  his  liabilities,  and 
the  court,  on  granting  such  petition,  ordered  that  such  company 
assume  such  liabilities,  and  further  ordered  that  the  property 
be  turned  over  to  th^  company  and  that  the  receiver  be  retained 
only  for  prosecuting  and  defending  actions  brought  by  or  against 
him,  and  for  settling  his  accounts,  and  further  ordered  that,  for 
the  purpose  of  enforcing  compliance  with  its  order,  the  court  re- 
tained Jurisdiction  of  the  cause  and  of  the  property  delivered,  a 
passenger  negligently  injured  by  such  receiver  may  properly  main- 
tain an  action  therefor  against  the  company,    pp.  364, 365. 

12.  Receivers. — Liabilities. — When  Arising. — The  liability  of  a  re- 
ceiver for  negligence  arises  at  the  time  of  the  commission  of  the 
negligence,    p.  365. 

13.  Receivers. — Federal. — Actions  Against,  in  State  Courts. — Rail- 
I'oads. — Receivers  of  railroad  companies,  appointed  by  federal 
courts,  mny  be  sued,  in  the  state  courts,  for  negligence  in  the 
operation  of  tlieir  roads,    p.  366. 

14.  Railroads. — Liabilities  for  Acts  of  Receivers. — Actions  in  State 
Courts. — A  railroad  company,  primarily  liable  tTiV  the  acts  of  its 
receiver,  may  be  sued  in  the  state,  as  well  as  federal,  court  for 
damages  caused  by  his  negligence,  both  courts  having  Jurisdiction 
of  the  subject-matter,    p.  366. 

15.  Courts. — Jurisdiction. — Waiver  of  Objections  to. — Where  the 
state  and  federal  courts  have  concurrent  jurisdiction  over  the 
subject-matter  of  an  action,  the  failure  to  object  to  the  jurisdic- 
tion of  the  state  court  waives  any  question  thereon,  on  appeal. 
p.  367. 

10.  Appeal. —  Briefs. —  Trial. —  Exclusion  of  Evidence. —  Offer  to 
Prove. — Unless  the  brief,  on  npr»eal,  sets  out  the  evidence  sought 
to  be  elicited  In  answer  to  questions  to  which  objections  were, 
sustained,  no  question  is  presented,    p.  361). 
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From  Hendricks  Circuit  Court;  John  C.  Robinson,  .Judge. 

Action  by  Lew^earl  Keys,  by  his  next  friend,  against  the 
Vandalia  Railway  Company.  Prom  a  judgment  for  $2,000 
on  a  verdict  for  plaintiff  for  $5,000,  a  remittitur  having  been 
filed  for  $3,000,  defendant  appeals.     Affirmed, 

Enloe  cfe  Pattison,  D,  P,  Williams  and  John  G.  Williams, 
for  appellant. 
George  W,  Brill  and  George  C.  Harvey,  for  appellee. 

Rabb,  J, — This  was  an  action  brought  by  appellee  against 
appellant  to  recover  damages  for  a  personal  injury.  The 
complaint  was  in  one  paragraph.  Appellant's  demurrer 
thereto  was  overruled,  and  an  answer  filed,  putting  the  case 
at  issue.  The  cause  was  submitted  to  a  jury  for  trial,  and 
a  verdict  returned  in  favor  of  appellee.  Appellant's  motion 
tor  a  new  trial  was  overruled,  and  judgment  was  rendered 
on  the  verdict. 

It  is  insisted,  as  reasons  for  reversal  of  the  judgment,  that 
the  complaint  is  insufficient  to  withstand  a  demurrer,  that 
the  evidence  fails  to  sustain  the  verdict,  and  that  the  court 
erred  in  excluding  certain  testimony  oflPered  by  appellant. 
We  will  consider  these  in  their  order. 

The  complaint  proceeds  upon  the  theory  that  the  I'erre 

Haute  and  Indianapolis  Railroad  Company  was  an  Indiana 

corporation,  owning  railroad  property  in  this  State, 

1.  and  that  said  company's  road  and  other  property 
were  in  the  hands  of  and  being  operated  by  a  receiver 
duly  appointed  by  the  federal  court  in  a  proper  proceeding 
pending  therein;  that  while  said  company's  road  was  being 
so  operated,  appellee  became  a  passenger  on  one  of  its  trains, 
and  while  being  carried  as  such  passenger  received  personal 
injuries,  which  were  caused  by  the  negligent  acts  of  the  serv- 
ants in  charge  of  the  train  upon  which  he  was  riding,  and 
for  which  injuries  a  right  of  action  against  the  receiver,  to 
recover  damages  therefor,  accrued;  that  thereafter  said 
Terre  Haute  and  Indianapolis  Railroad  Company,  and  othei 
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parties  interested  in  the  proceedings  in  which  the  receiver 
was  so  appointed,  petitioned  said  court  to  turn  over  to  said 
company  all  of  said  property  in  said  receiver's  hands,  and 
discharge  him  from  the  duty  of  operating  the  road ;  that  the 
court  granted  the  prayer  of  the  petition,  and  ordered  the 
property  in  the  hands  of  the  receiver  restored  to  the  com- 
pany, upon  the  express  agreement  by  the  company  '*to  as- 
sume and  fully  pay  all  the  lawful  liabilities  and  obligations 
of  said  receiver  existing  at  the  close  of  business  on  October 
31,  1904,  *  *  *  and  fully  exonerate  and  save  said  receiver 
harmless  against  the  payment  of  any  liabilities  incurred  by 
him, ' '  which  agreement  was  madd  an  order  of  said  court,  and 
at  the  date  named,  appellee's  claim  for  damages  on  account 
of  the  injuries  received  was  an  existing  liability  against  the 
receiver ;  that  thereafter  said  Terre  Haute  and  Indianapolis 
Eailroad  Company  consolidated  with  certain  other  Indiana 
railroad  companies,  under  the  provisions  of  the  statute  gov- 
erning the  subject,  and  formed  appellant  company,  which 
received  all  of  the  assets  and  property  of  the  Terre  Haute 
and  Indianapolis  Railroad  Company. 

No  question  is  made  by  appellant  as  to  the  suflBciency  of 
the  complaint  to  show  a  right  of  action  in  appellee  against 
the  receiver,  for  negligence  proximately  causing  the  injury 
complained  of,  and  we  therefore  treat  the  complaint  as  being 
sufficient  in  this  respect. 

The  points  urged  by  appellant  against  the  sufficiency  of 
the  complaint  are  (1)  that  the  action  is  shown  to  be  based 
on  a  written  contract,  and  that  neither  the  original  nor  a 
copy  thereof  is  made  part  of  the  complaint,  as  required  by 
the  provisions  of  §368  Bums  1908,  §362  R.  S.  1881;  (2)  that 
the  demand  here  sued  on,  being  an  unliquidated  claim  for 
damages  for  personal  injuries,  arising  out  of  a  tort,  was  not 
a  liability  nor  an  obligation  within  the  meaning  of  the  terms 
of  the  agreement  set  up. 

It  appears  from  the  specific  averments  contained  in  the 
complaint  that  the  only  contract  with  reference  to  the  sub- 
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ject  was  the  order  of  the  court  made  on  the  petition  of  the 
Terre  Haute  and  Indianapolis  Raih*oad  Company,  and  the 
acceptance  of  the  property  by  the  company  under  the  order. 

The  order  of  the  court  was  not  a  written  instrument,  within 
the  meaning  of  §368,  supra,  requiring  the  original  or  a  copy 
thereof  to  be  filed  with  the  complaint,  where  the  action  is 
founded  on  such  written  instrument.  The  order  of  the  court 
was  a  public  record,  in  the  nature  of  a  judgment  of  a  court 
of  record.  It  was  not  within  the  possession  nor  under  the 
control  of  appellee,  and  the  original  could  not  have  been 
made  part  of  the  record.  This  point  is  therefore  not  well 
taken.  Hopper  v.  Lucas  (1882) ,  86  Ind.  43 ;  First  Nat  Bank 
V.  Hanna  (1895),  12  Ind.  App.  240;  Everitt  v.  Bassler 
(1900),25Ind.  App.  303. 

Was  the  obligation  sued  on  an  obligation  or  liability  ex- 
isting against  the  receiver,  within  the  meaning  of  the  agree- 
ment alleged  to  have  been  made  by  the  Terre  Haute 

2.  and  Indianapolis  Railioad  Company?   The  term  ** ob- 
ligation ' '  may  be  used  to  designate  the  contract  itself, 

which  confers  rights  and  imposes  duties  upon  the  parties 
thereto,  or  it  may  mean  duties  arising  out  of  a  contract  or 
from  actionable  tortious  conduct.  6  Words  and  Phrases 
4878,  and  cases  cited.  In  the  sense  in  which  it  was  used  in 
this  case,  it  evidently  was  not  intended  to  designate  the  con- 
tract itself,  but  the  duties  that  were  imposed  on  the  receiver. 
The  word  ** liability"  expresses  in  the  most  comprehensive 
manner  any  form  of  legal  obligation;  certainly  all  such  as 
are  measured  by  money  valuation.    Pittsburgh  Melt- 

3.  ing  Co.  v.  Reese  (1888),  118  Pa.  St.  362,  12  Atl.  362. 
Liability  may  arise  from  contracts,  express  or  implied, 

from  duty  imposed  by  law  or  the  judgment  of  the  court,  or 
in  consequence  of  a  tort  committed.  18  Am.  and  Eng.  Ency. 
Law  (2d  ed.)  846,  and  authorities  cited. 

It  is  elementary  that  if  one  is  guilty  of  negligence  proxi- 
mately causing  injury  to  the  person  or  property  of  another, 
he  will  have  incurred  a  liability  to  the  party  injured,  and 
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the  facts  that  the  liability  is  not  admitted  and  that  the  dam- 
ages are  not  ascertained  do  not  affect  the  question  of  the 
existence  of  the  liability,  and  the  fact  that  the  claims  arising 
out  of  the  liability  are  not  assignable  or  subject  to  the  process 
of  garnishment  is  not  a  test  of  the  existence  of  the  liability. 
If  the  facts  out  of  which  the  liability  grows  exist,  the  lia- 
bility exists,  even  though  it  be  denied  by  the  party  upon 
whom  it  rests. 

Is  there  anything  in  the  nature  of  the  express  agreement 

averred  in  the  complaint  that  will  justify  the  conclusion  that 

the  terms  **  lawful  liabilities  and  obligations  of  said 

2.  receiver,"  as  therein  used,  were  meant  and  intended 
by  the  parties  in  any  different  sense  from  that  in 
which  those  terms  are  generally  employed?  Can  the  mean- 
ing of  these  terms,  as  they  are  alleged  in  the  complaint  to 
have  been  employed,  be  restricted  to  contractual  liabilities 
and  obligations,  or  obligations  and  liabilities  that  have  been 
liquidated?  Appellant  contends  that  they  should  be  so  re- 
stricted. 

In  the  determination  of  this  question,  we  must  consider 
as  an  established  fact,  that  upon  the  date  fixed  in  the  order 
of  the  court — October  31,  1904 — ^the  receiver  was  lawfully 
liable  to  appellee  for  the  amount  subsequently  determined 
by  the  verdict  in  this  case,  for  an  act  of  negligence  committed 
by  him  while  acting  in  his  capacity  as  receiver,  and  that  al- 
though the  sum  due  as  damages  was  subsequently  ascer- 
tained, yet,  in  contemplation  of  the  law,  it  was  justly  due 
and  owing,  and  should  have  been  paid  by  the  receiver  when 
the  injuries  were  received. 

From  the  very  nature  of  the  business  in  which  the  receiver 
was  engaged,  liabilities  to  passengers  for  injuries  received, 
through  the  negligence  of  his  servants,  while  said  passengers 
were  being  transported  over  the  road  he  was  operating,  were 
likely  to  occur.  Valid  obligations  against  the  receiver  for 
damages  to  goods  and  stock  shipped  over  the  road,  produced 
by  the  same  cause,  were  likely  to  arise.    They  were  neces- 
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sarily  incidental  to  the  business  in  which  he  was  engaged. 
Bartlett  v.  Cicero  Lights  etc.,  Co,  (1898),  177  lU.  68,  52  N.  E. 
339,  42  L.  R.  A.  715,  69  Am.  St.  206 ;  Dow  v.  Memphis,  etc., 
R.Co.  (1884),  20  Fed.  260. 

The  court,  by  the  order  in  question,  was  taking  all  of  the 

property,  including  whatever  betterment  it  had  received 

while  in  charge  of  the  receiver,  out  of  his  hi^nds  and 

4.  tiu-ning  it  over  to  the  company.    The  receiver  could 
not  be  held  personally  liable  for  demands  of  this  char- 
acter arising  against  him  in  his  trust  capacity,  and  these  were 
liabilities  that,  without  some  provision  made  for  their  pay- 
ment, could  not,  as  a  matter  of  law,  be  enforced 

5.  against  the  company  taking  back  the  property.     It 
did  not  inherit  the  debts  and  liabilities  of  the  re- 
ceiver.   Ohio,  etc.,  R.  Co.  v,  Davis  (1864),  23  Ind.  553,  85 
Am.  Dec.  477;  Bell  v.  Indianapolis,  etc.,  R.  Co.  (1876),  53 
Ind.  57;  Indiana  R.  Co.  v.  Maurer  (1903),  160  Ind.  25. 

It  cannot  be  inferred  that  the  court,  by  its  order  turning 

over  the  property  in  the  receiver's  hands  to  the  Terre  Haute 

and  Indianapolis  Railroad  Company,  intended  to  cut 

2.  off  and  dischat'ge  liabilities  against  the  receiver,  of 
the  character  here  involved.  It  is  to  be  presumed  that 
it  was  intended  to  provide  for  such  liabilities  as  though  they 
bad  grown  out  of  and  been  incurred  by  contracts  entered 
into  by  the  receiver  in  connection  with  the  business  of  the 
receivership.  As  before  stated,  they  were  liabilities  that  were 
as  clearly  incidental  to  the  operation  of  the  road  by  the  re- 
ceiver as  were  any  other  claims  or  liabilities  he  might  or 
could  have  incurred,  and  were  clearly  within  both  the  letter 
and  the  spirit  of  the  agreement  set  up  in  the  complaint. 
Gray  v.  Grand  Trunk,  etc.,  R.  Co.  (1907),  156  Fed.  736,  84 
C.  C.  A.  392;  Thompson  v.  Northern  Pac.  R,  Co.  (1899),  93 
Fed.  384,  35  C.  C.  A.  357;  Wahash  R.  Co.  v.  Stewart  (1891), 
41  111.  App.  640. 

Having  determined  that  the  order  of  the  court  imposed 
upon  the  Terre  Haute  and  Indianapolis  Railroad  Company 


360  APPELLATE  COL^RT  OF  INDIANA, 

Vnudalia  R.  Co.  v.  Keys — 46  Ind.  App.  353. 

the  duty  of  paying  appellee's  demand,  it  follows  that 
6.  such  liability  and  obligation  was  a  liability  and  obli- 
gation that  followed  the  Terre  Haute  and  Indianap- 
olis Railroad  Company  and  its  property  into,  and  became 
the  obligation  of,  appellant  company,  precisely  as  it  had  been 
the  obligation  of  the  Terre  Haute  and  Indianapolis  Railroad 
Company.  In  this  respect,  plaintiff  stands  in  the  place  of 
the  Terre  Haute  and  Indianapolis  Railroad  Company. 

Appellant  cites,  in  support  of  its  contention  that  appellee's 
complaint  is  bad  for  the  reasons  urged  against  it,  the  case  of 
Tohin  V.  Central  Vermont  R,  Co,  (1904),  185  Mass. 
2.  337,  70  N.  E.  431.  In  that  case,  plaintiff  received  a 
personal  injury  through  the  negligence  of  the  servants 
of  a  receiver,  who,  under  the  order  of  the  court  appointing 
him,  was  operating  a  railroad,  for  which  injury  the  receiver 
was  liable  in  damages  to  the  plaintiff.  The  receiver  under 
a  proper  decree  of  the  court  sold  the  road  to  defendant.  The 
decree  of  sale  provided  that  the  purchaser  should  take  the 
title  to  the  property  subject  to  the  lien  of  all  debts  and  other 
obligations  and  liabilities  of  the  receiver,  arising  out  of  the 
operation  of  the  road  by  the  receiver,  and  subject  to  the 
right  of  the  court  to  compel  payment  of  the  purchase  price. 
The  receiver  had  been  discharged  without  having  recognized 
or  settled  plaintiff's  claim.  The  court  held,  in  deciding  the 
case,  that  it  was  doubtful  whether  the  action  sounded  in  tort 
or  on  contract,  and  that  the  complaint  was  bad,  as  sounding: 
in  tort  because  the  negligence  charged  was  not  the  negligence 
of  the  defendant,  but  that  of  the  receiver,  for  whose  torts  the 
defendant  was  not  liable ;  and  that  the  plaintiff,  being  com- 
pelled to  rely  upon  a  contractual  right,  could  not  maintain 
the  action,  because  he  was  a  stranger  to  the  contract. 

In  Massachusetts  the  common-law  procedure  still  prevails, 
and  an  action  at  law  cannot  be  maintained  by  a  stranger  to 
a  contract,  though  such  contract  was  made  by  the  parties 
thereto  for  his  special  benefit.  Mellen  v.  Whipple  (1854), 
1  Gray  317;  Exchange  Bank  v.  Rice  (1871),  107  Mass.  37,  9 
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Am.  Rep.  1;  Borden  v.  Boardman  (1892),  157  Mass.  410,  32 
X.  E.  469;  Clare  v.  Hatch  (1902),  180  Mass.  194,  62  N.  E. 
250.    In  this  State  all  distinctions  between  actions  at  law  and 

suits  in  equity  have  been  abolished,  and  under  our 
7.    code  (§251  Burns  1908,  §251  R.  S.  1881)  it  is  well 

settled,  contrary  to  the  rule  in  Massachusetts,  that  all 
actions  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  and  that  one  for  whose  benefit  a  contract  has  been 
made  by  third  parties  may,  in  his  own  name,  sue  the  obligor 
on  the  contract.  Day  v.  Patterson  (1862),  18  Ind.  114; 
Devol  V.  Mcintosh  (1864),  23  Ind.  529;  Dunlap  v.  McNeil 
(1871),  35  Ind.  316;  Miller  v,  Billingsly  (1873),  41  Ind.  489; 
Campbell  v.  Patterson  (1877),  58  Ind.  66;  Stanton  v.  Ken- 
rick  (1893) ,  135  Ind.  382. 

The  only  distinctions  that  can  be  made  between  this  case 
and  many  of  those  cited  from  this  State  lie  in  the  fact  that 
the  liabilities  which  the  Terre  Haute  and  Indianapolis  Rail- 
road Company  contracted  to  pay  arose  out  of  a  tort,  and 
were  unliquidated,  and  that  the  promise  of  the  company  was 
not  made  to  another  person,  but  grew  out  of  the  proceedings 
of  court,  the  company's  petition  and  the  court's  order,  and 
these  distinctions  do  not  affect  the  principle  involved  in  the 
decision  of  the  question. 

It  is  certainly  entirely  competent  for  parties  to  create  a 
contractual  liability  against  themselves  for  the  payment  of 

damages,  liquidated  or  not,  arising  out  of  either  their 
2.    own  or  other  people's  torts,  and  the  obligation  of  the 

Terre  Haute  and  Indianapolis  Railroad  Company  to 
pay  appellee's  claim  was  no  less  binding  and  effective  as 
against  the  company  because  its  agreement  was  made  in  a 
judicial  proceeding  and  evidenced  by  its  petition  to  the  court. 
It  was  an  agreement  founded  upon  a  valuable  consideration, 
and  every  reason  that  would  apply,  were  the  promise  made 
to  a  natural  or  artificial  person  instead  of  to  a  court,  applies 
to  support  the  contract  in  favor  of  the  beneficiary  named 
therein. 
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The  cases  of  Oray  v.  Grand  Trunk,  etc.,  B.  Co.,  supra, 
Thompson  v.  Northern  Pac.  R.  Co.,  supra,  and  Wabash  R. 
Co,  V.  Stewart,  supra,  are  directly  in  point  in  support  of  both 
propositions. 

The  complaint  is  not  open  to  the  objections  urged  against  it. 

It  is  insisted  that  the  evidence  is  insuiBcient  to  sustain  the 
verdict :  (1)  Because  it  fails  to  follow  the  averments  of  the 
complaint,  in  that  the  complaint  avers  that  the  injury  com- 
plained of  resulted  from  the  negligence  of  **the  engineer  and 
agents  of  said  company  in  charge  of  said  locomotive  and 
train,"  while  the  proof  was  that  the  engineer,  whose  negli- 
gent fault  caused  appellee's  injury,  was  the  servant  of  the 
receiver,  and  not  of  the  company;  (2)  that  the  order  of  the 
court,  introduced  in  evidence  to  sustain  appellee's  charge 
that  the  Terre  Haute  and  Indianapolis  Railroad  Company 
expressly  agreed  to  assume  and  pay  all  obligations  sued  on, 
affirmatively  shows  that  appellee's  demand  is  not  within  the 
purview  of  the  agreement  and  order  of  court  relied  upon. 

Regarding  the  first  point  made,  there  can  be  no  question 

that  appellant  is  right  in  the  proposition  that  a  plaintiff 

must  recover  according  to  the  allegations  of  his  com- 

8.  plaint,  or  not  at  all.     He  will  not  be  permitted  to 
allege  one  case  in  his  complaint  and  prove  another  by 

his  evidence ;  but  this  was  not  undertaken  to  be  done  here. 

The  theory  of  appellee's  case  was  that  his  injury  was 

caused  by  the  negligence  of  the  receiver,  and  that  appellant's 

liability  therefor  arose  out  of  its  acceptance  of  the 

9.  property  from  the  hands  of  the  receiver,  under  the 
proceedings  and  order  of  the  court  imposing  the  lia- 
bility upon  the  party,  in  whose  place  and  stead  appellant 
stands,  to  pay  the  damages  resulting  from  the  receiver's 
negligence  complained  of;  and  if  the  complaint  was  not  good 
on  this  theory  it  was  not  good  at  all,  for,  notwithstanding  the 
averment  that  the  injury  resulted  from  the  negligence  of 
** the  engineer  *  *  *  of  said  company,"  the  other  specific 
averments  of  the  complaint  show  clearly  that  the  engineer 
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in  question  was  not  the  servant  of  either  the  Terre  Haute 
and  Indianapolis  Railroad  Company  or  appellant,  but  that 
he  was  the  servant  of  the  receiver. 

It  is  shown  by  the  averments  of  the  complaint  that  at  the 
time  the  injury  occurred  the  Terre  Haute  and  Indianapolis 
railroad  was  being  operated  by  the  receiver,  and  that  on  that 
day  the  appellee  boarded  one  of  ''defendant's  cars,  operated 
as  aforesaid,"  and  that  it  was  while  riding  as  a  passenger 
on  this  car  that  he  received  his  injury.  The  words  **  defend- 
ant's cars,'*  taken  in  connection  with  the  other  averments 
of  the  complaint,  must  be  and  clearly  were  understood  by  all 
parties  to  mean  the  cars  of  the  Terre  Plaute  and  Indianap- 
olis Railroad  Company,  operated  by  the  receiver.  Since  the 
cars  were  being  operated  by  the  receiver,  the  engineer  and 
agents  in  charge  thereof  were  necessarily  the  agents  not 
of  the  company,  but  of  the  receiver ;  and  although  the  com- 
plaint bears  evidence  of  gross  and  inexcusable  carelessness 
in  its  preparation,  there  was  no  room  to  misunderstand  the 
theory  upon  which  appellee  claimed  a  right  to  recover.  No 
objection  was  apparently  taken  to  the  complaint  in  the  court 
below  on  account  of  its  failing  to  show  a  liability  against  the 
receiver,  and  this  objection  is  not  urged  here  against  the  suf- 
ficiency of  the  complaint.  If  appellant's  position  on  this 
point  is  well  taken,  then  its  demurrer  to  the  complaint  should 
have  been  sustained,  because,  as  before  remarked,  the  com- 
plaint is  not  sufficient  to  make  a  case,  on  the  theory  that  it 
was  the  negligence  of  defendant  which  caused  the  injury 
complained  of.  Had  such  objection  been  pointed  out  in  the 
court  below,  the  confused  and  conflicting  averments  of  the 
complaint  could  and  would  readily  have  been  cured  by 
amendment,  and  the  objection  obviated. 

The  cause  was  submitted  to  trial  by  both  parties  on  the 

only  theory  on  which  it  can  be  sustained.    They  took  their 

chances  to  win  or  lose.    The  judgment  is  clearly  a  bar 

10.  to  any  other  action  for  the  same  cause.  Such  being 
the  ease,  this  court  will  go  to  the  limit  of  liberality  in 
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construing  the  complaint,  in  order  to  sustain  it  upon  the 
theory  the  parties  have  given  it,  and  upon  which  it  has  been 
tried. 

The  record  of  the  federal  court,  introduced  in  evidence, 

shows  that  the  property  of  the  Terre  Haute  and^Indianap- 

olis  Railroad  Company  was  in  the  hands  of  a  receiver 

11.  appointed  by  the  United  States  circuit  court  for  the 
district  of  Indiana,  in  a  certain  suit  pending  therein, 
and  that  such  receiver  had  been  operating  said  road  under 
the  order  of  the  court;  that  said  Terre  Haute  and  Indian^ 
apolis  Railroad  Company  filed  its  petition  in  said  court,  in 
said  proceedings,  setting  forth  its  solvency  and  ability  to 
pay  its  liabilities,  and  offering  to  pay  all  the  liabilities  and 
obligations  incurred  by  the  receiver  in  operating  the  prop- 
erty of  the  company,  and  praying  that  the  possession  of  all 
of  its  property  and  assets  in  the  hands  of  the  receiver,  in- 
cluding those  acquired  by  him,  be  turned  over  to  it. 

The  third  paragraph  of  the  order  of  the  court  made  in  the 
premises,  directed  the  receiver  to  turn  over  said  property  to 
said  company,  and  further  ordered  said  company  to  assume 
and  pay  all  lawful  liabilities  and  obligations  of  said  receiver, 
existing  at  the  close  of  business  on  October  31, 1904. 

The  sixth  clause  of  the  order  was  as  follows:  **The  re- 
ceiver herein,  upon  the  surrender  and  delivery  of  the  prop- 
erty, as  hereinbefore  provided,  to  said  Terre  Haute  and  In- 
dianapolis Railroad  Company,  shall  be  discharged  as  an 
operating  receiver,  but  shall  be  continued  as  a  receiver,  for 
the  purpose  of  prosecuting  and  defending,  as  he  may  be  ad- 
vised, any  and  all  actions  brought  by  or  against  him,  and 
which  may  be  pending  in  any  court  at  the  time  such  surren- 
der and  delivery  is  made,  and  for  the  purpose  of  settling  his 
accounts  as  such  receiver."  . 

The  seventh  paragraph  was  as  follows:  **For  the  purpose 
of  enforcing  compliance  with  the  terms  of  this  order,  and  for 
the  adjustment  and  determination  of  all  claims  and  rights  of 
action  by  or  against  said  receiver,  the  court  retains  jurisdic- 
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tion  of  this  cause  and  of  the  property  delivered  and  trans- 
ferred by  the  receiver,  as  hereinbefore  provided. ' ' 

It  is  the  contention  of  appellant  that  when  all  of  these 
clauses  of  the  court's  order  in  the  matter  under  considera- 
tion are  construed  together,  it  becomes  apparent  that  the 
liabilities  and  obligations  which  the  Terre  Haute  and  In- 
dianapolis Railroad  Company  was  required  to  assume  and 
pay,  referred  to  in  the  third  paragraph  of  the  order,  did  not 
include  liabilities  of  the  character  here  sued  on;  that  the 
federal  court  still  retains  jurisdiction  of  the  receivership  and 
jurisdiction  to  determine  all  claims  of  this  character  against 
the  receiver,  and  that  the  receiver  was  not  discharged ;  that 
his  oflScial  life  was  prolonged  for  the  particular  purpose  of 
adjusting  claims  of  this  character,  and  that  until  such  claims 
have  been  so  settled  and  adjusted  in  said  court  they  consti- 
tute no  liability  against  the  Terre  Haute  and  Indianapolis 
Railroad  Company  or  appellant  company. 

If  there  was  no  liability  existing  in  appellee's  favor  against 

the  receiver  on  October  31,  1904,  none  could  be  brought  into 

being  by  any  subsequent  act  of  the  court,  the  receiver 

12.   or  the  appellee.     Had  appellee  sued  the  receiver  in 
the  federal  court,  where  the  receivership  was  pending, 
for  the  damages  recovered  in  this  action,  he  could  only  re- 
cover because  the  receiver  became  liable  to  him  at  the  time 
the  injury  was  received — June  13,  1904. 

Under  clause  seven  of  the  order  of  the  court,  the  court 

undoubtedly  retains  jurisdiction  over  the  receivership  and 

the  property  of  the  road,  precisely  as  though  the  or- 

11.  der  in  question  had  not  been  made,  and  for  the  ex- 
press purpose  of  settling  claims  against  the  receiver 
of  the  character  here  sued  on.  But  there  is  nothing  in  this 
clause  of  the  order  that  in  any  manner  tends  to  show  that 
the  court  did  not  intend  that  the  Terre  Haute  and  Indian- 
apolis Railroad  Company  should  pay  every  dollar  of  such 
claims,  just  as  the  company  proposed  to  do  in  its  petition 
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asking  for  possession  of  the  property,  and  as  "it  was  required 
to  do  by  the  third  paragraph  of  the  order  of  the  court.  The 
court,  by  paragraph  seven  of  the  order,  gave  to  those  who 
had  such  claims  a  means  of  presenting  and  adjusting  their 
claims.  It  retained  in  its  hands  a  weapon  to  compel  their 
payment  when  adjusted. 

The  federal  statute  confers  jurisdiction  upon  the  state 
courts  to  hear  and  determine  questions  of  the  liability  of  re- 
ceivers, operating  railroads  under  appointment  from 

13.  federal  courts,  for  damages  growing  out  of  the  negli- 
gence of  such  receiver's  servants  in  operating  the  road, 

and  the  adjudications  of  the  state  courts,  so  far  as  settling 
the  questions  of  the  liability  of  the  receiver  and  the  assess- 
ment of  damages  are  concerned,  are  binding  and  conclusive. 
Malott  V.  Hawkins  (1902),  159  Ind.  127;  Malott  v.  Shimer 
(1899),  153  Ind.  35,  74  Am.  St.  278;  Oableman  v.  Peoria, 
etc.,  K  Co,  (1900),  179  U.  S.  335,  21  Sup.  Ct.  171,  45  L.  Ed. 
220;  Texas,  etc.,  B.  Co.  v.  Johnson  (1894),  151  U.  S.  81,  14 
Sup.  Ct.  250,  38  L.  Ed.  81. 

Appellee  might  have  sued  the  receiver  in  the  state  court 
to  settle  and  determine  the  question  of  liability  and  damages. 

These  questions  being  once  legally  determined,  we  do  not 

understand  appellant  to  contend  that  it  would  not,  under 

the  terms  of  the  order  of  the  federal  court,  by  virtue 

14.  of  which,  through  the  consolidation  of  the  companies, 
it  was  created  and  came  into  possession  of  the  prop- 
erty of  the  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany, be  liable  for  the  amount  adjudged  against  the  re- 
ceiver, or  that  it  could  not'properly  be  sued  therefor.  This 
being  so,  it  follows  that  as  between  the  receiver  and  appel- 
lant, the  appellant  is  the  party  primarily  liable  to  pay  ap- 
pellee's demand,  and,  being  primarily  liable  to  pay  said  de- 
mand, no  good  reason  is  presented  why  it  should  not  be  sued 
in  the  first  instance,  and  whether  the  suit  to  fix  the  liability 
and  recover  the  damages  was  brought  in  the  federal  or  the 
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state  court  could  make  no  difference,  as  both  courts  have 
jurisdiction  of  the  parties  and  of  the  subject-matter. 

The  case  of  Tobin  v.  Central  Vermont  R.  Co.  (1904),  185 
Mass.  337,  70  N.  E.  431,  is  again  urged  upon  our  attention 
to  sustain  the  position  that  jurisdiction  to  settle  and  adjudi- 
cate appellee's  claim  resided  exclusively  in  the  court  in  which 
the  receivership  was  pending.  The  case,  however,  does  not 
sustain  appellant's  contention  upon  this  point.  It  seems  that 
under  the  practice  in  Massachusetts,  where  the  supreme  court 
afiSrms  a  decision  of  the  lower  court  deciding  that  a  plain- 
tiff's complaint  is  insufficient  to  state  a  cause  of  action,  yet, 
if  by  amendment  the  complaint  could  be  made  good,  the 
court  is  authorized  to  direct  that  such  amendment  be  allowed, 
and  in  the  case  cited  it  was  contended  by  appellant  that 
although  a  complaint  was  not  sufficient  at  law  to  state  a 
cause  of  action  against  defendant,  yet  that  it  might  be  so 
amended  as  to  show  grounds  for  equitable  relief.  The  court 
declined  to  permit  the  amendment  to  be  made,  not  on  the 
ground  that  the  state  court  did  not  have  jurisdiction  to  hear 
and  determine  the  case,  had  the  amendment  been  permitted, 
but  because  the  matters  sought  to  be  litigated,  and  the  prop- 
erty out  of  which  plaintiff's  demand  could  be  paid,  were 
within  the  jurisdiction  and  under  the  control  of  the  court 
appointing  the  receiver,  and  that  such  court  could  best  pass 
on  and  adjust  the  rights  and  equities  of  the  parties,  and  that 
there  was  no  imperative  rule  requiring  the  state  court  to  take 
jurisdiction  of  the  matter,  therefore,  as  a  matter  of  discre- 
tion, the  court  declined  to  take  jurisdiction.  But  here  the 
state  court  has  already  assumed  jurisdiction  of  this 

15.  case,  has  tried  and  determined  the  questions  and  issues 
between  the  parties,  and  that  without  any  objection 
whatever  made  as  to  the  jurisdiction  and  authority  of  the 
court  to  hear  and  determine  the  mattiers  involved.  No  mo- 
tion was  made  to  transfer  the  case  to  the  federal  court,  and 
no  application  made  to  the  federal  court,  in  which  the  re- 
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ceivership  was  pending,  to  restrain  the  prosecution  of  the 
case  in  the  state  court.  No  question  of  jurisdiction,  there- 
fore, is  presented  in  the  case.  It  is  onlx  a  question  as  to 
whether  a  cause  of  action  exists  against  defendant  upon  the 
facts  stated,  and  this  question,  we  think,  is  squarely  deter- 
mined against  appellant  in  the  cases  of  Oray  v.  Grand  Trunk, 
etc,  jB.  Co,,  supra,  Thompson  v.  Northern  Pac,  R.  Co.,  supra, 
and  Wabash  R.  Co,  v.  Stewart,  supra. 

Had  appellant  presented  a  motion  to  transfer  the  case  to 
the  federal  court,  where  the  receivership  was  pending,  a  dif- 
ferent question  would  be  presented;  or  had  an  application 
been  made  to  the  federal  court  to  restrain  the  prosecution  of 
this  suit,  a  different  question  would  have  been  presented. 
Then  the  court  would  have  precisely  such  a  question  as  was 
presented  in  the  case  of  Jessup  v.  Wabash,  etc.,  R.  Co. 
(1890),  44  Fed.  663. 

An  action  similar  to  the  one  here  involved  was  instituted 
in  the  state  court.  The  defendant  in  that  case  applied  to  the 
federal  court,  in  which  the  receivership  was  pending,  for  an 
injunction  to  restrain  the  plaintiff  in  the  case  from  prose- 
cuting his  suit  in  the  state  court,  and  an  injunction  was 
granted.  In  that  case,  the  application  for  the  restraining 
order  was  promptly  made,  upon  defendant 's  discovery  of  the 
nature  of  the  action.  It  is  clearly  intimated  in  the  decision 
of  the  court  that  had  defendant  not  proceeded  with  prompt- 
ness in  his  application  for  a  restraining  order,  upon  discov- 
ering the  nature  of  the  suit,  his  petition  would  have  been 
dismissed.  The  case  proceeds  upon  the  theory  that  the  state 
court  had  power  and  jurisdiction  to  hear  and  determine  the 
question  that  was  involved,  and  that  had  the  case  proceeded 
to  judgment,  as  here,  the  liability  of  defendant  would  be 
fixed,  if  the  judgment  was  against  him. 

The  same  is  true  of  the  case  of  Stewart  v.  Wisconsin  Cent. 
R.  Co.  (1902),  117  Fed.  782,  to  which  our  attention  has  been 
directed. 
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None  of  these  cases,  we  think  are  in  point  to  sustain  the 
views  of  appellant. 

Appellant  challenges  the  ruling  of  the  court  below  in  re- 
fusing to  permit  its  witnesses,  Doctor  Hicks,  Doctor  Ross  and 
Mr.  Ludlow,  to  answer  certain  questions  propounded 

16.  by  appellant.  What  appellant  expected  to  elicit  from 
the  witnesses  in  answer  to  the  questions  propounded 
is  not  shown  in  appellant 's  brief,  and  we  do  not  know  what 
precise  question  was  presented  by  these  rulings.  Appellant 
states  the  grounds  upon  which  he  claims  the  court  excluded 
the  answers,  but  it  makes  no  diflPerence  what  reason  the  court 
assigns  for  its  ruling,  or  whether  it  assigns  any.  Appellant 
must  show  that  there  was  error  in  the  ruling  complained  of. 
Unless  we  know  what  he  expected  to  prove  by  the  evidence 
excluded,  no  question  is  presented  for  our  determination. 
If  the  offered  evidence  was  properly  excluded  upon  any 
ground,  no  error  was  committed.  The  rules  of  appellate 
procedure  require  appellant  to  set  forth  in  his  brief  so  much 
of  the  record  as  presents  the  point  relied  upon  as  error,  so 
as  not  to  require  the  court  to  dig  through  the  transcript  in 
search  of  the  question  that  is  to  be  determined.  No  reversible 
error  is  presented  to  us  by  the  record. 

Judgment  aflSrmed. 


Harmon  et  al.  v.  Pohle. 

[No.  7,232.    Filed  June  23.  1910.     Petition  to  modify  Judgment  de- 
nied October  11,  1910.] 

1.  Ij^ndlord  and  Tenant. —  Contracts. —  Construction. —  Clearing 
Land. — A  lease  providing  that  "the  lessees  shall,  and  agree  to. 
clear  said  timber  land  for  cultivation,  and  plant,  cultivate  and 
tend  not  less  than  fifteen  acres  each  year  until  all  said  timber 
land  is  clear,  and  for  so  doing  the  lessees  shall  have  the  *  •  * 
exclusive  use  of  the  land  so  cleared  for  two  annual  crops  for 
each  fifteen  acres  so  cleared,'*  requires  fifteen  acres  to  be  cleared 
annually,    p.  371. 

Vol.  46—24 
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2.  I^NOLOBD  AND  TENANT. — Breock  of  Condition  Subsequent. — Re- 
entry. — Demand. — A  landlord  must  rei^nter  If  he  desires  to  avail 
himself  of  the  breach  of  a  condition  subsequent,  but  a  demand  for 
possession,  and  a  refusal  thereof,  is  equivalent  to  a  reentry, 
p.  372. 

3.  Landlord  and  Tenant. — Recovery  of  Possession. — Reentry. — 
Demand. — Complaint.— A  complaint  by  a  landlord,  alleging  that 
defendant  lessees  failed  to  clear  the  land  as  agreed,  that  plain- 
tiff demanded  that  it  be  cleared,  that  defendants  refused  to  clear 
it,  and  that  defendants  refused  to  deliver  possession  of  the  land, 
although  requested  to  do  so,  sufficiently  shows  the  equivalent  of 
a  reentry,    p.  372. 

4.  Landlord  and  Tenant. —  Lease. —  Breach. —  Damages. —  Com- 
plaint.— A  complaint  alleging  that  defendants  leased  certain  prop- 
erty from  the  plaintiff,  and  that  they  violated  such  lease,  to  plain- 
tiffs damage,  is  sufficient  on  demurrer,    p.  372. 

5.  Jury. — Right  of  Trial  VU- — Landlord  and  Tenant. — Recovery  of 
Possession. — Damages. — A-n  action  for  the  recovery  of  possession 
of  leased  premises  by  reason  of  the  breach  of  a  condition  subse- 
quent; and  for  damages  for  the  breach  of  such  covenant,  is  triable 
by  jury,  though  there  is  a  prayer  for  the  cancelation  of  the  lease, 
p.  373. 

Prom  Dearborn  Circuit  Court;  Frank  B.  Shutts,  Special 
Judge. 

Action  by  William  Pohle  against  Leonard  Harmon  and 
others.  Prom  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Givan  &  Oivan,  Llewellyn  E.  Davis  and  L.  B.  Ewhank^ 
for  appellants. 

Nicholas  Cornet  and  McMullen  <&  McMullens,  for  appellee. 

RoBY,  J. — The  appellee's  amended  complaint  is  in  two 
paragraphs,  demurrers  to  each  of  which  were  overruled. 
Answers  of  general  denial  were  filed.  Apellants  moved  that 
the  issue  be  submitted  to  a  jury.  The  motion  was  overruled, 
and  the  cause  was  tried  without  a  jury.  The  finding,  as  well 
as  the  judgment,  was  for  appellee,  for  possession  of  the  real 
estate  described  and  $482.54  damages.  Appellants'  motion 
for  a  new  trial  was  overruled.  The  first  paragraph  of  com- 
plaint sought  to  recover  certain  described  real  estate,  to  the 
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immediate  possession  of  which,  it  is  alleged,  appellee  is  en- 
titled. 

The  sufficiency  of  this  pleading  primarily  depends  upon 
the  construction  of  a  lease  made  by  appellee  to  appellants. 

The  lessor  (appellee)  by  said  instrument,  leased  to  appel- 
lants 173  acres  of  land  on  the  following  terms : 

"The  lessees  shall,  and  agree  to,  clear  said  timber  land 
for  cultivation,  and  plant,  cultivate  and  tend  not  less 
than  fifteen  acres  each  year  until  all  of  said  timber  land 
is  clear,  and  for  so  doing  the  lessees  shall  have  the  ab- 
solute and  exclusive  use  of  the  land  so  cleared  for  two 
annual  crops  for  each  fifteen  acres  so  cleared,  and  after 
the  use  of  each  fifteen  acres  so  cleared  for  two  succes- 
sive annual  crops,  as  aforesaid,  such  fifteen  acres  shall 
revert  to  the  lessor,  and  be  released  and  freed  from 
this  lease,  and  the  lessees  shall  have  no  further  right 
to  or  control  over  each  or  any  fifteen  acres  when  so  re- 
leased, that  is  to  say,  the  lessees  shall  have  the  use  of 
the  land  for  two  successive  annual  crops  for  clearing 
the  same  as  aforesaid. ' ' 

The  appellee  contends  that  the  lease  required  appellants  to 

clear  fifteen  acres  of  land  each  year ;  appellants  contend  that 

the  cultivation  of  fifteen  acres  each  year  required  that 

1.    fifteen  acres  be  cleared  every  second  year.     We  think 

appellee's  view  is  the  better  one.    The  purpose  was  to 

clear  the  land.     The  length  of  the  term  depended  upon  the 

time  necessary  to  do  the  work.     Had  it  been  intended  to 

clear  fifteen  acres  every  other  year,  it  is  probable  that  some 

definite   expression   of   that  fact  would  have   been   made. 

*'Each  year,"  as  used,  had  relation  to  the  clearing  as  well 

as  to  the  cultivating  of  the  land. 

The  lease  provides  as  follows : 

"And  the  lessees  covenant  to  release  and  turn  over  to 
said  lessor  the  land  as  cleared  as  herein  provided  in 
good  condition,  and  failing  fully  and  faithfully  in  let- 
ter and  spirit  to  perform  their  covenants  and  agree- 
ments, as  herein  contained,  it  shall  be  lawful  for  said 
lessor  to  reenter  said  premises,  and  to  have  such  prem- 
ises again  without  let  or  hindrance,  and  this  lease  and 
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everything  therein  contained  on  said  lessor's  behalf 
to  be  done  and  performed  shall  cease,  determine  and  be 
utterly  void.*' 

It  is  well  settled  that  there  must  be  a  reentry  by  the  lessor 
who  desires  to  avail  himself  of  the  breach  of  a  condition  sub- 
sequent (Van  Horn  v.  Mercer  [1902],  29  Ind.  App. 

2.  277),  and  also  that  a  demand  for  possession  and  a 
refusal  to  deliver  it  are  equivalent  to  a  reentry.    Cory 

V.  Cory  (1882),  86  Ind.  567. 

The  objection  is  made  to  the  complaint  that  a  reentry  is 

not  shown  by  it.     Performance  of  the  condition  of  the  lease 

by  appellee  on  his  part  is  averred,  and  that  appel- 

3.  lants  have  failed  to  clear  fifteen  acres  of  land  each 
year,  and  have  made  it  impossible  to  deliver  said  land 

as  stipulated;  that  appellee  demanded  that  they  clear  said 
land  and  deliver  the  possession  of  it  to  him  prior  to  the 
bringing  of  this  action,  but  that  appellants  have  failed  and 
refused  so  to  do  and  still  fail  and  refuse.  This  is  sufficient 
to  show  a  breach  of  the  contract  which  entitled  appellee  to 
terminate  said  lease  by  a  reentry.  It  is  also  averred  that 
appellants  *  *  refuse  to  deliver  the  possession  of  the  real  estate 
described  in  said  lease,  although  requested  so  to  do  by  appel- 
lee before  the  bringing  of  his  action/'  This  allegation  is 
sufficient  to  show  a  demand.  Refusal  presupposes  a  demand. 
Snyder  v.  Bdber  (1881),  74  Ind.  47;  Ferguson  v.  Hvll 
(1894),  136  Ind.  339;  WUtcoml  v.  Stringer  (1903),  160 
Ind.  82. 

The  second  paragraph  sets  out  certain  engagements  by  ap- 
pellants, the  breach  thereof  and  damages  resulting  there- 
from.    In  other  words,  it  is  an  action  for  the  recov- 

4.  ery  of  damages  on  account  of  breach  of  contract.    The 
court  did  not  therefore  err  in  overruling  the  demurrer 

to  it. 

The  action  of  the  court  in  denying  a  jury  trial  seems  to 
have  been  baised  upon  the  idea  that  the  first  paragraph  of 
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complaint  was  in  equity  to  secure  the  cancelation  of 

5.  the  lease  between  the  parties.  The  form  of  pleading 
adopted  was  no  doubt  responsible  for  this  misappre- 
hension. While  the  prayer  of  the  paragraph  includes  a  re- 
quest for  the  cancelation  of  the  lease,  the  context  shows  that 
plaintiff  is  invoking  the  terms  of  that  instrument  as  the  basis 
of  his  action. 

The  stipulation  is  to  the  effect  that  the  lease  in  the  con- 
tingency specified  might  be  terminated,  and  become  **void  so 
far  as  the  rights  of  appellants  thereunder  are  concerned.'' 
In  other  words,  that  it  is  voidable  by  appellee  in  certain  con- 
tingencies.    Island  Coal  Co.  v.  Combs  (1899),  152  Ind.  379. 

The  plaintiff  avers  full  performance  on  his  own, part,  and 
in  his  second  paragraph  asks  judgment  on  account  of  breach 
of  the  contract  in  certain  particulars  specified. 

The  action  is  one  to  recover  possession  of  real  estate. 
§1096  Burns  1908,  §1050  R.  S.  1881.  And  see  Woodward  v. 
Mitchell  (1895),  140  Ind.  406;  Island  Coal  Co.  v.  Combs, 
supra. 

In  such  cases  trial  by  jury  may  be  demanded.  Puter- 
laugh  V.  Puterbaugh  (1892),  131  Ind.  288,  15  L.  R.  A.  341 ; 
Trittipo  V.  Morgan  (1885),  99  Ind.  269. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial. 


United  States  Fidelity  and  Guaranty  Company 
V.  The  State  of  Indiana,  ex  rel.  Ballard. 

[No.  7,132.    Filed  October  11,  1910.] 

1.  Intoxicating  Liquors. — Sales  to  Intoxicated  Persons. — Knowl- 
edge,— Presumptions. — Evidence  that  a  saloon-keeper  sold  liquor 
to  an  intoxicated  person  shows,  prima  faciei  that  such  saloon- 
keeper knew  such  person  was  intoxicated,  the  presumption  bein^ 
that  he  knew  what  was  apparent,  want  of  knowledge  in  such 
cases  constituting  a  defense,    p.  375. 

2.  Intoxicating  Liquors. —  Sales  to  Intoxicated  Persons. —  Dam- 
ages.—Statutes. — Section  fifteen  of  the  act  of  1875   (Acts  1875 
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[s,  s.]  p.  55),  prohibiting  the  sale,  barter,  or  gift,  of  liquor  to  an 
intoxicated  person.  Is  still  in  force  so  far  as  It  supports  a  civil 
action  under  §8355  Burns  1908,  §5323  R.  S.  1881,  giving  to  any 
person  whose  right  of  support  has  been  injured  by  reason  of  the 
sale  of  liquor  to  any  intoxicated  person,  a  right  of  action  on  the 
bond  of  the  saloon-keeper,    p.  376. 

3.  iNToxicATiisG  Liquors. —  Sales  to  Intoxicated  Persons. —  Damr 
ages. — Direct  and  Remote. — Evidence. — In  an  action  for  damages 
caused  by  the  sale  of  liquor  to  an  intoxicated  person,  it  is  only 
necessary  to  prove  that  the  liquor  sold  contributed  to  the  Intoxi- 
cation and  that  the  damages  were  either  directly  or  remotely 
caused  thereby,    p.  377. 

4.  Trial. —  Instructions. —  Inapplicability. —  An  Instruction  not  ap- 
plicable to  the  evidence  should  be  refused,    p.  377. 

5.  Intoxicating  Liquors. — Sales  to  Intoxicated  Persons. — Outside 
of  Saloons. — Bonds. — LiaWity. — ^The  surety  on  a  saloon-keeper's 
bond  is  liable  for  unlawful  sales  made  to  intoxicated  persons  in 
a  room  outside  of  the  saloon  proper,    p.  377. 

Prom  Gibson  Circuit  Court ;  0.  M.  Welbom,  Judge. 

Action  by  The  State  of  Indiana,  on  relation  of  Stella  Bal- 
lard and  another,  against  the  United  States  Fidelity  and 
Guaranty  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

M.  W.  Fields  and  A,  L.  Gray,  for  appellant. 

R.  W.  Armstrong  and  Thomas  Duncan,  for  appellee. 

CoMSTOCK,  C.  J. — The  Stiate  of  Indiana,  on  relation  of 
Stella  Ballard  and  Amanda  Ballard,  brought  this  action 
against  appellant  to  recover  for  the  breach  of  a  statutory 
bond.  It  is  alleged  in  the  complaint  that  in  April,  1906, 
William  R.  Fuller  (now  deceased)  obtained  from  the  board 
of  commissioners  a  license  to  sell  intoxicating  liquors  at 
Ilillham,  Dubois  county,  Indiana,  for  a  term  of  one  year; 
that  he  executed  the  bond  in  suit  and  filed  it  with  the  auditor 
of  said  county,  with  appellant  as  surety  thereon,  conditioned 
that  he  would  keep  an  orderly  house  and  pay  all  judgments 
for  civil  damages  accruing  out  of  any  unlawful  sales,  as  pro- 
vided for  by  the  laws  of  this  State. 

The  complaint  further  alleges  that  said  Fuller,  while 
doing  business  under  said  license  on  December  22,    1906, 
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unlawfully  sold  and  delivered  intoxicating  liquor  to  Knoefel 
Line,  while  said  Line  was  in  a  state  of  intoxication;  that 
while  said  Line  was  so  intoxicated  and  in  a  drunken  condi- 
tion by  reason  of  the  intoxicating  liquors  so  unlawfully  sold 
and  delivered  to  him,  as  before  stated,  said  Line  shot  and 
killed  Charles  Ballard,  brother  of  the  relatrixes,  whereby 
they  were  injured  in  their  means  of  support. 

The  cause  was  put  at  issue  by  a  general  denial,  submitted 
to  a  jury  for  trial,  resulting  in  a  verdict  and  judgment  for 
plaintiff  in  the  sum  of  $400  as  to  relatrix  Stella  Ballard,  and 
a  judgment  for  defendant  as  to  relatrix  Amanda  Ballard. 

Appellant  relies  for  reversal  on  the  overruling  of  its  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment. 

Under  the  first  specification  of  error,  counsel  for  appellant 
have  discussed  only  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  the  giving  of  the  third  instruction  by  the  court 
upon  its  own  motion,  and  the  refusing  to  give  the  thirteenth 
instruction  requested  by  appellant.  Other  alleged  errors  are 
therefore  waived. 

Said  third  instruction  reads  as  follows:  **By  another  sec- 
tion of  the  statute  on  the  subject  of  intoxicating  liquors 
[§2484  Burns  1908,  Acts  1905  p.  584,  §573]  it  is  pro- 
1.  vided:  *  Whoever  sells,  barters  or  gives  away  any 
spirituous,  vinous,  malt  or  other  intoxicating  liquor  to 
any  person  at  the  time  in  a  state  of  intoxication,  knowing 
him  to  be  in  a  state  of  intoxication,  shall  on  conviction  be 
fined.'  It  has  been  decided  and  is  the  law  of  this  State,  that 
when  a  sale  or  gift  has  been  proven  and  that  the  purchaser 
was  at  the  time  in  a  state  of  intoxication,  this  is  sufficient, 
prima  facie,  to  make  out  a  case  of  unlawful  sale  or  gift,  so 
far  as  the  question  of  the  intoxication  of  the  party  is  con- 
cerned. When  the  fact  of  intoxication  is  shown,  the  law 
will  presume  the  seller  knew  it.  Whether  or  not  an  individ- 
ual is  in  a  state  of  intoxication  is  a  fact  ordinarily  open  to 
the  perception  of  others,  and  persons  intrusted  with  the  sale 
of  intoxicating  liquor  must  take  notice  of  the  condition  of 
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those  who  apply  for  it.  If  the  degree  of  intoxication  should 
be  so  slight  as  not  to  be  noticeable  to  the  seller,  or  if,  on  ac- 
count of  concealment,  deception,  or  any  other  peculiarity  in 
any  case,  it  should  escape  detection — although  reasonable 
care  was  exercised — ^it  would  be  a  legitimate  defense  to  make 
such  facts  appear." 

It  is  insisted  that  in  this  instruction  the  court  invaded  the 
province  of  the  jury.  The  point  is  made  that  the  instruction 
is  defective,  because  the  statute  provides  that  it  is  unlawful 
knowingly  to  sell  intoxicating  liquor  to  a  person  intoxicated ; 
and  that,  in  effect,  this  instruction  told  the  jury  that  it  was 
unnecessary  to  prove  knowledge  on  the  part  of  the  seller. 

The  action  is  founded  upon  section  twenty  of  **An  act  to 

regulate  and  license  the  sale  of  spirituous,  vinous  and  malt 

and  other  intoxicating  liquors,''  etc.,  approved  March 

2.  17, 1875  (Acts  1875  [s.  s.]  p.  55),.  which  is  as  follows: 
"Every  person  who  shall  sell,  barter,  or  give  away 
any  intoxicating  liquors  in  violation  of  any  of  the  provisions 
of  this  act,  shall  be  personally  liable,  and  also  liable  on  his 
bond,  *  •  •  to  any  person  who  shall  sustain  any  injury 
or  damage  to  their  [his]  person  or  property,  or  means  of 
support  on  account  of  the  use  of  such  intoxication  [intoxicat- 
ing] liquors,  so  sold,''  etc.  §8355  Burns  1908,  §5323  R.  S. 
1881.  Section  fifteen  of  said  act  reads  in  part  as  follows: 
''Any  person  who  shall  sell,  barter,  or  give  away  any  spirit- 
uous, vinous  or  malt  liquors  to  any  person  at  the  time  in  a 
state  of  intoxication,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined,"  etc. 
Homire  v.  Half  man  (1901),  156  Ind.  470. 

The  last  section  quoted  is  still  in  force,  so  far  as  it  aids  in 
support  of  a  civil  action  under  §8355,  supra.  State,  ex  rel. 
V.  Terheide  (1906),  166  Ind.  689;  Mulcahey  v.  Oivens 
(1888),  115  Ind.  286. 

**  Under  the  act  it  is  necessary  that  two  facts  should  concur 
besides  the  sale  or  gift  of  the  liquor  by  the  defendant  to  con- 
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stitute  a  cause  of  action,  to  wit,  intoxication  resulting 

3.  from  its  use  in  whole  or  in  part,  and  the  loss  of  the 
means  of  support  by  the  plaintiff  in  consequence  of 

such  intoxication.  •  •  •  The  statute  makes  no  distinc- 
tion whether  the  loss  of  the  means  of  the  support  is  the 
direct  or  remote  result  of  the  intoxication.  It  only  requires 
that  it  should  be  established  that  the  loss  of  the  means  of  sup- 
port is  the  result  of  such  intoxication."  Homire  v.  Half- 
man,  supra.  See  also  McCarty  v.  State,  ex  rel,  (1904),  162 
Ind.  218 ;  State,  ex  rel.,  v.  Terheide,  supra;  Nelson  v.  State, 
ex  rel  (1903),  32  Ind.  App.  88;  Dudley  v.  State,  ex  rel 
(1907),  40  Ind.  App.  74;  Greener  v.  Xiehaus  (1909),  44  Ind. 
App.  674. 

There  was  no  error  in  refusing  to  give  the  thirteenth 

4.  instruction,  because  there  was  no  evidence  to  which  it 
was  applicable. 

The  only  remaining  question  before  us  is.  Is  the  evidence 

sufficient  to  sustain  the  verdict  ?     The  controversy  upon  this 

question  grows  out  of  the  fact  that  there  is  evidence 

5.  that  the  sale  of  intoxicating  liquor  was  not  made  in 
the  room  in  which  said  Fuller  was  licensed  to  sell. 

The  evidence  shows  that  Fuller  did  business  on  the  entire 
lower  floor  of  a  two-story  building.  This  lower  floor  was  di- 
vided into  two  rooms,  by  a  partition,  extending  east  and 
west,  in  which  there  was  a  door.  He  conducted  a  saloon  in 
the  north  end  of  the  room  and  a  restaurant  in  the  south  end. 
His  license  authorized  him  to  sell  intoxicating  liquors  in  the 
north  room.  There  was  evidence  that  the  liquor  sold  by 
Fuller  was  delivered  to  said  Line  in  the  restaurant  and  was 
there  drunk.  As  this  was  not  the  room  in  which  he  was 
licensed  to  sell  intoxicating  liquors,  appellant  insists  that,  as 
a  guarantor,  it  was  not  liable. 

For  practical  purposes  the  lower  floor  was  one  room.  Ap- 
pellant obligated  itself  at  the  time  it  went  on  Fuller's  bond 
that  he  would  not  sell,  barter  or  deliver  intoxicating  liquor  to 
any  one  in  a  state  of  intoxication.     The  spirit  of  the  obliga- 
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tion  is  that  the  licensee  will  not  sell  liquor  during  the  life  of 
his  license,  in  violation  of  law,  and  not  use  the  grant  to  vio- 
late the  law.  It  is  a  violation  of  law  to  sell  intoxicating 
liquor  to  an  intoxicated  person  in  or  outside  of  the  building 
described  in  the  license. 
Judgment  aflSrmed. 


GiNTHER  V.  Rochester  Improvement  Company. 

[No.  6,870.    Filed  October  11,  1910.1 

1.  Appeal. — Assignments  of  Errors. — Carrying  Back  Demurrer  and 
Sustaining  to  Complaint.— -A  demurrer  to  an  answer  tests  the  suffi- 
ciency of  the  comnlalnt ;  but  to  present  the  sufficiency  of  the  com- 
p]nint  on  tippeal  the  assignment  must  specificaUy  state  that  the 
court  ei^red  in  failing  to  carry  back  and  sustain  the  demurrer  to 
the  complaint,    p.  380. 

2.  Pleading. — Demurrer  to  Ansicer. — Form  of. — A  demurrer  to  an 
answer,  alleging  that  such  answer  is  insufficient  "for  the  reason 
that  neither  [paragraph  of  answer]  states  facts  sufficient  to  con- 
stitute a  cause  of  action/'  is  not  sufficient    p.  380. 

3.  Pleading. — Demurrer. —  Defective. —  Overruling. —  Appeal, —  It 
does  not  constitute  reversible  error  to  sustain  a  defective  de- 
murrer to  a  bad  answer,    p.  381. 

4.  Appeal. — Briefs. — Wiiiver. — Where  a  brief  sets  out  certain  ob- 
jections to  an  answer,  other  objections  are  waived,    p.  381. 

5.  Appeal. — Assignments  of  Errors. — Sustaining  Demurrer  to  An- 
swer.— Failure  of  Trial  Court  to  Rule. — An  assignment  that  the 
court  erred  in  sustaining  appellee's  demurrer  to  the  seventh  para- 
graplv  of  appellant's  answer,  presents  no  question,  where  a  de- 
murrer thereto  was  sustained  and  appellee  filed  an  amended  para- 
graph to  which  a  demurrer  was  filed,  but  on  which  no  ruling  was 
made.    p.  381. 

<>.  Trial. —  Special  Findings. —  Evidentiary  Facts. —  Evidentiary 
facts  contained  in  a  special  finding  will  be  eliminated;  but  if 
sufficient  facts  remain  to  uphold  the  conclusions  of  law  they  will 
be  sustained,    p.  384. 

T.  Trial. — Special  Findings. — Omissions. —  Presumptions. —  Where 
the  special  findings  om!t  any  facts  set  out  in  a  certain  paragraph 
of  answer,  the  presumption  is  that  such  facts'  were  not  estab- 
lished,   p.  385. 

S.  Vendor  and  Pl'rchaser. — Sales  of  Lots. — Lotteries. — Defense. — 
Where  the  purchasers  of  lots  arrange  for  the  distribution  thereof 
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by  lot,  but  the  vendor  takes  no  part  therein,  such  purchasers 
cannot  defend  against  the  payment  of  the  purchase  price  because 
of  such  distribution  by  lot.    p.  385. 

9.  Trial.— Af  of  ton  for  a  Venire  de  Novo. — Defective  Fr/rf/c/.^-A 
motion  for  a  venire  de  novo,  b*?cause  of  a  defective  verdict,  or  a 
defective  special  finding,  can  be  sustained  only  when  such  verdict, 
or  finding,  is  sc  uncertain,  or  ambiguous,  that  Ao  judgment  can 
be  founded  thereon,    p.  385. 

10.  Appeal. — Weighing  Evidence, — Where  there  Is  some  evidence 
to  sustain  the  material  facts  in  a  case,  the  decision  below  will  be 
sustained,    p.  386. 

31.  Vendob  and  Pubchaskr. —  Contracts. —  General  Allegation  of 
Performance. — Complaint. — Motion  in  Arrest. — In  an  action  to  en- 
force a  contract  for  the  purchase  of  land,  a  complaint  alleging 
that  the  plaintiff  company  '*iias  complied  with  all  the  obligations 
resting  upon  it  under  said  contract,"  is  sufiicient  as  against  a 
motion  in  arrest  of  Judgment,  the  facts  alleged  being  sufficient  to 
bar  another  action,  and  the  defect  being  capable  of  supply  by 
proof,    p.  386. 

12.  Vendob  and  Pubchaseb.  —  Payments.  —  Action  to  Recover 
Amount  Due. — Tender  of  Deed. — Complaint. — In  an  action  to  re- 
cover certain  payments  already  due  under  a  contract  for  the  pur- 
chase of  real  estate.  It  is  not  necessary  for  the  vendor  to  tender 
a  deed,  a  deed  being  demandable  under  the  contract  only  upon 
full  payment,    p.  387. 

Prom  Fulton  Circuit  Court ;  Harry  Bernetha,  Judge. 

Action  by  the  Rochester  Improvement  Company  against 
David  D.  Ginther.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

I.  Conner,  Julius  Rowley  and  Floyd  J.  Mattice,  for  ap- 
pellant. 

G,  W.  Holman  and  R.  C.  Stephenson^  for  appellee. 

Myers,  J. — This  was  an  action  by  appellee  against  appel- 
lant, seeking  to  recover  a  money  judgment  growing  out  of  a 
transaction  between  appellant  and  appellee,  wherein  appel- 
lant and  a  number  of  other  persons  purchased  from  appellee 
certain  lots  in  the  latter 's  addition  to  the  town  of  Rochester, 
Indiana.  The  price  of  each  lot  was  $200,  to  be  paid  for  as 
follows:  $10  cash  and  $1  each  week  until  the  balance  of 
$190  was  fully  paid.     Appellant  defaulted  in  making  his  de- 
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ferred  payments.  A  certain  written  instrument  designated 
a  ** Warranty  Deed  Bond,"  dated  August  17,  1895,  issued 
by  appellee  to  appellant,  stipulated  that,  upon  payment  by 
appellant  of  $190,  in  weekly  payments  of  $1  a  week,  appellee 
would  execute  to  appellant  a  warranty  deed  for  lot  No.  131, 
free  and  clear  of  all  liens  and  encumbrances. 

The  complaint  alleges  that  at  the  time  of  the  commence- 
ment of  this  action  appellant  was  in  default  in  the  sum  of 
$141,  which  was  due  and  unpaid. 

The  second,  third,  and  fourth  assignments  of  error  relate 
to  the  sustaining  of  a  demurrer  for  want  of  facts  to  the  first 
paragraph,  and  to  the  amended  second  and  fourth  para- 
graphs of  answer.  The  same  objection  is  urged  to  each  of 
these  paragraphs.  Appellant  contends  (1)  that  the  demur- 
rer to  each  of  these  answers  should  have  been  carried  back 
and  sustained  to  the  complaint,  since  if  the  complaint 
Avas  not  good,  it  was  error  to  sustain  a  demurrer  to  an 
answer  thereto;  (2)  that  the  form  of  the  demurrer  was  in- 
sufficient, in  that  it  stated  **for  the  reason  that  neither  [par- 
agraph of  answer]  states  facts  sufficient  to  constitute  a  cause 
of  action."     It  is  true,  as  claimed  by  appellant,  that 

1.  a  demurrer  to  an  answer  tests  the  sufficiency  of  the 
complaint,  as  well  as  the  answer  to  which  it  is  ad- 
dressed. But  in  order  to  have  the  ruling  of  the  court  re- 
viewed by  an  appellate  tribunal,  the  complaining  party  must 
present  the  question  by  a  proper  assignment  of  error.  Mc- 
Afee V.  Bending  (1905),  36  Ind.  App.  628,  and  cases  cited. 
Appellant's  assignment  of  error  does  not  raise  any  question 
on  the  complaint. 

As  to  the  form  of  the  demurrer,  it  must  be  conceded  that 

the  contention  of  appellant  is  well  sustained  by  authority. 

School  City  of  Nohlesville  v.  Heinzman   (1895),  13 

2.  Ind.  App.  195;  Wintrode  v.  Renharger  (1898),  150 
Ind.    556;    Oglebay   v.    Tippecanoe   Loan,    etc.,   Co. 

(1908),  41  Ind.  App.  481.     Had  the  court  overruled  the  de- 
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murrer,  no  error  would  have  been  committed,  for  as 

3.  was  said  by  this  court  in  the  case  of  Bell  v.  Hiner 
(1896),  16  Ind.  App.  184:    ''Earlier  cases  held  that 

it  was  reversible  error  to  sustain  a  defective  demurrer  to  an 
answer  without  reference  to  its  sufficiency.  Gordon  v.  Swift 
[1872],  39  Ind.  212;  Dugdale  v.  Culbertson  [1856],  7  Ind. 
664.  Later  and  better  considered  decisions,  however,  declare 
the  law  to  be  that  although  the  demurrer  be  insufficient  to 
test  the  pleading  and  might  be  overruled  without  error,  yet 
if  it  is  in  fact  sustained  and  the  pleading  is  really  bad,  then 
no  harmful  error  occurs."  We  find  no  reason  for  changing 
the  present  rule  covering  the  question  of  the  action  of  the 
trial  court  on  a  defective  demurrer. 

A  demurrer  was  sustained  to  each  of  the  answers,  but  ap- 

peUant  has  not,  either  in  his  points  and  authorities  or  in  his 

argument,  attempted  to  sustain  either  of  the  answers, 

4.  except  in  the  manner  and  form  to  which  we  have 
called  attention.     Any  other  question  touching  either 

of  said  answers  must  be  regarded  as  waived.  Town  of  Wind- 
fall City  V.  First  Nat.  Bank  (1909),  172  Ind.  679;  Theobald 
V.  Clapp  (1909),  43  Ind.  App.  191. 

The  fifth  assignment  is  that  the  court  erred  in  sustaining 
the  demurrer  of  appellee  to  the  seventh  paragraph  of  appel- 
lant's answer.     From  the  record  it  appears  that  ap- 

5.  pellant  filed  a  seventh  paragraph  of  answer,  to  which 
a  demurrer  was  sustained.    By  leave  of  court  this 

paragraph  was  amended,  and  a  demurrer  thereto,  as 
amended,  filed.  No  ruling  seems  to  have  been  made  on  the 
last  demurrer,  therefore  no  question  thereon  is  presented  by 
this  assignment. 

The  next  error  relied  on  by  appellant  is  that  the  court 
erred  in  its  conclusions  of  law.  Under  this  assignment  it  is 
insisted  that  if  the  evidentiary  facts  are  eliminated,  and  the 
ultimate  facts  only,  as  found  by  the  court,  are  considered,  the 
findings  are  insufficient  to  sustain  the  conclusions  of  law. 
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The  findings  cover  nearly  sixteen  pages  of  appellant's 
printed  brief,  and  we  will  attempt  to  give  only  a  brief  synop- 
sis of  4ihem. 

The  court  found  that  appellee  was  incorporated  under  the 
laws  of  this  State,  and  was  authorized  to  purchase,  hold,  im- 
prove, sell  and  convey  real  estate  for  the  purpose  of  promot- 
ing the  interests  of  the  town  of  Rochester,  Indiana,  by  en- 
couraging existing  manufacturing  concerns  and  the  locating 
of  others ;  that  appellee  became  the  owner  of  a  certain  tract 
of  land  in  Fulton  county,  Indiana,  particularly  described; 
that  it  caused  said  land  to  be  platted  and  laid  out  in  lots 
to  the  number  of  173 ;  that  said  lots  were  of  unequal  value ; 
that  on  July  17,  1895,  appellee  and  William  H.  Ogan  en- 
tered into  a  written  contract,  whereby  it  was  provided  that 
Ogau  should  sell  150  of  said  lots  at  $200  each,  the  purchaser 
to  pay  $10  cash  and  $190  in  payments  of  $1  a  week.  In 
case  Ogan  was  successful  in  selling  said  lots,  W.  H.  Stod- 
dard agreed  to  erect  on  one  of  three  certain  lots  in  appellee's 
addition  to  the  town  of  Rochester  a  two-story  brick  building 
and  an  engine-room  of  certain  dimensions,  and  on  or  before 
August  1,1895,  to  equip  said  building  with  the  necessary 
machines  and  power  for  the  manufacture  of  women's  and 
children's  shoes,  and  commence  therein  the  manufacture  of 
shoes  on  or  before  October  1,  1895,  and  to  maintain  and  run 
said  factory,  employing  therein  100  persons,  on  an  average, 
for  each  working  day  in  the  year,  for  a  period  of  at  least 
five  years,  except  for  interruptions  caused  by  fire,  cyclone's, 
strikes  or  acts  of  God. 

In  consideration  of  the  location  of  said  factory  in  Roches- 
ter, appellee  agreed  to  donate  to  said  Stoddard  certain  lots 
in  said  addition  and  to  pay  him  the  sum  of  $10,000.  On 
July  18,  1895,  subscription  papers  were  prepared  and  circu- 
lated by  said  Ogan,  in  which  it  was  stated  that  the  under- 
signed subscribed  for  the  number  of  lots  in  said  addition  set 
opposite  the  subscriber's  name,  at  the  sum  of  $200  a  lot,  to 
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be  paid  for  according  to  the  terms  stated,  said  subscription 
to  be  void  unless  150  lots  were  subscribed  for.  The  lots  were 
to  be  distributed  **the  same  as  college  lots."  On  payment  of 
$10,  the  purchaser  was  to  receive  a  bond  for  a  deed.  The 
sale  of  the  lots  was  for  the.  purpose  of  raising  funds  with 
which  to  locate  a  shoe  factory,  employing  a  certain  number 
of  persons  every  working  day  for  a  period  of  not  less  than 
five  years.  Appellant  subscribed  for  one  of  said  lots,  and 
agreed  to  purchase  and  pay  for  it.  There  were  150  of  said 
lots  subscribed  for.  The  distribution  of  the  lots  **the  same 
as  college  lots,"  meant  that  when  all  the  lots  had  been  taken 
by  subscription  they  were  to  be  distributed  by  placing  the 
numbers  of  the  lots  to  be  drawn  in  a  receptacle,  and  a  per- 
son blindfolded  was  to  draw  simultaneously  the  number  of 
a  lot  and  the  name  of  a  subscriber.  The  number  of  the  lot 
drawn  was  to  be  taken  by  the  one  whose  name  was  drawn 
concurrently  with  the  number  of  the  lot.  After  said  150  lots 
were  subscribed  for,  a  number  of  subscribers  met  to  distrib- 
ute the  lots  to  the  purchasers,  and  organized  by  electing  a 
president  and  tellers. 

Substantially  the  same  method  was  pursued  in  distributing 
appellee's  lots  as  was  pursued  in  distributing  college  lots. 
None  of  the  officers  of  appellee  was  present  at  said  distribu- 
tion, except  Joseph  A.  Myers,  who  was  then  its  secretary. 
Appellee  was  not  present  and  neither  participated  in,  super- 
intended, directed  nor  assisted  in  said  distribution  in  any 
manner;  Joseph  A.  Myers,  appellee's  secretary,  a  sub- 
scriber for  one  lot,  was  present  when  the  distribution  of  lots 
was  made,  and  assisted  therein  by  preparing  for  use  at  that 
time  a  list  of  the  numbers  of  lots  and  the  names  of  sub- 
scribers; but  said  Myers  had  not  been  directed,  instructed, 
requested  or  authorized  by  appellee  to  do  so,  or  to  attend 
such  meeting,  nor  did  said  IMyers  in  any  manner  direct  or 
advise  as  to  the  manner  of  distribution.  Appellant  was  not 
present  at  such  distribution,  but  he  was  awarded  lot  No.  131 
in  said  addition,  in  the  same  manner  that  all  other  lots  were 
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distributed.  Appellant  knew  of  the  distribution,  and  there- 
after accepted  a  warranty  deed  bond  for  said  lot,  and  paid  a 
number  of  instalments  of  the  purchase  price.'  Said  shoe 
company  was  organized,  a  factory  built,  $10,000  paid  by 
appellee  to  said  Stoddard,  and  certain  lots  donated,  all  as 
provided  for  in  said  contract  between  appellee  and  Stod- 
dard, and  the  provisions  in  the  subscription  lists  for  lots  were 
substantially  complied  with  by  appellee.  For  said  five  years 
from  the  time  said  factory  was  built  and  equipped  there  were 
from  60  to  160  persons  employed  therein.  Said  bond,  dated 
August  17,  1895,  stipulated  that  appellee  on  that  day  had 
sold  to  appellant  lot  No.  131  in  the  Rochester  Improvement 
Company's  addition  to  the  town  of  Rochester,  in  Fulton 
county,  Indiana,  for  the  price  of  $200,  $10  of  which  had  been 
paid  to  appellee,  and  $190  to  be  paid  to  appellee,  in  pay- 
ments of  $1  per  week,  and  time  was  made  the  essence  of  said 
contract  or  bond.  At  the  time  of  the  trial  there  was  due  to 
appellee,  on  account  of  said  bond,  $244.52.  Appellee  per- 
formed all  conditions  in  said  contract  by  it  to  be  performed. 

Upon  the  facts  found,  the  conclusion  of  law  was  that  ap- 
pellee was  entitled  to  recover  from  appellant  the  sum  of 
$244.52  and  costs. 

It  is  true,  as  claimed  by  appellant,  that  the  ultimate  facts 

found  are  interspersed  with  evidentiary  facts,  which  have  no 

place  in  special  findings,  and  therefore  cannot  be  the 

6.  basis  for  a  conclusion  of  law.  Dinius  v.  Lahr  (1905), 
36  Ind.  App.  425,  and  cases  cited.  But  if  in  the  find- 
ings, taken  as  a  w^hole,  after  eliminating  all  matters  not  to  be 
considered,  there  still  remain  facts  properly  found  within, 
the  issues  suflficient  to  uphold  the  conclusions  of  law,  such 
conclusions  will  be  upheld  and  the  surplus  findings  disre- 
garded.    Major  V.  Miller  (1905),  165  Ind.  275. 

The  complaint  was  founded  upon  a  written  promise  by 
appellant  to  pay  to  appellee  certain  sums  of  money  at  speci- 
fied times.  It  alleged  a  default  by  appellant  in  making  said 
payments,  and  that  a  certain  sum  was  due  and  unpaid ;  that 
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appellee  had  performed  all  the  stipulations  in  said  contract 
by  it  to  be  performed.     There  are  no  findings  tending 

7.  to  support  the  seventh  paragraph  of  answer,  therefore 
we  must  assume  that  its  material  averments  were  not 

proved.  The  third  and  sixth  paragraphs  of  answer  pro- 
ceeded upon  the  theory  that  the  scheme  of  appellee,  for  the 
sale  and  distribution  of  the  150  lots,  was  a  lottery,  and  there- 
fore void  as  against  public  policy.  The  findings  show  that 
appellee  took  no  part  in  the  distribution  of  the  lots  in 

8.  question.  On  the  contrary,  it  is  found  that  the  sub- 
scribers for  the  lots  distributed  them  under  an  ar- 
rangement agreed  upon  among  themselves.  These  facts 
take  this  case  without  the  doctrine  announced  by  the  court 
in  the  case  of  Lynch  v.  Rosenthal  (1896),  144  Ind.  86,  31  L. 
R.  A.  835,  55  Am.  St.  168,  and  place  it  within  the  rule  de- 
clared by  this  court  in  the  case  of  McCleary  v.  Chipman 
(1904),  32  Ind.  App.  489.  See,  also,  Wile  v.  Rochester  Im- 
provement  Co.  (1900),  24  Ind.  App.  422;  Washington  Olass 
Co.  V.  Mosbaugh  (1898),  19  Ind.  App.  105;  Chancy  Park 
Land  Co.  v.  Hart  (1898),  104  Iowa  592,  73  N.  W.  1059. 

Appellant  insists  that  it  was  error  to  overrule  his  motion 

for  a  venire  de  novo,  for  the  reason  that  the  special  findings 

state  items  of  evidence  merely,   and  not  the   facts 

9.  proved  by  the  evidence.     Also  that  conclusions  of  law 
embrace  matters  of  fact. 

As  we  have  heretofore  said,  it  is  the  ultimate  facts,  only, 
which  sustain  conclusions  of  law.  Perkins  v.  Hayward 
(1890),  124  Ind.  445;  Cottrell  v.  Nixon  (1887),  109  Ind.  378. 
But  the  law  in  this  State  is  that  a  ** motion  for  a  venire  de 
novo  can  only  be  entertained  when  the  verdict  or  finding  is  so 
defective,  uncertain,  or  ambiguous  upon  its  face  that  no 
judgment  can  be  rendered  upon  it  (Bartley  v.  Phillips 
[1888],  114  Ind.  189),  and  the  question  of  insufficient  or  in- 
definite findings  can  be  presented  in  no  other  way.  2  Elliott, 
Gen.  Prac.  §935;  Chaplin  v.  Sullivan  [1891],  128  Ind.  50 
Vol.  46—25 
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These  imperfections  always  lie  in  matters  of  form,  and  for 
no  other  reason  will  the  writ  be  awarded.  Mitchell  v.  Fried- 
ley  [1891],  126  Ind.  545;  Hamilton  v.  Byram  [1890],  122 
Ind.  283;  Bowen  v.  Swander  [1889],  121  Ind.  164;  2  Elliott, 
Gen.  Prac.  §978."  Waterbury  v.  Miller  (1895),  13  Ind. 
App.  197,  207.  While  the  findings  in  this  case  contain  many 
statements  which  are  evidentiary  only,  we  cannot,  on  that 
account,  disregard  the  issuable  facts  found.  If  such  findings 
are  complete  or  sufficiently  definite  to  support  the  judgment 
rendered,  a  motion  for  a  venire  de  novo  will  not  be  sus- 
tained. Smith  V.  Barber  (1899),  153  Ind.  322;  Equitable, 
etc.,  Ins.  Co.  v.  Stout  (1893),  135  Ind.  444;  Grahnm  v.  State, 
ex  rel.  (1879),  66  Ind.  386;  Maxwell  v.  Wright  (1903),  160 
Ind.  515 ;  Waterbury  v.  Miller,  supra. 

We  regard  the  findings  in  this  case  amply  sufficient  to  sus- 
tain the  judgment. 

Appellant  also  insists  that  the  decision  of  the  court  was  not 

sustained  by  the  evidence.     Appellant  has  not  pointed  out 

any  issuable  fact  found  by  the  court  which  has  no  evi- 

10.  dence  to  sustain  it,  but  contents  himself  with  the 
statement  **that  the  special  findings,  being  made  up 

of  evidentiary  facts,  preclude  ultimate  facts,  and  that  the 
findings  are  wholly  worthless." 

What  we  have  said  with  reference  to  the  motion  for  a 
venire  de  novo  is  a  sufficient  answer  to  the  only  point  made 
by  appellant  in  support  of  his  motion  for  a  new  trial.  We 
have  carefully  read  all  the  evidence  as  disclosed  by  the  rec- 
ord, and  deem  it  sufficient  to  support  the  decision  of  the 
court. 

Appellant  moved  to  arrest  the  judgment.     This  motion 

was  overruled,  and  error  is  here  assigned  upon  that  ruling. 

The  complaint  alone  was  challenged  by  that  motion,  on 

11.  the  ground  that  the  allegations  therein,  respecting"  its 
performance  of  the  obligations  resting  upon  it  by  the 

terms  of  the  warranty  deed  bond,  were  not  shown.     The 
allegation  deemed  insufficient  is  that  '*the  party  has  com- 
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plied  with  all  the  obligations  resting  upon  it  under  said  con- 
tract." The  claim  is  that  it  states  a  conclusion  and  not  a 
fact.  A  motion  in  arrest  of  judgment,  because  of  an  insuffi- 
cient complaint,  will  not  be  sustained,  where  the  complaint 
discloses  facts  sufficient  to  bar  another  action  for  the  same 
thing  and  its  defects  might  have  been  supplied  by  proof. 
South  Shore  Oas,  etc,  Co.  v.  Ambre  (1909),  44  Ind.  App. 
435;  Chapell  v.  Shuee  (1889),  117  Ind.  481;  Ppwell  v.  Ben- 
nett (1892),  131  Ind.  465;  Ohio,  etc.,  B.  Co.  v.  Smith  (1892), 
5  Ind.  App.  560. 

This  was  an  action  based  upon  a  written  instrument  desig- 
nated as  a  ** Warranty  Deed  Bond.'*  This  instrument  was 
made  a  part  of  the  complaint  by  an  exhibit.     There  is 

12.  no  condition  in  the  bond  which  appellee  was  to  per- 
form precedent  to  appellant's  liability  to  pay  the 
bond,  but  it  provided  that  upon  the  payment  by  appellant  of 
certain  specified  amounts  at  certain  specified  times,  such 
payments  aggregating  $200,  appellee  was  to  execute  to  appel- 
lant a  general  warranty  deed  for  a  certain  lot,  which  lot 
should  be  free  and  clear  of  all  encumbrances.  Since  the 
time  had  not  arrived  for  the  execution  of  such  deed,  and  ap- 
pellant had  not  made  the  payments  as  provided  in  the  bond, 
and  this  being  an  action  to  recover  certain  defaulted  pay- 
ments— ^less  than  the  total  sum  agreed  to  be  paid — appellant 
was  not  required  to  tender  the  deed  as  a  condition  precedent 
to  its  right  to  maintain  this  action.  Wile  v.  Bochester  Im- 
provement Co.  (1900),  24  Ind.  App.  422;  Irwin  v.  Lee 
(1870),  34  Ind.  319;  Summers  v.  Sleeth  (1874),  45  Ind.  598. 
The  general  allegation,  that  plaintiff  '*has  complied  with  all 
the  obligations  resting  upon  it  under  said  contract,'*  taken 
in  connection  with  the  exhibit,  furnishes  a  sufficient  basis  to 
support  the  judgment  as  against  a  motion  in  arrest. 

Judgment  affirmed. 


388  APPELLATE  COUET  OF  INDIANA, 

Cleveland,  etc.,  R.  Co.  r.  Ileineman — 46  Ind.  App.  388. 


Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Heineman, 

Administratrix. 

[No.  6,522.     Filed  February  17,  1910.     Rehearing  denied  June  29, 
1910.    Transfer  denied  October  11,  1910.] 

1.  Masteb  and  Servant. — Relation  of. — How  Shown. — Complaint, 
— A  complaint  showing  that  the  plaintiff's  decedent  had  been  em- 
ployed by  defendant  railroad  company  for  about  four  months, 
that  at  the  time  of  the  injury  "said  decedent  was  engaged  as  such 
yard  conductor,"  and  that  he  was  killed  while  moving  cars  in  de- 
fendant's yard,  because  of  a  defective  car,  sufficiently  shows  the 
relationship  of  master  and  servant.    Myers,  J.,  dissents,     p.  389. 

2.  Pleading. — Complaint. — Motion  to  Make  More  Specific. — ^The 
remedy  for  uncertainty  in  a  complaint  Is  a  motion  to  make  more 
specific,    p.  390. 

a.  Master  and  Servant. — Employment. -Complaint. — Uncertainty. 
— Admissions  of  Facts. — Where  defendant  railroad  company  ad- 
mitted, on  appeal,  that  plaintiff's  decedent  was  in  its  employ  at 
the  time  of  his  death,  its  objection  that  the  complaint  does  not 
directly  allege  such  employment,  should  not  be  held  to  constitute 
prejudicial  error,    p.  390. 

4.  Appeal. — Reversible  Error, — A  judgment  will  be  reversed  only 
for  harmful  error,    p.  390. 

5.  Master  and  Servant. — Line  of  Duty. — Complaint, — Conclusions. 
— A  complaint  alleging  that  plaintiff's  decedent  was  employed,  by 
defendant  railroad  company,  as  yard  conductor,  that  it  became 
necessary  for  decedent  to  bring  four  empty  coal-cars  onto  a  side- 
track, and  that  in  braking  one  of  them  the  brake-shaft  broke, 
throwing  decedent  under  the  car,  to  his  death,  sufficiently  shows 
that  decedent  was  acting  within  the  scoije  of  his  duties  when 
killed.    Myers,  J.,  dissents,    p.  301. 

6.  P^idence. — Judicial  Notice. — Railroad  Operation. — Courts  take 
judicial  notice  of  the  manner  in  which  ordinary  railroad  business 
is  conducted,    p.  392. 

7.  Evidence. — Judicial  Notice. — Duties  of  Brakcmcn. — CJourts  ju- 
dicially know  that  the  duty  of  a  biakemau  includes  the  handling 
of  cars  and  the  brakes  thereon,    p.  392. 

8.  Apph\i.. — Wcighintj  Evidence. — The  Apiiellate  Court  will  not 
weigh  conflicting  e\idence.    p.  392. 

9.  Trial. —  Instructions. —  Hoic  Considered. —  Where  the  instruc- 
tions as  a  whole  fairly  present  the  case  to  the  jury,  mere  incor- 
rect expressions  not  nffecting  the  substantial  merits,  cannot  be 
held  prejudicial,    p.  302. 
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From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  Mary  P.  Heineman,  as  administratrix  of  the 
estate  of  George  W.  Heineman,  deceased,  against  the  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
Prom  a  judgment  for  plaintiflf,  defendant  appeals.  Af- 
firmed. 

Leonard  J.  Hackney,  Stuart,  Hammond  &  Simms,  Allison 
E,  Stiiart  and  Frank  L.  Littleton,  for  appellant. 
Oeorge  P.  Haywood  and  Charles  A.  Burnett,  for  appellee. 

Watson,  J. — This  is  an  action  for  damages  on  account  of 
the  death  of  appellee's  decedent,  averred  to  have  been  caused 
through  the  negligence  of  appellant.  The  complaint,  as  it 
comes  here,  consists  of  a  single  paragraph,  to  which  a  de- 
murrer for  want  of  facts  was  overruled.  An  answer  in  gen- 
eral denial  was  filed,  a  trial  by  jury  had,  a  verdict  for  $6,000 
returned,  a  motion  for  a  new  trial  overruled,  and  a  judgment 
rendered  on  the  verdict. 

The  first  error  assigned  challenges  the  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint. 

Two  points  are  made  against  it  in  this  court.     The  first 

one  is  that  it  does  not  aver  the  existence  of  the  relation  of 

master  and  servant  between  appellant  and  decedent  at 

1.  the  time  of  the  latter 's  death.  Th^  first  averments  of 
the  complaint  relative  to  the  subject  are  to  the  effect 
that  appellant  is,  and  has  been  for  more  than  twenty  years 
past,  a  corporation  duly  organized  and  operating  a  line  of 
railroad  through  the  city  of  LaFayette ;  that  it  maintains  in 
said  city  **a  lai^e  number  of  tracks,  turnouts,  and  switches, 
for  storing  cars  thereon,  and  for  making  up  freight-trains. ' ' 

Plaintiff  avers  that  **for  about  four  months  prior  to  March 
28,  1906,  said  decedent,  George  W.  Heineman,  had  been  em- 
ployed by  said  defendant  in  the  several  capacities  of  brake- 
man,  switchman,  and  yard  foreman,  or  yard  conductor ;  that 
on  said  day,  at  about  12 :30  o'clock  a.  m.,  plaintiff's  said  de- 
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cedent  was  engaged  as  such  yard  conductor  in  said  city  of 
LaPayette." 

It  is  further  shown  that  said  decedent  was,  at  the  time 
of  his  death,  engaged  in  moving  defendant's  cars  *'in  the 
yards  of  said  defendant  in  the  city  of  LaPayette,'*  and  that 
he  was  killed  because  of  a  defect  in  one  of  said  cars.  The 
averments  show  employment  in  the  capacities  named,  for 
about  four  months  prior  to  March  28 ;  that  on  said  date  dece- 
dent was  working  **as  such  yard  conductor"  in  the  defend- 
ant's yards,  doing  the  same  work  in  which  he  had  been  en- 
gaged for  said  four  months.  In  no  view  of  the  matter  can 
it  be  said  that  there  is  no  averment  upon  the  subject 

2.  of  his  employment  by  defendant,  and  the  remedy  for 
uncertainty  is  by  motion  to  make  more  specific.   Jones 

V.  State,  ex  rel.  (1887),  112  Ind.  193, 196;  Cleveland,  etc.,  B. 
Co.  V.  Wynant  (1889),  119  Ind.  539;  Brookville,  etc..  Turn- 
pike Co.  V.  Pumphrey  (1877),  59  Ind.  78,  26  Am.  Rep,  76; 
Holcraft  v.  MeUott  (1877),  57  Ind.  539;  Lewis  v.  Edwards 
(1873),  44  Ind.  333. 

''If  there  was  any  embarrassing  uncertainty  as  to  the  time 
when  the  assessment  was  made,  it  could  have  been  remedied 
by  motion,  but  was  not  reached  by  demurrer."  Hazzard  v. 
Heacock  (1872),  39  Ind.  172,  176. 

Furthermore,  there  is  no  dispute  about  the  fact.  It  is  ad- 
mitted. Appellant  in  the  first  paragraph  of  its  brief  makes 
the  following  statement:     **0n  December  7,  1905,  he 

3.  [decedent]   sought  and  obtained  employment  of  ap- 
pellant as  switchman  or  helper  in  its  yards  at  LaPay- 

ette,  which  position  he  held  until  some  time  in  the  following 
Pebruary,  when  he  was  promoted  [to  the  position  of]  fore- 
man or  yard  conductor,  and  remained  in  the  latter  position 
until  his  death  on  March  28,  1906." 

Judgments  are  not  reversed  because  of  the   sem- 

4.  blance  of  error,  but  only  where  harmful  error  is  made 
to  appear.     §407  Burns  1908,  §398  R.  S.  1881. 

The  second  proposition  relied  on  is  that  the  complaint 
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''fails  to  show  by  a  statement  of  facts  that  decedent  was  act- 
ing in  the  line  of  his  employment  at  the  time  of  the 
5.  accident."  We  are  not  able  to  concur  in  this  view. 
There  are  a  number  of  allegations  as  to  what  were  the 
duties  of  decedent  as  yard  conductor.  It  is  not  necessary, 
however,  to  give  effect  to  such  allegations  in  order  to  deter- 
mine that  decedent  was  acting  in  the  line  of  his  employment. 
Eliminating  all  possible  conclusions,  the  complaint  still 
shows,  by  direct  averment,  that  decedent  was  employed,  in 
the  capacity  named,  in  appellant's  LaFayette  yards;  that 
such  yards  were  used  for  the  storing  of  cars  and  for  making 
up  freight-trains;  that  **it  became  necessary  and  proper  for 
said  decedent  to  bring  four  empty  coal-cars  onto  a  certain 
side-track,  or  switch,  in  the  yards  of  said  defendant  at  said 
city  of  LaFayette ;  that,  with  an  engine  and  one  car,  said  de- 
cedent went  to  where  the  four  cars  were  standing,  and 
caused  them  to  be  removed  to  the  junction  in  the  southern 
part  of  said  city,  and  was  in  the  act  of  causing  said  four 
coal-cars  to  be  removed  thence  and  placed  in  position  on 
said  side-track,  or  switch,  when  •  •  •  it  became  neces- 
sary for  him  to  put  the  brakes  on  said  cars;  •  •  •  that 
among  said  four  cars  was  a  certain  coal-car  belonging  to  this 
defendant ;  •  •  •  that  the  brake  on  said  car,  at  the  time 
of  the  accident  complained  of,  consisted  of  a  brake-wheel; 
*  *  *  that  it  became  necessary  to  set  the  brake  on  said 
car  in  order  to  stop  said  car  and  the  other  cars  thereto  con- 
nected, and  to  prevent  said  cars  from  moving  from  the  place 
where  they  were  to  be  placed,  because  of  the  fact  that  there 
was  an  incline  or  grade  on  the  switch  or  side-track  upon 
which  said  cars  were  so  intended  to  be  placed;  •  •  • 
that  decedent  went  to  the  necessary  and  proper  place  upon 
the  platform  of  said  car,  and  took  hold  of  said  brake-wheel 
to  set  the  brake ;  that  he  had  partly  set  said  brake,  but,  in 
endeavoring  to  set  the  brake  hard  enough  to  stop  said  'car  at 
the  proper  place,  and  to  hold  said  car  in  position,  together 
mth  the  cars  thereto  attached,  the  brake-shaft  attached  to 
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said  brake  and  to  said  brake-wheel  broke  ofif  about  six  inches 
above  the  platform  of  said  ear,  and  precipitated  said  dece- 
dent to  the  ground  in  front  of  the  advancing  cut  of  cars, 
•  *  *  whereby  he  was  run  over  by  the  wheels  of  the  car 
on  which  he  had  been  endeavoring  to  set  said  brakes,  as 
aforesaid." 

These  averments  show  that  decedent  was  engaged  in  the 

work  he  was  employed  to  do.    Other  averments  describe  the 

character  of  the  work.     Courts  take  judicial  notice  of  the 

manner  in  which  ordinary  railroad  business  is  con- 

6.  ducted  and  of  the  everyday  practical  operation  of 
railroads.     Cleveland,  etc.,  R.  Co.  v.  Jenkins  (1898), 

174  111.  398,  51  N.  E.  811,  62  L.  R.  A.  922,  66  Am.  St.  296; 
Dailey  v.  Preferred  Masonic,  etc.,  Assn.  (1894),  102  Mich. 
289,  57  N.  W.  184,  26  L.  B.  A.  171. 

Courts  know  that  a  man  employed  as  a  brakeman  has  to 
do  with  cars  and  with  brakes  thereon.    Mason  v. 

7.  Richmond,  etc.,  R.  Co.  (1892),  111  N.  C.  482,  16  S.  E. 
698,  18  L.  JR.  A.  845.    There  was,  therefore,  no  error 

in  overruling  the  demurrer  to  the  complaint. 

Under  the  assignment  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial,  appellant  has  discussed  a  num- 
ber of  questions.     So  far  as  such  discussion  relates 

8.  to  the  evidence,  it  is  sufficient  to  say  tliat  there  was 
evidence,  conflicting  in  some  instances,  supporting 

each  material  fact  necessary  to  the  verdict,  and  under  the 
well-settled  rule  the  weight  of  such  evidence  is  not  for  this 
court* 

A  number  of  instructions  given  by  the  court  are  discussed. 
Appellee  requested  the  giving  of  twenty-four  written  in- 
structions, all  of  which  were  refused.    Appellant  re- 

9.  quested  the  giving  of  twenty -five  written  instructions, 
of  which  nineteen  were  given  and  the  remainder  re- 
fused.    In  addition  to  the  instructions  given  at  the  request 
of  appellant,  the  court,  of  its  own  motion,  gave  thirty-six 
written  instructions,  which  were  evidently  intended  fully  to 
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cover  the  proper  requests  made  by  each  of  the  parties,  and 
which  do,  in  fact,  state  with  correctness  and  accuracy  the  law 
applicable  to  the  issues  made  in  the  cause,  viewed  from  the 
different  hypotheses  claimed.  Appellant  criticises  various 
sentences  and  detached  phrases  contained  in  the  instructions 
given.  It  is  manifest  that  such  criticism  cannot  be  accepted 
as  the  measure  by  which  to  determine  the  existence  of  a  sub- 
stantial error,  for  the  reason  that  the  instructions  must  be 
taken  as  a  whole,  and  the  defects  suggested,  when  so  viewed, 
are  not  harmful.  The  substance  of  the  instructions  re- 
quested by  appellant  are  contained  in  those  given  by  the 
court.  A  detailed  and  specific  discussion  of  every  objection 
made  by  appellant  to  the  instructions  in  this  case  can  be  of 
no  possible  public  advantage.  If  the  trial  of  the  cause,  so 
far  as  instructions  are  concerned,  is  open  to  any  criticism, 
it  would  be  that  the  jury  were  over-instructed  by  the  legal 
propositions  contained  in  the  pages  of  matter  read  to  them. 

Appellant  evidently  had  a  fair  trial.  It  does  not  claim 
that  the  verdict  was  excessive,  and  the  judgment  is  therefore 
affirmed. 

Eabb,  P.  J.,  Comstock,  Eoby  and  Hadley,  JJ.,  concur. 

Dissenting  Opinion. 

Myers,  C.  J. — I  am  unable  to  agree  with  my  associates 
that  the  judgment  in  this  case  should  be  affirmed. 

Appellee's  complaint  originally  consisted  of  two  para- 
graphs. On  the  trial  of  the  cause  the  second  paragraph  was 
dismissed. 

The  first  paragraph,  after  introductory  allegations  relat- 
ing to  the  appointment  and  qualifying  of  appellee  as  admin- 
istratrix, and  the  corporate  capacity  and  business  of  appel- 
lant, and  that  it  maintained  in  the  city  of  LaFayette  a  large 
number  of  tracks,  side-tracks,  turnouts  and  switches,  for 
storing  cars  thereon,  proceeds  as  follows : 
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**PlaintifiF  avers  that  for  about  four  months  prior  to 
March  28,  1906,  said  decedent,  George  W.  Heineman,  had 
been  employed  by  said  defendant  in  the  several  capacities  of 
brakeman,  switchman,  yard  foreman,  or  yard  conductor ;  that 
on  said  day  at  about  12:30  o'clock  a.  m.,  plaintiff's  said  de- 
cedent was  engaged  as  such  yard  conductor  in  said  city  of 
LaPayette ;  that  his  duties  as  such  yard  conductor  were,  with 
the  use  of  a  locomotive  in  charge  of  an  engineer  and  fireman 
and  with  two  assistants,  to  make  up  freight-trains,  switch 
and  store  cars  upon  sidings,  and  move  cars  from  place  to 
place,  place  them  in  trains  of  cars,  or  take  them  out  of  trains 
of  cars  as  might  be  desired ;  that  it  was  the  duty  of  said  yard 
conductor  not  only  to  direct  the  movements  in  making  up 
freight-trains,  in  switching  and  in  placing  cars  in  and  out 
of  trains,  as  aforesaid,  but  it  was  also  his  duty  personally  to 
assist  in  coupling  and  uncoupling  cars,  in  switching  and 
in  setting  brakes  on  said  cars,  and  to  do  any  and  all  things 
in  connection  with  said  work  necessary  for  switching  and 
placing  of  cars,  as  aforesaid ;  that  as  a  part  of  his  duties  as 
such  yard  conductor,  it  became  necessary  and  proper  for  said 
decedent  to  bring  four  empty  coal-cars  onto  a  certain  side- 
track, or  switch,  in  the  yards  of  said  defendant  at  said  city 
of  LaFayette ;  that,  with  an  engine  and  one  car,  said  dece- 
dent went  to  where  said  four  cars  were  standing,  and  caused 
them  to  be  removed  to  the  junction  in  the  southern  part  of 
said  city,  and  was  in  the  act  of  causing  said  four  coal-cars 
to  be  removed  thence  and  placed  in  position  on  said  side- 
track, or  switch,  when,  in  the  line  of  his  duty,  it  became  nec- 
essary for  him  to  put  the  brakes  on  said  cars;"  that  one  of 
said  cars,  No.  25,261,  belonged  to  defendant.  The  pleading 
then  described  a  brake  with  an  upright  brake-shaft  on  one 
of  the  cars  and  alleged  that  it  became  necessary  to  set  the 
brakes  in  order  to  stop  the  cars  because  of  an  incline  or 
grade  on  the  side-track  on  which  it  was  intended  to  place 
the  cars;  that  when  decedent's  duty  called  him  to  put  the 


MAY  TERM,  1910.  395 

Cleveland,  etc.,  R.  Co.  v.  Heineman — 46  Ind.  App.  388. 

brake  on  said  car,  he  *'weiit  to  the  necessary  and  proper 
place  upon  the  platform  of  said  car,  and  took  hold  of  said 
brake- wheel  to  set  the  brake;  that  he  had  partly  set  said 
brake,  but,  in  endeavoring  to  set  the  brake  hard  enough  to 
stop  said  car  at  the  proper  place,  and  to  hold  said  car  in  po- 
sition, together  with  the  cars  thereto  attached,  the  brake- 
shaft  attached  to  said  brake  and  to  said  brake-wheel  broke 
off  about  six  inches  above  the  platform  of  said  car,  and  pre- 
cipitated said  decedent  to  the  ground  in  front  of  the  advanc- 
ing cut  of  cars,  to  which  said  car  *  *  *  was  attached, 
and  upon  the  west  rail  of  said  switch,  whereby  he  was  run 
over  by  the  wheels  of  the  car  of  which  he  had  been  endeavor- 
ing to  set  said  brake,  and  was  instantly  killed." 

The  complaint  then  contains  allegations  relating  to  the  de- 
fective  condition  of  the  brake-shaft,  knowledge  of  appellant, 
and  want  of  knowledge  on  the  part  of  appellee.  N^ligence 
is  alleged. 

Appellant's  demurrer  for  want  of  facts  to  this  paragraph 
of  complaint  was  overruled,  and  this  ruling  is  assigned  as 
error. 

In  order  that  the  objections  urged  against  this  pleading 
may  be  more  clearly  understood  and  appreciated,  I  have 
copied  all  that  part  of  it  bearing  on  the  questions  presented, 
without  the  aid  of  any  word  or  added  conclusion  of  my  own. 

The  purpose  of  the  allegations  relating  to  the  decedent's 
duties  was  to  aid  in  showing  such  a  relation  and  such  a  sit- 
uation, and  such  occupation  of  the  decedent  as  would  raise  a 
duty  on  the  part  of  appellant  toward  the  decedent.  The 
facts  creating  such  relation  and  imposing  the  duties  specified 
are  not  claimed  to  have  been  stated  positively  and  directly. 

In  this  case  it  is  contended  that  a  fair  construction  of  the 
language  used  in  the  pleading,  together  with  the  inferences 
arising  from  the  facts  alleged,  is  sufficient  to  warrant  us  in 
holding  the  pleading  good  as  against  the  demurrer. 

In  this  State  the  rule  is  firmly  fixed,  requiring  plaintiff 
positively  and  directly  to  allege  all  of  the  essential  facts  nee- 
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essary  to  state  his  caii^e  of  action,  unaided  by  recitals,  con- 
clusions or  inferences.  McElwaine-Richards  Co.  v.  Wall 
(1902),  159  Ind.  557 ;  Pittsburgh,  etc,  B,  Co,  v.  Peck  (1905), 
165  Ind.  537;  Wabash  B,  Co.  v.  Hassett  (1908),  170  Ind.  370,. 
378  and  cases  there  cited;  Pittsburgh,  etc.,  B.  Co.  v.  Moore 
(1899),  152  Ind.  345;  Hat/  v.  Bash  (1906),  37  Ind.  App.  167; 
South  Bend,  etc..  Plow  Co.  v.  Cissne  (1905),  35  Ind.  App. 
373;  Corbin  Oil  Co.  v.  Searles  (1905),  36  Ind.  App.  215. 

In  the  books  will  be  found  expressions  which  seem  to  in- 
dicate that  matters  of  inference  may  be  considered  when 
they  necessarily  arise  from  well-pleaded  facts.     But  no  case 
will  be  found  holding  that  an  essential  fact  necessary  to  sup- 
port a  pleading  can  be  supplied  by  inference,  when  its  suf- 
ficiency is  tested  by  a  demurrer  for  want  of  facts.    The  ex- 
pression, **  matters  of  necessary  inference  from  well  pleaded 
facts,"  has  been,  at  times,  misconstrued  as  opening  the  way 
for  the  courts,  under  the  guise  of  what  must  be  called  judi- 
cial discretion,  to  consider  facts  drawn  from  inferences  in 
support  of  pleadings.     It  ought  not  to  require  any  argument 
to  show  the  weakness  of  such  a  rule.     In  the  very  nature  of 
things  it  would  not  be  applied  with  the  same  limitations  in  all 
courts.     The  same  conclusion  would  not  likely  be  reached  by 
two  courts  upon  the  same  state  of  facts,  and  consequently  any 
relaxation  of  the  rule  requiring  facts  to  be  directly  and  posi- 
tively alleged  to  that  extent  furnishes  an  opportunity  for 
confusion  and  for  conflicting  decisions,  as  well  as  a  basis  for 
contention  between  members  of  the  bar  as  to  whether  certain 
stated  facts  in  a  pleading  compel  certain  inferences  to  be 
drawn  therefrom  in  aid  thereof.     The  law  governing  plead- 
ing does  not  recognize  such  elastic  rules.     It  does  recognize 
and  will  give  force  to  imperfect  or  uncertain  allegations 
which  may  be  made  more  certain  by  motion.    Both  a  demur- 
rer for  want  of  facts  and  a  motion  to  malj^  more  certain  have 
well-defined  meanings,  but  they  perform  entirely  different 
functions;  one  cannot  be  successfully  used  to  perform  the 
office  of  the  other. 
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In  this  case,  the  majority  opinion  proceeds  upon  the  the- 
ory that  enough  facts  are  stated  in  the  paragraph  in  ques- 
tion to  enable  the  court  to  know  what  was  intended  by  the 
pleader  (§343  Bums  1908,  §338  R.  S.  1881),  and  for  that 
reason  it  was  suflficient.  At  commRn  law,  certainty  in  plead- 
ings was  required,  and  this  rule  has  not  been  changed  by  our 
code.  This  requirement  is  met  by  a  statement  of  the  facts 
constituting  the  cause  of  action  or  grounds  of  defense,  in 
such  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.  But  the  phrase,  **to  know 
what  is  intended,  *'  must  be  construed  along  with  other  set- 
tled rules  of  pleading,  or,  as  said  in  the  case  of  Island  Coal 
Co.  V.  Clemmitt  (1897),  19  Ind.  App.  21,  **so  plainly  and 
concisely  worded  that  what  is  intended  may  be  known  from 
what  is  said  in  the  pleading,"  and  not  what  may  be  sur- 
mised from  inferences.  In  other  words,  courts  should  take 
the  language  used  by  the  pleader  at  what  he  says  in  deter- 
mining what  he  thus  intended. 

One  of  the  essential  elements  to  sustain  an  action  grounded 
on  negligence  is  the  existence  of  a  duty  on  the  part  of  de- 
fendant to  protect  plaintiff  from  the  injury  of  which  he  com- 
plains.    This  duty  must  be  made  to  appear  from  facts  di- 
rectly alleged,  and  cannot  be  left  to  depend  upon  recitals 
conclusions  or  inferences.    Pittslnirgh,  c/c,  R.  Co.  v.  Peck 
supra;  Chicago,  etc.,  R.  Co.  v.  Lain  (1908),  170  Ind.  84 
Chicago,  etc.,  R.  Co.  v.  Barker  (1908),  169  Ind.  670,  17  L.  B 
A   (N.  S.)  542;  Robertson  v.  Ford  (1905),  164  Ind.  538 
Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser  (1904),  163  Ind.  247 
Chicago,  etc.,  R.  Co.  v.  Cobler  (1907),  39  Ind.  App.  506 
Coal  Bluff  Mining  Co.  v.  Akers  (1907),  39  Ind.  App.  617 
Indiana  Union  Traction  Co.  v.  Pring  (1908),  41  Ind.  App. 
247. 

In  the  case  of  Wahash  R.  Co.  v.  Hassett,  supra,  it  was  held 
that  an  allegation,  **that  by  the  rules  of  appellant  company 
certain  things  were  reouired  to  be  done  and  certain  duties 
were  imposed  without  pleading  the  rules  themselves,"  was  a 
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conclusion  of  the  pleader;  and  that  a  general  allegation, 
**that  it  was  the  duty  of  the  engineer,  fireman  and  flagman  to 
do  certain  things,"  amounted  to  a  conclusion  of  law. 

In  the  ease  of  Chicago,  etc,  B.  Co.  v.  Lain,  supra,  it  was 
held  that  a  **  direct  statement  that  it  was  the  duty  of  a  de- 
fendant to  do  or  not  to  do  a  certain  act  is  a  mere  conclusion 
of  law.'' 

In  the  case  of  Pittsburgh,  etc,  R,  Co,  v.  Peck,  supra,  it  is 
said :  **If  this  duty  arose  out  of  any  rule  or  rules  of  appel- 
lant company,  or  out  of  any  orders  or  directions  given  by  it, 
or  from  anything  which  required  the  engineer  in  charge  of 
the  engine  in  question  to  be  subject  to  the  signal  of  plaintiff 
at  that  particular  time,  such  fact  ought  to  be  alleged." 

The  case  of  Pittsburgh,  etc,  B.  Co,  v.  Lightheiser,  supra, 
was  an  action  by  an  employe — ^a  locomotive  engineer — ^who  in 
the  night-time  was  knocked  down  and  run  over  by  a  mail-car 
belonging  to  appellant,  which  was  being  run  backwards  in 
appellant's  yards.     In  the  complaint  it  was  alleged  that 
plaintiff  had  been  ordered  to  make  a  trip  over  appellant's 
road;  **that,  in  obedience  to  said  order,  plaintiff,  as  was  his 
duty  under  his  employment,  took  his  position  at  a  point  be- 
tween the  track  on  which  his  locomotive  was  standing  and 
the  track  on  which  said  mail-car  was  approaching,  for  the 
purpose  of  examining, ' '  etc.     In  that  case  it  was  said :    * '  But 
here  it  is  sought  to  be  shewn  that  appellee  was  properly  in  a 
particular  place,  and  he  charges  that  it  was  his  duty  to  be 
there  under  his  contract  of  employment,  thus  attempting  to 
characterize  the  contract  without  showing  what  the  contract 
was.     If  a  rule  of  the  company  required  him  to  be  at  that 
particular  point,  the  existence  of  the  rule  should  have  been 
pleaded,  or,  if  it  was  necessary  for  him  to  be  there  in  order 
to  execute  one  of  the  details  of  his  work,  that  should  be 
alleged,  or,  whatever  the  fact  might  be  which  justified  his 
presence  at  that  point,  it  should  be  made  to  appear  by  an  ap- 
propriate avennent  of  fact." 

In  the  case  at  bar  there  is  no  attempt  to  show  that  the 


MAY  TERM,  1910.  399 

Cleveland,  etc.,  R.  Ck).  v.  Heineiiiun — 46  Ind.  App.  388. 

doing  of  the  various  acts  said  to  be  the  duty  of  the  decedent 
as  yard  conductor  arose  out  of  any  rule  or  rules  promulgated 
by  appellant,  or,  out  of  any  order  or  directions  given  by  it, 
or,  facts  showing  the  nature  of  his  contract  with  appellant. 
If,  by  either  the  rules  of  appellant  or  by  its  order,  or  if 
within  the  terms  of  decedent's  contract,  he  was  warranted  in 
bringing  four  empty  coal-cars  onto  a  certain  side-track  in  the 
yards  of  said  defendant,  facts  should  have  been  stated  from 
which  the  court  could  say,  without  resorting  to  inferences, 
that  at  the  time  of  his  injury  he  was  doing  that  which  he  was 
required  to  do,  and  that  he  was  at  a  place  where  he  was  re- 
quired to  go  or  to  be,  thereby  casting  upon  defendant  the 
duty  of  protecting  him  from  the  injury  which  caused  his 
death. 

It  will  be  noticed  that  it  is  not  stated  where  the  four 
empty  coal-cars  were  at  the  time  decedent  took  charge  of 
them.  It  is  not  shown  that  they  were  then  in  appellant's 
yards,  or  on  any  of  its  tracks,  but  wherever  they  were,  only 
one  belonged  to  appellant,  and  all  were  removed  to  the  junc- 
tion in  the  southern  part  of  the  city  of  LaFayette,  but  at 
what  junction  or  on  whose  tracks  the  cars  were  placed  is  not 
shown.  It  is  not  shown  that  the  accident  occurred  in  appel- 
lant's yards  or  while  decedent  was  endeavoring  to  set  the 
brakes  on  the  car  for  the  purpose  of  holding  it  in  place  on 
appellant's  side-track,  or  switch.  There  is  not  the  direct 
statement  of  a  single  fact  showing  that  the  work  decedent 
was  doing  at  the  time  of  his  injury  was  being  done  for  appel- 
lant or  under  its  direction.  Without  facts  showing  that 
decedent,  at  the  time  of  his  injury,  was  acting  within  the 
scope  of  his  employment,  the  pleading  should  be  held  insuffi- 
cient to  withstand  a  demurrer  for  want  of  facts.  Cleveland, 
etc.,  R.  Co.  V.  Perkins  (1908),  171  Ind.  307. 

The  pleading  is  defective,  in  that  it  fails  to  allege  that  on 
the  day  of  the  accident  decedent  was  in  the  employ  of  appel- 
lant. It  cannot  be  said  that  because  he  had  been  in  the  em- 
ploy of  appellant  prior  to  a  certain  stated  time  it  necessarily 
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follows  that  he  was  so  employed  after  that  time,  solely  from 
the  fact  that  at  a  later  period,  but  at  the  same  city  in  which 
other  companies  were  engaged  in  the  same  business  as  that 
carried  on  by  appellant,  he  was  acting  in  like  capacity  and 
doing  like  work  as  that  which  he  was  doing  while  in  the 
service  of  appellant.  Wabash  R.  Co,  v.  Reynolds  (1908),  41 
Ind.  App.  678. 

It  is  only  by  drawing  inferences,  and  not  from  any  posi- 
tive statement  of  fact,  that  the  court  can  say  that  decedent 
was  at  the  time  of  his  injury  in  the  employ  of  appellant. 
The  complaint  should  positively  show  that  the  relation  of 
master  and  servant  existed  at  the  time  of  the  injury  for 
which  complaint  is  made.  Wabash  R,  Co.  v.  Beedle  (1910), 
173  Ind.  437. 

The  majority  opinion  calls  to  its  support  §407  Bums  1908, 
§398  R.  S.  1881,  to  which  may  be  added  §700  Bums  1908, 
§658  R.  S.  1881.  These  sections  deal  with  matters  of  form 
only,  and  not  with  matters  of  substance.  The  complaint 
was  challenged  by  a  demurrer  for  want  of  facts,  and  must 
stand  or  fall  upon  its  own  merits.  Friedersdorf  v.  Lacy 
(1910),  173  Ind.  429;  Belt  i?.,  etc.,  Co.  v.  Mann  (1886),  107 
Ind.  89;  American  Plate  Olass  Co.  v.  Nicoson  (1905),  34  Ind. 
App.  643. 

The  judgment  should  be  reversed. 


Edward  Thompson  Company  v.  Kollmeyer. 

[No.  7,091.    Filed  October  12,  1910.] 

1.  Account. — Assumpsit. — Contracts. —  Implied. —  Evidence  of  Ex- 
press.— Variance. — In  an  action  In  assumpsit  on  an  account  for 
the  value  of  books  sold  and  delivered,  evidence  of  a  written  con- 
tract between  the  parties  Is  admissible,  the  agreed  price  consti- 
tuting the  maximum  amount  of  damages  recoverable,    p.  402. 

2.  Account.— Goods  Sold  and  Delivered. —  Evidence. —  Evidence 
showing  that  the  plaintiff  sold  and  delivered  to  defendant,  upon 
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his  written  order,  certain  books,  entitles  the  plaintiff  to  a  Judg- 
ment,   p.  402. 

From  Bartholomew  Circuit  Court;  Marshall  Hacker, 
Judge. 

Action  by  the  Edward  Thompson  Company  against  Carl 
J.  Kollmeyer.  Prom  a  judgment  for  defendant,  plaintiff 
appeals.     Reversed, 

J.  W,  Billnian,  for  appellant. 
Kollmeyer  &  Skarpnack,  for  appellee. 

Rabb,  J. — Appellant  brought  an  action  in  general  assump- 
sit against  appellee,  to  recover  on  an  account  for  goods  al- 
leged to  have  been  sold  and  delivered  by  appellant  to  appel- 
lee. Issues  were  formed  and  a  trial  had,  resulting  in  a  find- 
ing and  judgment  for  appellee.  The  only  question  pre- 
sented here  is  the  sufficiency  of  the  evidence  to  sustain  the 
finding. 

The  goods  alleged  to  have  been  sold  were  volumes  thirteen 
to  thirty-two,  inclusive,  of  the  American  and  English  Ency- 
clopedia of  Law,  volumes  fifteen  to  twenty-three,  inclusive, 
of  the  Encyclopedia  of  Pleading  and  Practice,  and  volume 
two  of  the  supplement  to  the  Encyclopedia  of  Pleading  and 
Practice. 

The  appellant  introduced  in  evidence,  without  objection, 
the  following  written  order,  given  by  appellee  to  appellant : 

''Columbus,  Indiana,  March  19, 1903.  Edward  Thomp- 
son Company,  Northport,  New  York,  Gentlemen :  Please 
renew  shipments  on  my  contracts  for  American  and 
English  Encyclopedia  of  Law,  second  edition,  and  En- 
cyclopedia of  Pleading  and  Practice,  sending  me  at 
once  volumes  thirteen  to  twenty-three,  inclusive,  of  the 
American  and  English  Encyclopedia  of  Law  and  vol- 
umes fifteen  to  twenty-three,  inclusive,  of  the  Encyclo- 
pedia of  Pleading  and  Practice,  for  which  I  am  to  pay 
you  $7.50  and  $6  per  volume  respectively,  also  send 
me  the  remaining  volumes  of  the  American  and 
English  Encyclopedia  of  Law  as  published,  and  the 
supplement  to  the  Encyclopedia  of  Pleading  and  Prac- 

VoL.  46—26 
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tice.  The  terms  on  the  volume  of  the  American  and 
English  Encyclopedia  of  Law  now  published,  and  the 
subsequent  volumes,  and  on  volumes  fourteen  to  twen- 
ty-three of  the  Encyclopedia  of  Pleading  and  Prac- 
tice, I  agree  to  pay  as  follows:  $6.50  cash;  balance 
$10  bimonthly,  beginning  September  1,  1903. 

C.  J.  KoUmeyer.'' 

It  was  shown  by  other  undisputed  and  uncontradicted 
evidence  that  the  goods  were  shipped  pursuant  to  the  order, 
and  had  been  partially  paid  for  by  appellee,  a  balance  of 
$139.50  remaining  due. 

Appellee  contends  that   appellant's  action,   being 

1.  in  general  assumpsit  upon  the  account,  and  not  based 
upon  the  written  order,  would  not  be  sustained  by 

proof  of  the  ^Titten  order  introduced  in  evidence. 

It  is  the  settled  law  in  this  State,  that  where  an  express 
contract  has  been  entered  into,  and  one  party  has  fully  per- 
formed his  part  of  the  contract,  so  that  nothing  remains 
unexecuted  but  the  other's  obligation  to  pay,  the  party  per- 
forming his  part  of  the  contract  may  sue  the  other  upon 
the  implied  contract  to  pay  for  the  benefit  he  has  received. 
Magee  v.  Sanderson  (1858),  10  Ind.  261;  Peden  v. 
Scott  (1905),  35  Ind.  App.  370;  Board,  etc.,  v.  Gibson 
(1902),  158  Ind.  471,  and  cases  cited. 

The  special  contract  marks  the  maximum  of  the  measure 

of  damages.     In  this  case  the  iindisputed  evidence  shows 

that  the  goods  were  furnished  to  appellee,  at  his  re- 

2.  quest,  by  appellant,  and  all  that  remained  to  be  done 
under  the  contract  was  that  appellee  should  pay  for 

them.    Under  the  evidence,  appellant  was  clearly  entitled 
to  a  finding  and  judgment  against  appellee  for  the  balance 
remaining  due  on  the  purchase  price  of  the  books. 
Judgment  reversed  and  a  new  trial  ordered. 
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Dederick  et  al.  v.  Baumgartner  bt  al. 

IXo.  6,805.    Filed  October  12,  1910.] 

1.  Appeal. —  TransciHpt. —  Omitting  Amended  Complaint, —  A  tran- 
script showing  tlie  filing  of  a  complaint  and  setting  it  out,  and 
also  showing  the  filing  of  an  amended  complaint  but  failing  to 
set  it  out,  or  to  show  that  the  one  set  out  was  the  amended  one, 
is  fatal  to  the  appeal  fallen,    p.  404. 

2.  Appeal. — Transcript, — Omitting  Amended  Complaint, — Time  for 
Objecting. — An  objection  by  appellees  in  their  brief  that  the 
transcript  omits  the  amended  complaint,  is  properly  made.    p.  405. 

Prom  Jay  Circuit  Court;  John  L,  LaFollette,  Judge. 

Action  by  Presoott  K.  Dederick  and  another  against 
Peter  Baumgartner  and  others.  Prom  a  judgment  for  de- 
fendants, plaintiffs  appeal.     Affirmed. 

Frank  H.  Snyder,  Whitney  E,  Smith  and  William  Drew, 
for  appellants. 
Emerson  E.  McOriff  and  Jesse  C.  Sutton,  for  appellees. 

Hadley,  J. — The  first  entry  in  the  transcript  after  the 
placita  proceeds  as  follows:  **Be  it  remembered  that  on 
January  16,  1906,  *  *  *  the  following  proceedings 
were  had  in  said  cause,  to  wit :  Come  the  plaintiffs  by  their 
attorneys  and  file  their  complaint,  on  account  and  con- 
tract, in  these  words."  Then  follows  a  complaint  in  three 
paragraphs.  The  record  then  shows  the  issuance  of  sum- 
mons, appearances  of  attorneys,  filing  of  cost  bond,  filing  of 
joint  and  several  demurrers,  ruling  of  the  court  thereon, 
filing  by  plaintiffs  of  an  additional  third  paragraph  of  com- 
plaint, which  is  not  copied  into  the  record,  and  the  filing  of 
a  motion  of  defendants  to  require  plaintiffs  to  make  said 
third  paragraph  more  specific.  /Then  follows  this  entry: 
"And  afterwards,  to  wit,  on  March  1,  1906,  the  same  being 
the  twenty-second  judicial  day  of  the  February  term,  1906, 
of  said  court,  the  following  further  proceedings  were  had  in 
said  court  in  said  cause,  to  wit:     Come  the  plaintifi5si  by 
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their  attorneys  and  file  their  amended  complaint  in  these 
words."  But  no  such  complaint  is  copied  into  the  record. 
In  fact,  no  complaint  except  the  one  first  noted,  and  upon 
which  the  record  shows  the  summons  was  issued,  is  set  out 
in  the  record.  If  in  fact,  as  is  suggested  by  appellant,  the 
complaint  set  out  is  the  amended  complaint,  there  is  not  a 
word  in  the  complaint  itself,  the  record  or  the  certificate  of 
the  clerk,  to  indicate  that  this  is  true.  On  the  contrary,  its 
place  in  the  record  and  the  entries  following  all  indubitably 
identify  it  as  the  original  complaint.  Nowhere  does  the 
clerk  certify  that  the  record  contains  a  copy  of  the  amended 
complaint.  The  entry  showing  the  filing  of  the  amended 
complaint  is  followed  by  entries  showing  that  demurrers 
were  filed,  answers  made  thereto  and  the  issues  for  trial 
made  thereon. 

The  complaint  is  the  basis  of  the  action,  and  all  questions 

arising  on  the  pleadings  and  at  the  trial  must  relate  thereto ; 

and  unless  the  complaint  upon  which  the  issues  were 

1.    based  and  the  trial  had  is  exhibited  and  identified  in 
some  manner,  no  question  is  presented  to  the  court  for 
review.     Marsh  v.  Bower  (1898),  151  Ind.  356;  Reid  v.  Beid 
(1898),  149  ind.  274. 

This  case  is  distinguished  from  the  case  of  Indianapolis 
Union  R.  Co.  v.  Houlihan  (1901),  157  Ind.  494,  54  L.  R.  A. 
787,  in  this:  In  the  Houlihan  case  the  clerk  copied  into 
the  transcript  a  complaint,  as  the  amended  complaint,  that 
was  identical  with  the  original  complaint  that  had  previ- 
ously been  copied  into  the  transcript,  but  designated  the 
latter  complaint  as  the  amended  complaint,  and  certified 
that  the  transcript  contained  a  copy  of  the  amended  com- 
plaint. In  this  case,  however,  the  clerk  copied  into  the 
transcript  the  original  dbmplaint,  and  did  not  pretend  to 
copy  the  amended  complaint,  and  did  not  certify  that  the 
transcript  contained  such  copy.  The  presumption  that  the 
clerk  has  done  his  whole  duty  cannot  be  indulged  in,  in  the 
face  of  the  plain  words  of  the  transcript.     We  are  reluc- 
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taut  to  determine  this  ease  upon  this  technicality,  but  the 
transcript  is  our  only  source  of  information,  and  in  the  very 
nature  of  things  it  should  be  so  prepared  as  to  preclude  the 
probability  of  a  mistake  as  to  the  question  presented.  We 
cannot  safely  go  into  the  field  of  conjecture  with  no  guide- 
posts  to  direct  us.  Hence,  in  the  very  nature  of  things, 
the  transcript  must  import  absolute  verity,  and  be  of  suffi- 
cient clearness  to  enable  us  to  determine,  without  probabil- 
ity of  mistake,  the  questions  and  issues  involved.  We  have 
not  the  slightest  idea  what  the  amended  complaint  con-« 
tained,  how  many  paragraphs  it  consisted  of,  or  upon  what 
theory  it  sought  a  judgment,  as  the  transcript  gives  us  no 
suggestion  or  enlightenment  on  these  matters. 

This  objection  to  the  transcript  was  timely  made 

2.    by  appellees  in  their  brief.    The  record  does  not 
show  error. 

Judgment  affirmed. 


Lowe  et  al.  v.  Wiseman,  Guardian. 

[No.  6,720.    Filed  March  31,  1910.     Rehearing  denied  June  29,  1910. 

Transfer  denied  October  13,  1910.] 

1.  Pabtttion. — Complaint. — Su/flcicnci/. — A  complaint  alleging  that 
the  plaintifT  guardian's  wards  and  the  defendants  are  owners  as 
tenants  in  common  of  certain  described  land,  and  setting  out  the 
source  of  their  title,  and  praying  for  partition,  is  sufficient  re- 
gardless of  the  allegations  as  to  the  source  of  title,    p.  408. 

2.  Pabtftion. — Sale  of  Interest. — Suhsequently  Acquired  Interest. 
—Complaint. — ^A  complaint  alleging  that  the  father  and  mother 
of  plaintiff  guardian's  wards  conveyed  their  interest  in  certain 
real  estate  and  that  afterwards  the  father  of  the  wards*  mother 
died  intestate  the  owner  of  the  real  estate  sought  to  be  parti- 
tioned, shows  that  such  wards  had  an  interest  in  such  land, 
p.  408. 

3.  Dekds. — Conveyance  of  Interest. — Subsequently  Acquired  Inter^ 
ests. — ^A  deed  of  the  grantors'  right,  title  and  interest  in  a  certain 
tract  of  land,  does  not  convey  a  subsequently  acquired  Interest, 
p.  406. 

4.  Deeds. — Consideration. —  Advancements. —  Presumptions. —  Bur- 
den of  Proof.— A  deed  from  father  to  children,  based  upon  a  con- 
sideration of  one  dollar  and  love  and  affection,  is  prima  facie  pre- 
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sumed  to  constitute  an  advauceinent,  the  burden  of  overthrowing 
such  presumption  being  upon  the  grantees,    pp.  409, 410. 

5.  Descent  and  Distribution. — Adtmncements, — Time  of  Valna^ 
Hon  of, — Advancements  should  be  valued  as  of  the  date  of  their 
coming  into  possession  and  enjoyment,    p.  409. 

6.  Evidence — Declarations  of  Grantor  After  Execution  of  Deed.— 
Advancements. — Oifts, — ^Declarations  of  a  grantor,  made  after  the 
execution  of  a  deed,  which  are  not  part  of  the  res  gestve,  are  not 
admissible  to  show  his  intention  to  make  a  gift,  instead  of  an 
advancement,    pp.  409, 411. 

7.  Evidence. —  Value  of  Other  Inheritance. —  Partition. —  Evidence 
of  the  value  of  the  wards*  inheritance  from  their  father  is  inad- 

*      missible  In  a  suit  by  their  guardian  for  a  partition  of  the  land 
inherited  by  them  through  their  mother,    p.  410. 

8.  Descent  and  Distbibution. — Advancements. — Time  of  Posses- 
sion.— Advancements  niay  be  created  to  come  into  possession  dur- 
ing the  parent's  lifetime,  or  upon  any  contingency  that  has  hap- 
pened, or  will  happen  within  a  reasonable  time.    p.  411. 

From  Hamilton  Circuit  Court;  Ira  W,  Christian,  Judge. 

Suit  by  John  B.  Wiseman,  as  guardian  of  Raymond  Wise- 
man and  others,  against  William  P.  Lowe  and  others.  From 
a  decree  for  plaintiff,  defendants  appeal.    Affirmed. 

Weaver  <fe  Young,  for  appellants. 
Roberts  &  Yestal,  for  appellee. 

Watson,  J. — This  action  was  brought  by  appellee  against 
appellants  for  the  partition  of  real  estate.  The  complaint, 
which  is  in  one  paragraph,  alleges  that  plaintiff's  wards  and 
the  defendants  are  the  owners  as  tenants  in  common  of  the 
undivided  one-third  of  the  real  estate  described  therein; 
that  Rachel  Lowe  died  intestate  about  the  year  1901,  the 
owner  of  the  whole  of  said  real  estate,  leaving  as  her  only 
heirs  at  law  George  Lowe,  her  husband,  and  six  children,  to 
wit,  William  F.  Lowe,  Martha  C.  Wiseman,  Laura  Lowe, 
Grace  Lowe,  Florence  Lowe  and  Fay  Lowe;  that  said  Mar- 
tha C.  Wiseman,  together  with  her  husband,  executed  to 
William  F.  Lowe  her  deed  conveying  to  him  all  her  interest 
in  said  real  estate;  that  both  Martha  C.  Wiseman  and  her 
husband  died  intestate,  leaving  as  their  heirs  at  law  their 
minor  children,  Raymond  Wiseman,  Mabel  Wiseman  and 
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Ralph  Wiseman,  who  are  wards  of  plaintiff;  that  said 
George  Lowe,  who  was  the  *owner  in  fee  of  certain  land 
of  the  value  of  $3,500,  conveyed  it  by  deed,  without  con- 
sideration except  love  and  affection,  to  his  five  children 
other  than  Martha  C.  Wiseman;  that  in  April,  1904,  said 
George  Lowe  died  intestate,  the  owner  of  said  undivided 
one-third  of  the  real  estate  first  described  in  said  complaint, 
being  the  real  estate  inherited  by  him  from  Rachel  Lowe, 
deceased.  The  prayer  is  that  the  lands  be  partitioned 
among  the  parties  to  said  action,  and  that  the  conveyance 
by  George  Lowe  to  his  five  children  be  treated  and  consid- 
ered as  an  advancement  to  them. 

A  demurrer  was  filed  to  the  complaint,  but  was  overruled 
and  exceptions  taken.  Thereupon  an  answer  was  filed  in 
general  denial.  Motion  for  a  new  trial  was  made  and  over- 
ruled. The  finding,  as  well  as  the  judgment,  was  that 
George  Lowe  died  intestate,  the  owner  in  fee  of  the  undi- 
vided one-third  of  twenty  acres  off  the  south  end  of  the 
southwest  quarter  of  the  northeast  quarter  in  section  thirty- 
four,  township  eighteen  north,  range  five  east,  also  the  un- 
divided one-third  of  nineteen  and  one-half  acres  off  the 
west  side  of  the  northwest  quarter  of  the  northeast  quarter 
of  section  thirty-five,  township  eighteen  north,  range  five 
east,  in  Hamilton  county,  Indiana;  that  said  George  Lowe 
left  as  his  heirs  the  defendants  herein  and  the  plaintiff's 
wards ;  that  during  his  lifetime  said  George  Lowe  made  ad- 
vancements to  each  of  defendants  in  the  sum  of  $640;  and 
that  plaintiff  is  entitled  to  partition  of  said  real  estate, 
taking  into  consideration  said  advancements.  The  court  ap- 
pointed commissioners  to  make  partition  of  said  real  estate 
accordingly. 

The  errors  relied  upon  for  reversal  are:  (1)  The  court 
erred  in  overruling  appellauts'  demurrer  to  appellee's  com- 
plaint; (2)  the  court  erred  in  overruling  appellants'  motion 
for  a  new  trial. 

The  appellants    insist   that   the    complaint  in  this  cause 
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does  not  state  facts  suflBcient  to  withstand  a  demurrer.    It 
alleges  that  plaintiff's  wards  and  the  defendants  are 

1.  owners  as  tenants  in  common  of  an  undivided  one- 
third  of  the  real  estate  described.     It  further  sets 

out  the  source  from  which  plaintiff's  wards  derive  title. 
This,  however,  was  unnecessary,  but  we  do  not  see  how  it 
could  in  any  way  affect  the  averments  in  the  complaint. 

It  is  also  urged  that  the  complaint  was  insufficient,  for 

the  reason  that  it  avers  that  Martha  C.  Wiseman  and  her 

husband,  parents  of  appellee's  wards,  conveyed  all 

2.  their  right,   title  and  interest  to  William  F.  Lowe, 
brother  of  Martha  C.  Wiseman.     It  is  averred  that 

said  Martha  C.  Wiseman  died  intestate,  and  that  afterward 

her  father,  George  Lowe,  died  intestate.     The  conveyance 

by  Martha  C.  Wiseman  and  her  husband  to  William 

3.  F.  Lowe  could  not  have  passed  the  title  to  any  real 
estate  that  she  did  not  at  that  time  own,  or  real  es- 
tate that  subsequently  she  or  her  heirs  acquired  by  descent 
Lay  ton  v.  Herr  (1910),  45  Ind.  App.  203;  Holbrook  v.  Debo 
(1881),  99  111.  372;  Blanchard  v.  Brooks  (1831),  12  Pick. 
47;  Coe  V.  Persons  Unknown  (1857),  43  Me.  432;  Wight  v. 
Shaw  (1849),  59  Mass.  56;  Glover  v.  Condell  (1896),  163 
111.  566,  45  N.  E.  173,  35  L.  B.  A.  360;  Headrick  v.  Mc- 
Dowell (1903),  102  Va,  124,  45  S.  E.  804,  102  Am.  St.  843, 
65  L.  R.  A.  578. 

In  the  case  of  Blanchard  v.  Brooks,  supra,  the  court  said : 
**A  conveyance  of  all  the  right,  title  and  interest  in  lands, 
is  certainly  sufficient  to  pass  the  land  itself,  if  the  party 
conveying  has  an  estate  therein,  at  the  time  of  the  convey- 
ance ;  but  it  passes  no  estate  which  is  not  then  possessed  by 
the  party." 

The  complaint  states  facts  sufficient  to  withstand  a  de- 
murrer. 

The  next  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.     The  deed  executed  on  April  10,  1903,  by 
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George  Lowe  to  his  children,  other  than  Martha  C. 
4.     Wiseman,  the  consideration  being  $1,  love  and  affec- 
tion, is  presumed  to  be  an  advancement  to  the  gran- 
tees, and  the  court  upon  the  evidence  finds  it  to  be  such,  and 
fixes  the  value  of  said  real  estate  at  $80  per  acre,  or  $640 
advanced  to  each  of  the  grantees  named.     Scott  v.  Hctrris 
(1891),  127  Ind.  520;  Culp  v.  Wilsoyi  (1892),  133  Ind.  294* 
It  is  contended,  however,  that  because  the  deed  says  that 
the  grantees  shall  not  have  possession  until  the  death  of  the 
grantor,  the  court  erred  in  fixing  the  value  of  the 
•5.    land  at  $80  an  acre,  that  being  the  value  thereof  at 
the  time  of  the  death  (rf  the  grantor.     Section  3011 
Bums  1908,  §2480  R.  S.  1881,  provides:     *'In  the  division 
or  distribution  of  an  estate,  the  amount  or  value  of  an  ad- 
vancement shall  be  estimated  according  to  the  amount  or 
value  when  given." 

The  value  of  the  advancement  is  to  be  ascertained  at  the 
date  when  it  comes  into  the  possession  and  enjoyment  of. 
the  parties  to  be  charged.  1  Am.  and  Eif^g.  Ency.  Law 
(2d  ed.)  783;  Pigg  v.  Carroll  (1878),  89  111.  205;  Jackson 
V.  Jackson  (1885),  28  Miss.  674,  64  Am.  Dec.  114;  Puryear 
v.  Cabell  (1874),  24  Gratt.  (Va.)  260. 

It  is  next  urged  that  the  court  erred  in  not  permitting 
the  witness  William  A.  Morgan  to  testify  as  follows :    **That 
George  Lowe  told  in  the*  winter  or  early  spring  of 
6.    1904  that  he  had  made  a  deed  of  his  property  and 
real  estate  to  his  five  living  children,  and  that  he  in- 
tended them  to  have  all  of  his  property  at  his' death,  that 
he  did  not  intend  to  leave  any  of  his  property  to  his  grand- 
children Mabel  Wiseman,   Ralph  Wiseman  and  Raymond 
Wiseman,  for  the  reason  that  they  would  inherit  from  their 
father  more  than  he  had  to  leave  to  his  own  children." 
This  was  long  after  the  deed  in  question  had  been  executed 
by  decedent,    and   was   therefore   too   remote.     Harness  v. 
Harness  (1875),  49  Ind.  384;  Thistlewaite  v.  Thistlewaite 
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(1892),  132  Ind.  355;  Swtjgart  v.  Willard  (1906),  166  Ind. 
25. 

It  is  also  urged  that  the  court  erred  in  not  permitting 

John  Wiseman  to  testify  as  to  how  much  land  Lewis  C. 

Wiseman,  father  of  said  wards,  owned  at  the  time  of 

7.  his  death.  How  this  could  have  any  bearing  upon 
the  partition  of  the  real  estate  owned  by  the  grand- 
father of  appellee's  wards,  we  are  unable  to  see. 

We  find  no  error  in  the  record  warranting  the  reversal  of 
this  cause. 

Judgment  aflBrmed. 


On  Petition  for  Rehearing. 

Watson,  P.  J. — Appellants  insist  that  the  court  erred  in 

holding  that  the  deed  made  by  George  Lowe  to  his  children 

was  an  advancement  instead  of  a  gift,  but  the  au- 

4.  thorities  cited  are  not  controlling  in  this  case,  for  in 
the  case^of  Joyce  v.  Hamilton  (1887),  111  Ind,  163, 
no  conveyance  was  made,  and  in  the  case  of  Herkimer  v. 
MacGregor  (1891),  126  Ind.  247,  stock  was  taken  by  the 
parent  as  trustee  for  the  children.  In  the  case  of  Shaw  v. 
Kent  (1858),  11  Ind.  80,  it  was  held  that  a  conveyance  to 
a  child  was  ''prima  facie  evidence  of  an  intent  to  advance 
him,"  but  the  grantee  had  a  right'** to  rebut  the  evidence 
or  presumption,  and  show  that  the  intention  was  otherwise." 
This,  they  say,  would  involve  a  question  of  fact  to  be  deter- 
mined by  the  court  or  jury.  In  the  case  of  Woolery  v. 
Woolery  (1868),  29  Ind.  249,  it  was  likewise  hfeld  that  it  is 
a  question  of  fact  for  the  court  or  jury  to  determine. 

The  presumption,  that  a  conveyance  made  by  a  parent  to 
a  child  or  children  without  consideration  is  an  advance- 
ment, is  a  rebuttable  presumption,  and  may  be  overthrown 
by  competent  evidence ;  but  the  trial  court  holds,  under  all 
the  circumstances  surrounding  the  transaction  in  this  case, 
that  this  presumption  is  not  overthrown,  and  the  voluntarj*^ 
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deed  made  to  appellants  by  their  father  was  an  advance- 
ment. In  the  case  of  Ruck  v.  Biery  (1887),  110  Ind.  444, 
a  case  very  much  like  the  one  under  consideration,  it  was 
held  that  the  deed  there  made  was  an  advancement.  Hodg- 
son  V.  Macy  (1856),  8  Ind.  121;  Higham  v.  Vanosdol  (1890), 
125  Ind.  74;  Culp  v.  Wilson  (1892),  133  Ind.  294;  Heady 
V.  Brown  (1898),  151  Ind.  75. 

However,  to  constitute  an  advancement  it  is  not  neces- 
sary that  the  provision  should  take  place  in  the  parent's 
lifetime,  and  the  portion  may  be  secured  to  the  child 
8.    in   futuro,    or    may    commence    after    the    parent's 
death,  or  upon  a  contingency  that  has  happened  or 
will    arise    within    a    reasonable    time.     Clark    v.    Willson 
(1867),  27  Md.  693;  Ruch  v.  Biery,  supra;  Thornton,  Gifts 
and  Advancements  §561. 

It  is  also  insisted  that  a  rehearing  should  be  granted, 
for  the  reason  that  the  court  rejected  the  testimony  of  Will- 
iam A.  Morgan,  although  it  is  admitted  that  the  con- 
6.    versation  took  place  long  after  the  execution  of  the 
deed.     In  the  case  of  Woolery  v.  Woolery,  supra,  the 
court  said:     **The  declarations  of  the  father,  made  a  few 
days  prior  to  the  conveyance,  as  well  as  those  made  subse- 
quent thereto,  tending  to  show  his  purpose  or  intent  in  pro- 
curing the  conveyance,  may  be  fairly  considered  as  a  part 
of  the  res  gestce,  or  facts  forming  a  part  of  the  transaction, 
and  in  explanation  thereof,  and  were  proper  evidence  for 
that  purpose."    But  this  evidence,  the  rejection  of  which 
is  complained  of,  being  given  a  year  or  more  after  the  exe- 
cution of  the  deed,  under  this  authority  and  the  authorities 
cited  in  the  original  opinion,  was  correctly  rejected  by  the 
trial  court.     Stauffer  v.  Martin  (1909),  43  Ind.  App.  675. 
The  petition  for  rehearing  is  overruled. 
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Stevenson,  Administrator,  v.  Gray  et  al. 

[No.  6,867.    Filed  October  27,  1909.    Rehearing  denied  January  7, 
1910.    Transfer  denied  October  13,  1910.] 

1.  DB8CKNT  AND  DISTRIBUTION. — Intestocy. — ^The  estate  of  a  child- 
less, unmarried  intestate,  descends  one-half  to  the  father  and 
mother,  or  survivor,  and  one-half  to  the  brothers  and  sisters, 
p.  414. 

2.  Descent  and  Distribution. — Kindred  of  Half  Blood. — ^* Estate 
♦  ♦  ♦  6y  Oift,  Devise  or  Descents— Under  §2996  Bums  1908, 
§2472  R.  S.  1881,  providing  that  "kindred  of  the  half  blood  shall 
inherit  equally  with  those  of  the  whole  blood;  but  if  the  estate 
shall  have  come  to  the  intestate  by  gift,  devise  or  descent  from 
any  ancestor,  those  only  who  are  of  the  blood  of  such  ancestor 
shall  inherit,''  a  daughter  who  was  made  beneficiary  of  her 
father's  insurance  policy,  takes  by  "gift,"  where  he  paid  therefor, 
and  only  those  of  his  blood  can  inherit    p.  414. 

3.  Descent  and  Distribution. — Kindred  of  Half  Blood. — Cfift. — 
Use  of  Money. — The  facts  that  the  beneficiary  of  an  insurance 
policy  taken  and  paid  for  by  her  father,  received  from  the  father 
only  a  certificate,  and  that  her  guardian  loaned  the  money  re- 
ceived on  such  policy,  do  not  change  the  ancestral  quality  of  the 
gift,  but  it  would  descend  at  the  beneficiary's  death  one-half  to 
her  mother,  and  the  other  one-half  to  the  father's  kindred  of  the 
whole  blood,    pp.  414, 415. 

4.  Descent  and  Distribution. —  Ancestral  Property. —  Equity. — 
Following  Funds. — Real  Property. — The  equitable  doctrine  of  fol- 
lowing trust  funds  through  transactions  does  not  obtain  hi  re- 
lation to  ancestral  propert5%  and  where  the  proceeds  of  inherit- 
ances have  been  invested  in  real  estate,  such  real  estate  is  held 
by  purchase,    p.  415. 

5.  Descent  and  Distribution. — Kindred  of  Half  Blood, — Statutes. 
— Construction. — Unless  a  statute  of  descent  requires  a  different 
construction,  brothers  and  sisters  of  the  half  blood  will  be  pre- 
ferred to  those  more  distantly  related,    p.  415. 

6.  Descent  and  Distribution. — Intestacy. — Kindred  of  Half  Blood. 
— Where  a  father  died  leaving  an  insurance  policy  payable  to  his 
daughter  by  his  first  wife,  and  her  guardian  collected  such  insur- 
ance, and  she  died  unmarried,  the  father  and  mother  having  sep- 
arated and  each  one  having  remarried  and  had  issue  by  such 
second  marriage,  one-half  of  such  property  descends  to  the  mother 
and  the  other  one-half  to  the  father's  child  by  his  second  mar- 
riage,   p.  410. 

From  Spencer  Circuit  Court;  Roscoe  Kiper,  Judge. 
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Pinal  report  of  William  Stevenson,  as  administrator  of 
the  ^tate  of  Docia  H.  HuUett,  deceased.  From  an  order  in 
favor  of  Basil  Gray  and  others,  the  administrator  appeals. 
Reversed. 

Alien  J.  Peyton,  Elbert  M.  Swan  and  William  C.  Mason, 
for  appellant. 
Edward  Gough  and  Roger  D.  Oough,  for  appellees. 

RoBY,  P.  J. — ^This  case  is  here  on  exceptions  to  the  final 
report  of  William  Stevenson,  administrator  of  the  estate  of 
Docia  H.  Hullett.  The  controversy  arises  upon  the  following 
facts:  William  L.  Hullett  and  Alice  Hullett  were  husband 
and  wife,  and  the  parents  of  Docia  H.  Hullett.  Prior  to 
July  17,  1905,  they  were  divorced,  and  each  of  them  re- 
married. Said  William  L.  Hullett  procured  insurance  on 
his  life  in  a  fraternal  society  in  the  sum  of  $3,000,  naming 
his  daughter,  Docia,  as  beneficiary.  While  said  certificate 
was  in  force,  said  Hullett  died  on  March  26,  1899,  leaving 
his  wife  by  a  second  marriage,  to  whom  there  was  born  a 
few  weeks  after  his  death  a  son,  who  was  named  William 
H.  Hullett.  William  L.  Stevenson  was  appointed  guardian 
for  Docia,  made  proofs  of  death,  and  received  for  her 
from  the  insurance  company  a  draft  for  $3,000,  payable 
to  himself  as  such  guardian,  which  he  deposited  in  a  bank 
to  his  credit  as  such  guardian.  He  afterwards  loaned  said 
sum  to  A.  J.  Peyton,  taking  his  note  therefor  payable  to 
said  guardian  with  interest.  Said  Docia  H.  Hullett  died 
July  17,  1905,  at  the  age  of  twelve  years  and  unmarried. 
She  left  surviving  her  the  half-brother  aforesaid,  William 
H.  Hullett,  her  mother,  Alice  Gray,  and  her  half-brother, 
Basil  Gray,  bom  of  her  mother's  second  marriage,  and  after 
her  death  there  was  born  to  her  mother,  Alice  Gray,  a  daugh- 
ter, afterward  named  Alzania.  Shortly  after  the  death  of 
said  Docia,  said  Stevenson  was  appointed  as  administrator 
of  her  estate.  He  qualified  and  took  possession  of  all  her 
property,  including  the  Peyton  note  for  said  $3,000,   the 
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proceeds  of  which  are  (for  present  purposes)  intact  in  the 
administrator's  hands  for  distribution. 

The  estate  of  an  intestate,  without  issue  or  descendants 

alive,  descends  one-half  to  the  father  and  mother,  or  the 

survivor,  and  one-half   to    the    brothers  and  sisters. 

1.  §2992  Burns  1908,  §2469  R.  S.  1881.     One-half  of 
the  amount  for  distribution   therefore   goes  to  the 

mother,  Alice  Gray,  and  as  to  this  there  is  no  dispute. 

The  statute  (§2996  Bums  1908,  §2472  R.  S.  1881)  pro- 
vides that  **  kindred  of  the  half  blood  shall  inherit  equally 
with  those  of  the  whole  blood;  but  if  the  estate  shdl 

2.  have  come  to  the  intestate  by  gift,  devise  or  descent 
from  any  ancestor,  those  only  w^ho  are  the  blood  of 

such  ancestor  shall  inherit."  (Our  italics.)  The  terms  "es- 
tate •  •  •  by  gift,  devise  or  descent"  includes  all 
property,  either  real  or  personal,  that  came  to  the  intestate 
without  the  payment  of  a  consideration  therefor.  Roun- 
tree  v.  Pursell  (1895),  11  Ind.  App.  522,  532.  The  $3,000 
received  from  the  insurance  company  was  not  secured  by 
the  intestate  through  purchase.  It  was  a  provision  made 
by  her  father  for  her,  in  the  nature  of  a  gift,  and  as  such 
possessed  the  ancestral  quality  necessary  to  the  application 
of  the  provision  in  favor  of  those  who  are  of  the  blood  of 
the  ancestor.  Rountree  v.  Purcell,  supra.  It  would  be  an 
unwarrantedly  narrow  construction  to  hold  that  the 

3.  daughter  received  from  her  father  only  a  certificate 
in  a  benefit  association,  the  collection  of  which  de- 
stroyed the  ancestral  quality  of  the  estate  so  received. 
That  which  she  received  through  him  and  at  his  death  was 
$3,000  in  money,  and  had  she  died  in  possession  of  the  iden- 
tical coin  there  could  be  no  doubt  that  the  half-brother  of 
the  father's  blood  would  take  one-half  of  said  amount  un- 
der §2996,  supra. 

Most  of  the  cases  in  which  questions  of  ancestral  prop- 
erty have  been  considered  have  involved  real  property,  and 
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it  is  settled  that  real  estate  purchased  with  the  pro- 

4.  ceeds   of  inherited   property   is   held  by   purchase. 
Orr  V.   Y^liite   (1886),  106  Ind.  341;  Armington  v. 

Armington  (1867),  28  Ind.  74;  Frazer  v.  Clifford  (1884), 
94  Ind.  482.  The  practice  in  equity — of  following  a  fund 
through  changes  and  transactions — does  not  obtain  in  ap- 
plying the  statutes  of  descent.  Such  application  is  not  a 
question  of  equity,  but  of  positive  law.  Armington  v.  Arm- 
ington, supra;  Orr  v.   White,  supra.    Where,  how- 

5.  ever,  a  statute  does  not  require  a  different  construc- 
tion, brothers  and  sisters  of  the  half  blood  will  be 

preferred  to  others  more  distantly  connected.  Pond  v.  Ir- 
ioin  (1888),  113  Ind.  243.  A  review  of  legislation  on  this 
subject  is  contained  in  the  cases  of  Robertson  v.  Burrell 
(1872),  40  Ind.  328,  and  Anderson  v.  Bell  (1895),  140  Ind. 
375. 

The    fund   received   by    the   decedent    from   her   father 
through  the  insurance  company  was  paid  to  her  guardian, 

and  is  now  held  by  her  administrator.     In  the  case 
3.    of  Rountree  v.  Pursell,  supra,  the  presumption  was 

indulged  that  the  guardian  managed  the  estate  prop- 
erly; and  it  appearing  that  the  money  which  went  into  his 
hands  had  been  commingled  with  other  funds,  so  that  it 
would  be  impossible  to  distinguish  it,  its  ancestral  charac- 
ter was  held  to  be  lost.  In  the  case  at  bar,  it  appears  that 
the  guardian  deposited  the  fund  in  bank  and  subsequently 
loaned  it  to  an  individual,  by  whom  it  was  paid  to  the  ad- 
ministrator. It  thus  appears  that  the  fund  has  been  kept 
intact,  and  the  presumptions  accorded  to  the  guardian  in 
the  case  of  Rountree  v.  Pursell  operate  here  to  fix  the  an- 
cestral character  of  the  fund  for  distribution.  The  vari- 
ous steps  taken  by  the  guardian,  in  the  discharge  of  his  duty 
to  preserve  the  estate  of  the  ward,  do  not  operate  to  ob- 
scure, much  less  to  change,  its  character.  The  result  thus 
reached  is  exactlv  the  result  for  the  attainment  of  which 
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the  statute  was  enacted.     The  father  provided  for  his 
6.     infant  daughter,  the  child  of  himself  and  his  divorced 

wife.  The  child  did  not  long  survive  him.  By  law, 
one-half  of  the  fund  goes  to  the  divorced  wife.  If  the 
facts  and  the  statute  require  that  two-thirds  of  the  residue 
shall  go  to  the  children  of  the  divorced  wife  by  her  second 
husbalid,  and  only  one-sixth  of  the  sum  to  the  father's  own 
infant  son,  it  must  be  so  decreed ;  but  it  causes  no  regret  to 
find  that,  upon  the  facts,  one-half  of  said  fund  ought  to  be 
distributed  to  the  son,  William  H.  Hullett. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  restate  the  third  conclusion  of  law  in  accord- 
ance herewith. 


Maris,  Administrator,  v.  Wolfe  et  al. 

[No.  7,123.    Filed  October  14,  1910.] 

1.  Executors  and  Administrators. — Sales  of  Real  Estate  to  Pair 
Debts. — Petition,— ^Sufficiency. — A  petition  by  an  administrator  to 
sen  real  estate  to  pay  debts,  alleging  that  there  is  no  personal 
estate  and  that  the  cost  of  administration  is  $95,  is  sufficioit, 
when  attacked  for  the  first  time  on  appeal,    p.  418. 

2.  Wills. — Construction. — Intent. — Rules  of  Law. — ^The  intention, 
where  it  is  expressed  agreeably  to  the  rules  of  law,  governs  in 
the  construction  of  a  will.    p.  419. 

3.  Wills. — Remainders. — Vesting. — The  law  favors  the  vesting  of 
remainders,    p.  419. 

4.  Wills. — Devises. — Estates. — A  will  providing  (1)  that  testator's 
widow  "do  have  and  hold,  for  her  own  benefit,  one-third  in  value 
of  all"  of  testator's  real  estate,  (2)  that  his  wife  have  for  her 
own  benefit  one-third  in  value  of  the  personal  property,  after 
payment  of  debts,  (3)  that  the  remainder  of  testator's  property, 
after  payment  of  debts,  be  divided  equally  among  his  children, 

.  (4)  that  the  wife  be  given  the  care  of  the  children,  and  (5)  tliat 
no  distribution  be  made  during  the  lifetime  or  widowhood  of  the 
wife,  gives  to  the  widow  a  fee  simple  title  to  one-third  of  the  real 
estate  abd  of  the  personalty,  to  the  children  the  remainder,  after 
payment  of  debts,  to  the  widow,  the  care  of  the  children  and  the 
management  of  their  estates,  and  also  prohibits  a  distribution 
during  the  widow's  lifetime  or  her  widowhood,    p.  419. 
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From  Orange  Circuit  Court;  Thomas  B,  Buskirk,  Judge. 

Petition  by  Aaron  Maris,  as  administrator  of  the  estate 
of  Louisa  Wolfe,  deceased,  against  Louis  Wolfe  and  others. 
Prom  a  judgment  for  defendants,  plaintiff  appeals.  Be- 
versed, 

Oscar  Ratts  and  Bayless  Harvey,  for  appellant. 
Perry  McCart  and  Will  H.  Talbott,  for  appellees. 

CoMSTOCK,  C.  J. — ^Appellant,  as  administrator  of  the  es- 
tate of  Louisa  Wolfe,  deceased,  filed  his  verified  petition  in 
the  court  below,  alleging  that  no  personal  property  of  said 
estate  had  come  to  his  knowledge  or  possession;  that  there 
was  due  from  said  decedent,  on  a  judgment  rendered  in  the 
Orange  Circuit  Court  in  favor  of  John  Maris,  deceased, 
against  said  Louisa  Wolfe  in  her  lifetime,  the  sum  of  $219.- 
27,  which  was  a  lien  on  any  real  estate  she  may  have  owned 
at  her  death,  that  the  costs  of  administration  would  amount 
to  $95 ;  and  that  decedent  died  the  owner  of  an  interest  in 
certain  real  estate.  Said  administrator  asked  that  an  order 
be  given  empowering  him  to  sell  the  real  estate  described. 

Defendants  filed  an  answer  in  general  denial  and  an  an- 
swer of  payment  of  the  judgment,  for  the  satisfaction  of 
which  the  land  was  sought  to  be  sold.  To  the  plea  of  pay- 
ment, the  administrator  replied  by  general  denial. 

The  court  made  a  special  finding  of  facts  and  stated  con- 
clusions of  law  thereon  in  favor  of  appellees.  Appellant 
took  exception  to  each  conclusion  of  law.  A  motion  for  a 
new  trial,  stating,  among  other  reasons,  that  the  decision  of 
the  court  was  contrary  to  law,  was  overruled  and  judgment 
rendered  against  appellant  for  costs. 

The  errors  assigned  question  the  correctness  of  the  con- 
clusions of  law  and  the  action  of  the  court  in  overruling 
appellant's  motion  for  a  new  trial. 

Before  considering  the  special  finding  of  facts,  we  may 
dispose  of  a  question  raised  by  appellant  as  to  the  suffiei- 
VoL.  46—27 
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ency  of  the  petition  to  sell  the  real  estate.  No  de- 
1.  murrer  to  the  petition  was  filed  in  the  court  below. 
It  is  objected  to  here,  because  it  does  not  aver  that 
there  was  ever  a  claim  filed  against  the  estate,  or  even  pre- 
sented to  the  administrator.  The  petition  shows  that  there 
was  no  personal  estate  and  that  the  cost  of  administration 
was  $95.  This  was  sufficient.  Dunning  v.  Driver  (1865), 
25  Ind.  269;  FaUey  v.  Gribling  (1891),  128  Ind.  110. 

In  substance,  the  court  found  that  Louisa  Wolfe  died  in 
Orange  county,  Indiana,  intestate,  on  May  28,  1902,  leaving 
certain  heirs,  naming  them;  that  plaintiff  is  the  qualified 
and  acting  administrator  of  the  estate  of  Louisa  Wolfe,  de- 
ceased; that  on  April  11,  1899,  John  Maris,  now  deceased, 
recovered  judgment  in  the  Orange  Circuit  Court  against 
Louisa  Wolfe  and  another  in  the  sum  of  $149.50 ;  that  said 
judgment  was  recorded;  that  no  entry  of  payment  or  satis- 
faction of  said  judgment  appears  among  the  records  or  files 
of  said  court;  that,  since  the  date  of  said  judgment,  John 
Maris  died,  and  plaintiff  is  administrator  of  his  estate ;  that 
no  part  of  said  judgment  has  been  paid  to  said  Aaron  Maris, 
administrator  of  the  estate  of  John  Maris,  deceased;  that 
Louisa  Wolfe  was  the  wife  of  Peter  Wolfe,  deceased,  who 
prior  to  his  death  made  and  executed  his  will;  that  said 
Louisa  Wolfe  at  her  death  owned  no  personal  property ;  that 
said  Peter  Wolfe,  at  his  death,  was  the  owner  in  fee  of  the 
real  estate  described  in  the  complaint. 

Upon  the  facts  found,  the  court,  as  its  conclusions  of  law, 
stated  (1)  that  neither  Minnie  Wolfe  nor  her  child, 
Charles  Wolfe,  at  the  time  of  death  owned  any  portion  of 
the  real  estate  devised  by  the  will  of  said  Peter  Wolfe;  (2) 
that  said  Louisa  Wolfe,  by  virtue  of  said  will,  was  given 
only  a  life  estate  in  and  to  the  real  estate  described  in  said 
petition,  that  plaintiff  is  not  entitled  to  an  order  for  the  sale 
of  said  real  estate,  or  any  part  thereof,  to  make  assets  for 
the  payment  of  the  claim  against  the  estate  of  Louisa  Wolfe, 
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deceased,  and  that  the  costs  of  this  action  should  be  taxed 
against  said  estate. 

The  controlling  question  presented  is,  What  interest  did 
appellant's  decedent  Louisa  Wolfe  have  in  the  real  estate? 
If  the  widow  took  a  fee  in  the  real  estate  devised,  the  judg- 
ment should  be  reversed,  otherwise,  aflSrmed. 

The  intention  of  the  testator  is  the  primary  consideration 
in  the  construction  of  a  will.  There  are,  however,  qualifica- 
tions to  the  general  rule,  the  first  of  which  is,  that 

2.  the  intention  expressed  in  the  will  is  to  govern,  if  not 
inconsistent  with  the  established  rule  of  law,  and 

must  be  governed  by  the  words  used,  and  in  full  view  of 
everything  contained  within  the  four  comers  of  the 

3.  will.    The   law   favors   the   vesting   of   remainders. 
Burton  v.  Carnahan  (1906),  38  Ind.  App.  612,  and 

cases  cited;  Fenstermaker  v.  Holman  (1902),  158  Ind.  71; 
Pate  V.  Bushong  (1903),  161  Ind.  533,  63  L.  R.  A.  593,  100 
Am.  St.  287. 
Item  one  of  the  will  reads : 

**It  is  my  will  and  desire  that  my  wife,  Louisa  Wolfe, 
do  have  and  hold,  for  her  own  benefit,  one-third 
4.     in  value  of  all  my  real  estate  of  which  I  may 
be  the  owner  at  my  death. ' ' 

Item  two  devises  and  directs  that  the  wife  have  for  her 
own  benefit  one-third  part  in  value  of  the  personal  property 
that  may  be  left  after  paying  all  of  the  testator's  just  debts 
of  every  description.     Item  three  provides  that  the  remain- 
der of  testator's  real  estate  and  personal  property,  that  may 
remain  after  paying  his  just  debts  and  the  bequest  before 
made  to  his  wife,  shall  be  divided  share  and  share  alike  be- 
tween his  children.     By  item  four  the  wife  is  given  the  ca>.- 
and  custody  of  the  minor  children  so  long  as  she  remains 
testator's  widow,  and  the  management  of  the  property  de- 
vised to  his  children.     Item  five  provides  that  no  distribu- 
tion during  the  lifetime  or  widowhood  of  the  widow  shall  be 
made. 
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The  first  item  gives  to  the  widow  one-third  of  the  real  es- 
tate in  fee;  the  second,  one-third  of  decedent's  personal 
property,  absolutely;  the  third,  the  remainder  of  two-thirds 
of. the  real  and  personal  estate,  after  payment  of  debts,  to 
the  children  of  the  decedent  and  to  the  child  or  children  of 
those  who  are  dead;  the  fourth  gives  the  custody  oi  the 
minor  children  to  the  wife,  so  long  as  she  remains  tes^ 
tator's  widow,  and  the  management  of  two-thirds  of  the  es- 
tate devised  to  the  minor  children,  giving  to  those  who  are 
of  age  the  management  of  the  property  devised  to  them. 
The  fifth  provides  that  no  distribution  of  the  estate  shall  be 
made  during  the  lifetime  of  the  widow  or  during  her  widow- 
hood. The  fee  simple  in  item  one  is  emphasized  in  item 
three,  which  disposes  of  the  remainder,  in  item  four,  which 
gives  to  the  widow  the  control  and  management  of  the 
minor  childrens'  share  during  their  minority,  and  in  item 
five,  which  postpones  the  distribution. 

Judgment  reversed,  with  instructions  to  restate  conclu- 
sions of  law  to  render  judgment  in  favor  of  appellant 


King  v.  Laycock  Power  House  Company. 

[No.  7,137.     Filed  October  25,  1910.] 

1.  Master  and  Servant. — Statutes, — Failure  to  Observe. — Ncfjli- 
gence. — Proximate  Cause. — ^A  master's  failure  to  comply  with  a 
statutory  requirement  constitutes  negligence  per  «e;  but  a  servant, 
to  recover  for  Injuries  received,  must  show  that  such  failure  to 
comply  v^as  the  proximate  cause  of  his  injuries,    p.  423. 

2.  Pleading. — Complaint. — General  and  Specific  Averments. — Spe- 
cific allegations  In  a  complaint  control  the  general  allegations, 
p.  423. 

3.  Master  and  Servant. — Unguarded  Elevators. — Purpose  of 
Guarding, — The  object  of  the  statute  (§3860  Bums  1908,  Acts 
1903  p.  151,  §2)  requiring  elevators  to  be  properly  guarded,  is 
to  prevent  persons  from  falling  into  the  unguarded  opening  in  the 
floor,    p.  423. 

4.  Master  and  Servant. — Unguarded  Elevator. — Negligence. — 
Complaint. — Conclusion  a. — A   complaint   alleging  that  defendant 
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ordered  the  plaintiff  to  take  some  timbers  on  an  unguarded 
elevator  to  the  fourth  floor  of  defendant's  building,  that  the  plain- 
tiff did  so,  and  that  in  removing  the  timbers  from  the  elevator 
they  tipped  up,  throwing  plaintiff  off  the  elevator,  that  plaintiff 
fell  through  the  opening,  and  ''that  if  there  had  been  a  fence,  rail- 
ing or  barrier  four  feet  high  on  the  floor  below  him,  as  required 
by  law,  he  could  have  reached  it  with  his  feet  and  saved  him- 
self from  falling/'  is  bad,  since  it  does  not  show  that  he  was 
thrown  because  of  defendant's  negligence,  the  last  averment  being 
a  mere  conclusion,    p.  423. 

From  Marion  Circuit  Court  (16,594) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Alvin  King  against  the  Laycock  Power  House 
Company.  Prom  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Hefron  &  Harrington  and  J.  E.  Martin,  for  appellant. 
John  W,  Kern,  for  appellee. 

CoMSTOCK,  C.  J. — Appellant  filed  his  amended  complaint 
in  two  paragraphs  in  the  court  below,  to  recover  damages 
for  personal  injuries  sustained  by  him  through  the  alleged 
negligence  of  appellee. 

A  separate  demurrer  for  want  of  facts  was  sustained  to 
each  of  said  paragraphs,  and,  appellant  refusing  to  plead 
further,  judgment  was  rendered  in  favor  of  appellee  and 
against  appellant  for  costs. 

The  only  error  assigned  is  the  action  of  the  court  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  the  amended 
complaint. 

Said  paragraph  alleges  that  on  April  6,  1907,  defendant 
was  engaged  in  constructing  a  building;  that  it  was  using 
an  elevator  or  hoisting  machine  therein  for  the  purpose  of 
hoisting  material;  that  said  elevator  was  constructed  with 
a  platform  about  eight  feet  square,  and  was  not  enclosed, 
nor  had  it  any  railing,  fence  of  barrier  on  any  side  to  pro- 
tect persons  and  workmen  who  were  being  transported 
thereon;  that  said  elevator  passed  through  openings  in  the 
four  floors    of   said   building,    and    defendant  negligently 
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failed  to  erect  any  fence,  railing  or  barrier  around  any  open- 
ing through  which  the  elevator  passed;  that  on  said  date 
plaintiff  was  in  defendant's  employ,  a  part  of  his  duties 
being  to  transport  timber  and  other  materials,  used  in  the 
construction  of  the  building,  on  said  elevator  from  the  first 
to  the  fourth  floor;  that  on  said  day  defendant,  knowing 
that  the  elevator  was  not  safeguarded  as  the  law  required, 
ordered  plaintitf  to  hoist  on  said  elevator,  from  the  first  to 
the  fourth  floor,  a  piece  of  timber,  four  inches  wide  by  four 
inches  thick,  and  eighteen  feet  long ;  that  on  account  of  the 
length  of  said  timber  plaintiff  had  to  stop  the  elevator  near 
the  third  floor,  in  order  to  deliver  said  timber  on  the  fourth 
floor ;  that  while  thus  engaged  in  the  line  of  his  duty,  in  at- 
tempting to  shove  said  timber  onto  the  fourth  floor,  it  be- 
came overbalanced,  the  lower  end  tipped  up,  and  threw  the 
plaintiff  off  said  elevator  platform;  that  in  falling  he 
grasped  the  outer  edge  of  the  platform  of  the  elevator  and 
swung  down,  and  had  there  been  a  fence,  railing  or  barrier 
four  feet  high  on  the  floor  below  him,  as  the  law  requires, 
he  could  have  reached  it  with  his  ffeet  and  saved  himself 
from  falling,  but  his  grasp  of  the  elevator  platform  broke, 
and,  because  there  was  no  barrier  or  fence  on  the  floor  be- 
low him,  he  fell  to  the  basement  of  said  building,  thereby 
bruising,  wounding  and  permanently  injuring  him ;  that  his 
injuries  were  caused  by  the  negligence  and  unlawful  con- 
duct of  defendant  in  failing  to  enclose  said  elevator  shaft 
or  opening  in  each  floor  by  a  barrier  at  least  four  feet  high 
and  of  suitable  material,  and  especially  in  negligently  fail- 
ing to  enclose  on  all  sides  the  elevator  opening  in  the  third 
floor  of  said  building. 

Said  paragraph  is  based  on  Section  3860  Bums  1908,  Acts 
1903  p.  151,  §2,  which  reads  thus:  **If  any  firm,  person 
or  corporation  use  or  cause  to  be  used  any  elevating  ma- 
chines or  hoisting  apparatus  in  the  construction  or  building 
of  any  building  or  other  structure  for  the  purpose  of  lifting 
or  elevating  materials  to  be  used  in  such  construction,  such 
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firm,  person  or  corporation  engaged  in  constructing  such 
building  shall  cause  the  shafts  or  openings  in  each  floor  to 
be  enclosed  or  fenced  in  on  all  sides  by  a  barrier  of  suitable 
material  at  least  four  feet  high." 
The  failure  of  the  master  to  comply  with  a  statutory  re- 
quirement is  negligence  per  se;  but  to  make  the  mas- 

1.  ter  liable  for  injuries  to  a  servant  by  reason  thereof 
it  must  appear  that  the  failure  to  comply  with  the 
statute  was  the  proximate  cause  of  the  injury. 

2.  General  averments  of  negligence  are  controlled  by 
facts  specifically  set  out. 

The  statute  requires  that  the  openings  on  each  floor  shall 
be  enclosed  by  a  fence  or  barrier  four  feet  high.     The  pur- 
pose of  the  barrier  is  to  prevent  workmen  and  others 

3.  from  falling  into  an  unguarded  opening  in  the  floor. 
The  distance  from  such  opening  at  which  such  barrier 

is  to  be  erected  is  not  designated.     The  averments  of  the 
complaint  show  that  plaintiff,  between  the  third  and 

4.  fourth  floors,  stopped  the  elevator,  **to  shove"  a  piece 
of  timber  onto  the  fourth  floor;  that  in  doing  this 

the  timber  overbalanced,  tipped  up  the  lower  end,  and  threw 
the  plaintiff  off  the  elevator  platform.  It  is  not  alleged 
that  he  was  thrown  from  the  elevator  platform  by  reason  of 
the  negligence  of  appellee.  The  averment,  **that  if  there 
had  been  a  fence,  railing  or  barrier  four  feet  high  on  the 
floor  below  him,  as  required  by  law,  he  could  have  reached 
it  with  his  feet  and  saved  himself  from  falling,"  is  the  mere 
conclusion  of  the  pleader,  and  no  facts  are  stated  showing 
the  basis  upon  which  the  conclusion  is  founded. 

The  case  of  Knouff  v.  City  of  Logansport  (1901),  26  Ind. 
App.  202,  84  Am.  St.  292,  strongly  relied  on  by  appellant 
as  decisive  of  the  question,  is  distinguishable  from  this  case. 

Judgment  affirmed. 
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Herring  et  al.  v.  Keneipp. 

[No.  7,  723.    Filed  October  28,  1910.] 

Descent  and  Distbibution. — Widows. — Remarriage. — Sales  of  In- 
heritance to  Satisfy  Debts  Contracted  During  Widowhood. — Con- 
stitutional Law. — Conflicting  Decisions. — Transfer. — Where  appel- 
lee contends  that  the  decisions  of  the  Supreme  Court,  with  one 
exception,  sustain  the  right  of  a  creditor  of  a  widow,  after  her  sec^ 
ond  marriage,  to  sell  her  inherited  land  on  execution  to  satisfy 
debts  contracted  by  her  during  widowhood,  and  that  such  decisions 
have  become  a  rule  of  property  protected  by  the  federal  Constitu- 
tion, and  appellants  contend  that  the  Supreme  Court  in  numerous 
decisions  sustains  the  rule  that  land  Inherited  is  not  liable  on 
execution,  during  the  widow's  second  marriage,  for  debts  con- 
tracted during  widowhood,  the  Appellate  Court  will  transfer  the 
case  to  the  Supreme  Court  as  one  involying  the  effect  of  decisiCHUS 
of  the  Supreme  Court,  as  well  as  a  constitutional  question. 

Prom  Oibson  Circuit  Court;  Herdis  Clements,  Judge. 

Suit  by  Henry  Herring  and  another  against  George  T. 
Keneipp.  From  a  judgment  for  defendant,  plaintiffs  ap- 
peal.    Transferred  to  Supreme  Court, 

John  W.  Brady,  Luther  Benson  and  Claude  A.  Smith,  for 
appellants. 

Oscar  M.  Welbom,  Lucius  C,  Emhree,  Morton  C,  Embree 
and  William  L.  Smithers,  for  appellee. 

Per  Curiam. — By  the  allegations  of  the  cross-complaint 
and  the  answer,  and  by  the  bill  of  exceptions,  the  following 
facts  are  undisputed:  In  January,  1875,  Thomas  Herring 
and  Susan  Herring  were  husband  and  wife,  and  appellants 
were  theii'  infant  children.  Said  Thomas  Herring  died  at 
that  time  intestate,  owning  lands,  and  leaving  no  other  heirs. 
After  the  death  of  Thomas  Herring,  Susan  Herring,  while 
his  widow,  contracted  divers,  valid  debts.  After  the  debts 
were  contracted,  and  while  they  remained  unpaid,  Susan 
Herring  married  James  L.  Knowles.  After  said  marriage, 
to  wit,  in  January,   1879,  the  several  creditors   of  Susan 
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Knowles  obtained  judgments  in  the  Gibson  Circuit  Court 
upon  the  debts  aforesaid,  and  a  decree  subjecting  her  in- 
terest in  the  lands  of  which  Thomas  Herring  died  seized  to 
sale  on  execution.  Her  interest  in  said  lands  was  sold  in 
April,  1879,  to  Henry  M.  Summers,  who  obtained  a  sheriff 's 
deed  therefor  in  April,  1880.  In  September,  1880,  in  a  pro- 
ceeding therefor  in  the  Gibson  Circuit  Court,  wherein  the 
guardian  of  appellants  and  said  Summers  were  parties,  the 
lands  whereof  Thomas  Herring  died  seized  were  partitioned, 
and  the  lands  in  dispute  in  this  action  were  allotted  to  said 
Summers.  By  sales  and  mesne  conveyances,  the  lands  so 
allotted  to  Summers  have  passed  to  appellee  and  his  grant- 
ors, who  have  been  in  possession  of  them  under  claim  of 
ownership  ever  since  the  partition.  Susan  Knowles  died  in 
December,  1909,  leaving  her  second  husband,  James  L. 
Knowles,  and  her  children  by  her  first  husband,  Thomas 
Herring,  still  living. 

Upon  these  facts  appellee  contends  that  from  the  day  of 
the  decision  of  the  case  of  Philpot  v.  Webh  (1863),  20  Ind. 
509,  to  the  present  time,  it  has  been  the  consistent  law  of 
this  state  that  lands  inherited  by  a  widow  from  her  deceased 
husband,  by  whom  she  has  children  living,  may,  during  her 
subsequent  marriage,  be  sold  upon  executions  issued  upon 
judgments  recovered  after  such  subsequent  marriage,  upon 
debts  contracted  by  her  during  her  widowhood  {Davis  v. 
Kelly  [1892],  132  Ind.  309;  Goodrich  v.  Myers  [1865],  25 
Ind.  10;  Murphy  v.  Henry  [1871],  35  Ind.  442,  447;  Small 
V.  Roberts  [1875],  51  Ind.  281;  Horlacher  v.  Brafford 
[1895],  141  Ind.  528;  Deweese  v.  Reagan  [1872],  40  Ind. 
513;  Newhy  v.  Hinshaw  [1864],  22  Ind.  334) ;  that  the  only 
decision  in  this  State  which  militates  against  this  decision 
is  Smith  v.  Beard  (1880),  73  Ind.  159;  that  the  ruling  in 
that  case  is  contrary  to  the  meaning  and  intent  of  the  stat- 
utes, is  opposed  to  the  ruling  in  Philpot  v.  Webb,  supra,  and 
the  cases  following  it,  is  discredited  by  Davis  v.  Kelly,  su- 
pra, and  should  be  overruled;  that  appellee's  title  is  pro- 
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tected  by  article  1,  §10,  of  the  Constitution  of  the  United 
States  {Bowen  v.  Preston  [1874],  48  Ind.  367;  Haskett  v, 
Maxetj  [1892],  134  Ind.  182,  19  L.  R.  A.  379);  that  his 
rights  guaranteed  under  the  federal  Constitution  are  in 
question,  and  such  question  is  duly  presented. 

On  the  other  hand,  it  is  contended  by  appellants  that  at 
the  time  of  contracting  the  debts  mentioned,  as  well  as  at 
the  times  of  rendering  the  judgments  and  sale  on  execution, 
it  was  and  is  now  the  settled  law  of  this  State  that  lands 
acquired  by  a  woman  in  virtue  of  a  previous  marriage,  by 
which  she  had  children  living,  could  not  during  the  exist- 
ence of  a  second  or  subsequent  marriage  be  sold  on  execu- 
tion- against  her  for  the  payment  of  her  debts  (Henry, 
Probate  Law  [2d  ed.]  §899;  Cox  v.  Wood  [1863],  20  Ind. 
54,  61;  Vinnedge  v.  Shaffer  [1871],  35  Ind.  341;  Bowers  v. 
Van  Winkle  [1872],  41  Ind.  432;  Schlemmer  v.  Bossier 
[1877],  59  Ind.  326;  Smith  v.  Beard,  supra;  Haskett  v. 
Hazel  [1882],  83.  Ind.  534;  Miller  v.  Noble  [1882],  86  Ind. 
527;  Wright  v.  Wright  (1884),  97  Ind,  444;  Davis  v.  Kelly, 
supra;.  1  R.  S.  1852  p.  250 ;  1  R.  S.  1876  p.  411 ;  §3015  Bams 
1908,  §2484  R.  S.  1881) ;  that  the  case  of  Philpot  v.  Webb, 
supra,  is  in  conflict  with  all  the  other  decisions  of  the  State, 
made  both  before  and  after  it,  upon  the  subject  to  which 
it  relates,  and  for  these  reasons  will  not  be  presumed  to 
have  entered  into  contracts  or  affect  property  rights  after- 
wards made  or  acquired  {Herron  v.  Whitely,  etc,  Castings 
Co.  (1911),  47  Ind.  App.  — ;  Hihbits  v.  Jacks  [1884],  97  Ind. 
570,  49  Am.  Rep.  478;  Paul  v.  Davis  [1885],  100  Ind.  422)  ; 
that  article  1,  §10,  of  the  Constitution  of  the  United  States 
was  aimed  at  the  legislative  power  of  the  states,  and  not  at 
the  decisions  of  their  courts ;  that  it  is  only  when  a  statute 
has  received  a  given  construction  by  a  uniform  and  un- 
broken line  of  decisions  that  contracts  made  thereunder  "will 
be  given  effect,  in  the  face  of  contrary  construction  adopted 
and  established  by  subsequent  decisions ;  that  for  these  rea- 
sons said  cause  involves  no  question  affecting  the   rights 
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guaranteed  under  the  Constitution  of  the  United  States  or 
of  the  State  of  Indiana. 

In  view  of  the  fact  that  said  cause  involves  the  considera- 
tion of  the  effect  of  a  number  of  the  decisions  of  the  Su- 
preme Court  of  this  State,  applicable  to  said  cause,  and  that 
a  constitutional  question  is  presented,  it  is  hereby  trans- 
ferred to  the  Supreme  Court  for  final  decision. 


Wolcott  et  al  v.  Moore. 

[No.  7,05U.    Filed  November  1,  1910.] 

1.  Yendob  and  Purchaser. — Contracts. — Sales  of  Real  Estate, — 
Shortage  of  Acreage, — Recovery  for. — ^Where  one  purchases  real 
estate  by  tbe  acre,  the  vendor  and  the  purchaser  having  mutual 
belief  that  the  tract  purchased  contains  a  certain  number  of 
acres,  and  there  is  a  gross  shortage,  the  purchaser  may  recover 
the  purchase  price  of  such  shortage,    p.  428. 

2.  Vendor  and  Purchaser. — Contracts. — Written. — Contradicting. 
— Shortage  of  Acreage. — ^A  written  contract  providing  that  the 
vendor  of  a  certain  tract  of  real  estate  "containing  500  acres,  more 
or  less/'  sold  such  land  for  $35  an  acre,  the  purchasers  receiving 
an  option  to  have  it  surveyed  within  a  certain  time,  paying  for 
the  actual  acreage,  or,  if  not  surveyed  within  such  time,  to  take 
It  at  the  estimate  of  500  acres,  obligates  such  purchasers  to  pay 
for  such  500  acres,  where  they  failed  to  have  It  surveyed  within 
the  time;  and  they  cannot  vary  such  contract  by  oral  evidence 
showing  subsequent  verbal  changes  thereof,  the  addition  of  the 
words  "more  or  less"  negativing  exact  knowledge,    p.  429. 

From  Superior  Court  of  Marion  County  (72,380) ;  John 
L.  McMaster,  Judge. 

Action  by  Eben  H.  Wolcott  and  others  against  Robert  E. 
Moore.  Prom  a  judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Frederick  E.  Matson  and  Joseph  E.  Cowern,  for  appel- 
lants. 
Samuel  Ashhy,  for  appellee. 

RoBY,  J. — The  parties  hereto,  on  January  6,  1903,  made 
a  written  contract  for  the  sale  and  purchase  of  certain  real 
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estate  then  owned  by  appellee.  The  tenns  of  said  contract, 
so  far  as  they  are  material  to  the  present  controversy,  were 
as  follows: 

'*This  indenture  witnesseth  that  said  Moore  has  this  day 
sold  his  land  in  Harrison  township,  Knox  county,  In- 
diana, containing  500  acres,  more  or  less,  to  parties  of 
second  part,  at  the  price  of  $35  per  acre,  amounting  to 
$17,500,  net  of  commissions,  and  said  Moore  hereby 
agrees,  if  so  requested  by  parties  of  second  part  before 
March  1,  1903,  to  have  these  lands  surveyed,  and  if 
there  is  less  than  500  acres  to  deduct  for  such  shortage 
at  the  contract  price,  and  if  there  is  an  excess,  the 
parties  of  the  second  part  hereby  agree  to  pay  for  same 
at  the  contract  price  per  acre." 

On  February  21,  1903,  appellee  executed  his  deed  in  ac- 
cordance with  the  terms  of  the  contract  and  payment  was 
duly  made  to  him.  The  description  in  said  deed  was  fol- 
lowed by  a  clause,  **  containing  in  all  500  acres,  more  or 
less."  In  appellants'  first  paragraph  of  complaint,  they 
aver  that  they  caused  a  survey  of  said  land  to  be  made  in 

the  month  of ,  1906,  that  they  caused  an  accurate 

'survey  of  said  tract  to  be  made,  and  found  it  contained  only 
463.47  acres,  a  deficiency  of  46.53  acres,  and  they  asked 
judgment  for  the  amount  paid  by  them  therefor.  The  sec- 
ond paragraph  of  complaint  contains  the  additional  aver- 
ments that  before  the  execution  of  said  deed  appellee  stated 
to  appellants  that  said  tract  of  land,  upon  survey  thereof, 
would  be  found  to  contain  500  acres;  and  that  it  did  con- 
tain 500  acres,  and  that  by  reason  thereof  they  did  not  de- 
mand a  survey  of  the  tract  of  land  before  March,  1903.  De- 
murrers were  sustained  to  both  paragraphs  of  complaint, 

and  such  rulings  are  assigned  as  errors.  The  law  is 
1.    very  well  settled  that  **in  case  one  purchases  real 

estate  at  a  given  price  per  acre  and  the  purchaser 
and  seller  have  a  common  belief  that  there  is  of  said  real 
estate  a  given  number  of  acres,  and  the  purchaser  pays  the 
purchase  price  therefor  in  full  and  it  is  ascertained  after- 
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wards  that  there  was  a  gross  shortage  of  the  acreage  of  said 
real  estate  that  was  in  nowise  contemplated  by  the  seller 
and  the  purchaser,  the  purchaser  may  recover  at  the  con- 
tract price  per  acre  for  the  gross  shortage  in  acreage.'' 
Wolcott  V.  Frick  (1907),  40  Ind.  App.  236,  and  authorities 
cited. 

There  is  no  room  for  the  application  of  the  doctrine  when 
the  subject-matter  has  been  provided  for  by  contract  be- 
tween the  parties.     Wolcott  v.  Hayes  (1909),  43  Ind. 

2.  App.  578.  The  contract  stated  that  the  tract  con- 
tained 500  acres,  more  or  less.  The  addition  of  the 
words  **more  or  less"  negatives  the  idea  of  exact  knowledge. 
The  contract  provided  that  the  price  was  to  be  established 
upon  that  basis,  unless  appellants  choose  to  have  the  land 
surveyed,  in  which  event  appellee  was  to  procure  the  sur- 
vey. The  result  of  such  survey  might  have  been  to  appel- 
lants' advantage,  and  it  might  have  been  to  their  disad- 
vantage, inasmuch  as  the  contract  provided  that  they 
should  pay  for  any  excess  that  might  be  found.  They  chose 
to  close  the  transaction  without  any  survey,  and  they  there- 
fore made  the  sale  substantially  as  a  sale  in  gross.  They 
cannot  now  be  permitted  to  ignore  or  contradict  the  terms 
of  their  agreement. 

The  second  paragraph  of  complaint  stands  on  the  same 
footing  as  the  first.  Appellants  had  no  right  to  rely  upon 
the  alleged  statement  as  to  what  the  survey  would  show^,  or 
as  to  the  amount  of  land  in  the  tract.  The  subject  was 
fully  covered  by  the  contract,  which  cannot  be  contradicted 
or  varied  by  parol.  Kreshover  v.  Berger  (1909),  116  N.  Y. 
Supp.  20. 

Judgment  affirmed. 
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ZUELLY  BT  AL.  V.  CaSPER  ET  AL. 
[No.  7,066.    Filed  November  4,  1910.] 

1.  Appeal.  —  Record.  —  Complaint,  —  Excltiding  "by  Certiorari. — 
Where  appellees  desire  by  a  writ  of  certiorari  to  prevent  the  con- 
sideration of  the  complaint  copied  into  the  transcript,  asserting 
that  it  was  not  a  copy  thereof,  a  return  to  such  writ  purporting 
to  modify  a  transcript  "made  out  and  certified"  on  November  4, 
does  not  modify  the  transcript,  where  it  was  certified  on  a  differ- 
ent date.  p.  431. 

2.  Appeal. — Briefs, — Statement  of  Issues. — Waiver.— Where  appel- 
lants, in  their  brief,  set  out  what  the  issues  were,  and  the  appel- 
lees, with  unimportant  exceptions,  agree  therewith,  appellees'  con- 
tention that  the  complaint  was  not  properly  copied  into  the  trans- 
cript is  waived,    p.  432. 

o.  Appeal. — Transcript. — Complaint. — Correctness  of. — Certiorari 
— A  clerk's  return  to  a  writ  of  certiorari,  merely  showing  that 
the  complaint^  as  certified  in  the  transcript,  was  copied  from  a 
copy,  and  failing  to  show  that  the  transcript  was  incorrect,  and 
there  being  no  claim  that  the  transcript  was  false,  will  not  dis- 
credit the  complaint  set  out  in  the  transcript,    p.  432. 

4.  Payment. — Application. — Limitation  of  Actions. — ^Where  an 
action  was  brought  by  the  board  of  commissioners  against  a 
county  auditor  iu  April,  1899,  based  upon  a  previous  demand,  an 
alleged  settlement  of  all  claims  not  barred  by  the  statute  of  limi- 
tations being  made  In  May,  1900,  the  court  In  a  subsequent  suit 
by  taxpayers  to  recover  the  balance  due  will  apply  the  amount 
paid  in  settlement  to  the  oldest  and  most  precarious  items,    p.  433. 

5.  Limitation  of  Actions. — Illegal  Fees. — County  Auditors. — ^The 
six-year  statute  of  limitations,  as  against  the  recovery  of  Illegal 
fees  from  a  county  auditor,  ceases  to  run  at  the  commencement  of 
an  action  therefor,    p.  434. 

6.  Officers. — Illegal  Fees. — Auditors. — Procuring  Boards  of  Com- 
■  missioners  to  Violate  Duty. — Estoppel. — A  county  auditor  that 

procures  a  board  of  commissioners  to  violate  its  duty  in  settling 
with  him  for  illegal  fees  paid  to  him,  is  estopped  to  claim  any 
advantage  secured  thereby,    p.  434. 

7.  Limitation  of  Actions. — Dismissal  of  Action. — Bringing  New 
Action. —  Statute. —  Boards  of  Commissioners. —  Taxpayers. — 
Where  a  board  of  commissioners  brought  an  action  against  a 
county  auditor  to  recover  illegal  fees  paid  to  him,  and  he  effects 
a  settlement  with  such  board  in  violation  of  law,  a  suit  by  the 
taxpayers  to  recover  such  fees  constitutes  a  continuation  of  the 
former  action  (§301  Burns  190S,  §299  R.  S  1881).    p.  434. 


MAY  TERM,  1910.  431 

Zuelly  V.  Casper — 46  Ind.  App.  430. 

8.  Action. — Parties, — Suhstitulion. — Boards  of  Commissioners. — 
Taxpayers. — Where  a  board  of  commissioners  falls  or  refuses 
further  to  prosecute  an  action  against  a  county  auditor  for  the 
recovery  of  illegal  fees,  taxpayers,  upon  motion,  may  be  substi- 
tuted for  such  board,  or  they  may  commence  another  suit,  either 
method  being  considered  as  a  continuation  of  the  first  action, 
p.  435. 

9.  Officebs. — Auditors, — Fees  and  Salaries, — Claims  for  Fees  in- 
stead of  Salary, — Where  a  county  auditor  filed  a  claim  for  fees, 
where  his  compensation  consisted  solely  of  a  salary,  an  allow- 
ance of  part  or  all  of  such  claim  is  unlawful,    p.  435. 

10.  Officebs. — Indebtedness  to  County. — Suhsequiint  Allotcance  of 
Salary. — Legality  of, — It  is  unlawful  for  the  board  of  commis- 
sioners to  allow  an  ofllcer  salary  so  long  as  he  is  indebted  to  the 
county,    p.  435. 

Prom  Perry  Circuit  Court ;  C  W.  Cook,  Judge. 

Suit  by  Adolph  Zuelly  and  others  against  Martin  F.  Cas- 
per'and  another.  From  a  judgment  for  defendants,  plain- 
tiffs appeal.    Reversed. 

John  W.  Ewing  and  Sol.  H,  Esarey,  for  appellants. 
W.  T.  Zenor,  E.  M.  Swan,  W.  C.  Mason  and  M,  D.  Cas- 
per, for  appellees. 

RoBY,  J. — ^Appellants    were    plaintiffs   below.     The  ease 
was  heard  by  the  court  without  a  jury.     Special  findings 
of  facts  w^ere  made  and  conclusions  of  law  in  favor  of  de- 
fendants were  stated  thereon  and  judgment  rendered  ac- 
cordingly.    The  assignment  that  the  court  erred  in  over- 
ruling appellants*  motion  for  a  new  trial  presents  the  ques- 
tion  for   decision.     Appellees   interpose   certain   ob- 
1.    jections  to  the  record,  which,  if  sustained,  would  pre- 
vent further  consideration  of  the  appeal.     It  is  in- 
sisted that  the  record  does  not  contain  a  copy  of  the  com- 
plaint.   The  certificate  is  in  regular  form  and  the  conten- 
tion is  based  upon  the  return  to  the  writ  of  certiorari,  which 
is  supposed  to  modify  it.     The  return  does  not,  however, 
modify  the  original  transcript    or    the    certificate  thereto. 
It  purports  to  modify  a  transcript  *'made  out  and  certified 
by  me  in  this  case  on  the  4th  day  of  November,  1908. ' '     The 
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certificate  and   transcript  which  appellants  bring  to   this 
court  bear  a  different  date.     Appellants'  brief  states 

2.  what  the  issues  were  as  follows:  **The  complaint 
alleged  that  defendant  Casper,  while  auditor,  col- 
lected certain  illegal  fees — setting  them  out  in  detail — and 
that  he  refused,  upon  demand  made  by  the  board,  to  repay 
them ;  that  such  fees  were  collected  in  the  years  1891  to  1898, 
inclusive ;  that  on  May  8,  1900,  he  repaid  on  said  illegal  fees 
the  sum  of  $1,425.77 ;  that  defendant  board  refuses  to  col- 
lect such  money,  and  that  there  is  due  to  plaintiffs  $7,633.- 
74,  for  which  a  decree  is  prayed. 

The  complaint  consists  of  four  specifications:  The  first 
is  on  the  theory  of  extortion,  the  second,  money  had  and  re- 
ceived for  the  benefit  of  the  county,  the  third,  a  retention 
of  the  money  as  a  continuing  trust  in  favor  of 'the  county, 
and  the  fourth,  a  plain  open  account. 

Appellees*  statement  under  the  same  heading  is  as  fol- 
lows: ** Again,  these  are  substantially  stated  in  appellants' 
brief  at  pages  2  and  3,  except  in  the  statement  therein  made 
in  reference  to  the  plea  of  payment  and  statute  of  limita- 
tions No.  6,  where,  instead  of  the  statement  *  Payment  of 
claims  prior  to  June,  1894,'  the  following  should  be  in- 
serted: 'Payment  of  claims  after  June  1,  1894,'  and  stat- 
ute of  limitations  as  to  prior  claims.  With  this  correction 
we  see  no  further  objection  to  appellants'  statement  of 
issues." 

The  record  contains  a  copy  of  what  purports  to  be  the 

complaint  in  the  cause.     It  conforms  to  the  description  of 

that  pleading  agreed  upon  by  the  parties.     The  clerk 

3.  certifies  that  it  is  a  true  copy.  His  return  to  the 
writ  of  certiorari,  if  it  be  accepted  as  responsive  not- 
withstanding the  defect  therein  before  indicated,  does  not 
falsify  his  original  certificate.  Neither  he  nor  any  other 
person  has  suggested  that  the  record  does  not  contain  a  true 
copy  of  the  complaint.  His  return  relates  only  to  the 
method  by  which  such  copy  was  obtained  from  a  copy  of 


MAY  TERM,  1910.  433 

Zuelly  r.  Casper — 4C  Ind.  App.  430. 

the  original.  The  record  and  return  taken  together  estab- 
lish the  fact  that  the  record  contains  a  true  copy  of  the 
original  complaint.  This  objection,  with  others  of  similar 
nature,  was  heretofore  presented  by  motion,  which  motion 
was  briefed  and  given  due  consideration.  The  motion  was 
overruled,  and  that  ruling  is  still  satisfactory. 

Appellee  Casper  was  auditor  of  Perry  county  from  Decem- 
ber, 1890,  until  December,  1898.  The  suit  is  brought  to  re- 
cover alleged  illegal  fees  taken  by  him  while  such  officer. 
This  is  the  fourth  time  that  the  subject-matter  has  been  pre- 
sented on  appeal.  The  litigation  presents  many  remark- 
able features  and  ought  to  be,  if  it  is  not,  in  a  class 
by  itself.  Board,  etc.,  v.  Gardner  (1900),  155  Ind.  165; 
Zuelly  V.  Casper  (1903),  160  Ind.  455;  Zuelly  v.  Casper 
(1906),  37  Ind.  App.  186. 

The  judgment  rests  upon  the  statute  of  limitations.    The 
trial  court  is  said  to  have  excluded  all  these  items  origi- 
nating six  years  or  more  before  the  filing  of  the  com- 

4.  plaint.  It  also  credited  defendant  Casper  with  the 
full  amount  of  salary  to  which  he  would  have  been 
entitled  during  his  two  terms.  The  board  of  commissioners 
on  April  19,  1899,  instituted  an  action  against  him,  in  which 
it  sought  to  recover  the  same  illegal  allowances  which  are 
involved  herein,  a  demand  for  them  having  been  made  prior 
thereto.  This  cause  was  continued  until  May  8,  1900, 
when  the  board  undertook  to  settle  with  said  appellee, 
and  in  consideration  of  $1,425.77  executed  to  him  a  full  re- 
ceipt and  release  thereof.  Appellants  as  taxpayers  of  the 
county  at  once  attacked  the  settlement  and  in  the  litigation 
which  ensued  were  successful  in  establishing  the  invalidity 
thereof.     Zuelly  v.  Casper  (1906),  37  Ind.  App.  186. 

The  trial  court  has  also  credited  appellee  Casper  with  the 

full  amount  of  the  payment  then  made.     That  is  to  say,  the 

statute  of  limitations  was  made  to  cover  fifteen  months  to 

which  it  did  not  apply  in  the  action  brought  by  the  board. 

Vol.  46—28 
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and  the  payment  made  in  attempted  settlement  of  the  claim 
for  the  greater  amount  was  wholly  applied  to  the  discharge 
of  the  lesser  amount.  It  is  in  evidence  from  appellee  Cas- 
per that  the  payment  which  he  made  was  in  settlement  of 
the  items  which  accrued  during  said  fifteen  months.  It  is 
manifest,  therefore,  that  in  so  crediting  said  payment  the 
court  deprived  the  county  of  that  which  had  previously 
been  paid  to  it  upon  a  then  valid  claim.  The  rule  is  that 
the  court  will  direct  payments  to  be  applied  in  such  manner 
as  to  give  the  creditor  the  best  security  for  obligations  re- 
maining unpaid.  Brigham  v.  Dewald  (1893),  7  Ind.  App. 
115;  2  Am.  and  Eng.  Ency.  Law  (2d  ed.)  461. 

The  inaccuracy  of  application  is  incidental  to  the  funda- 
mental error.     When  the  board  of  commissioners  on  April 
18,  1899,  filed  a  complaint  to  recover  the  amount  due 

5.  to  the  county  from  such  appellee,  the  statute  of  lim- 
itations ceased  to  run  in  his  favor.     Its  terms  are: 

**The  following  actions  shall  be  commenced  within  six  years 
after  the  cause  of  action  has  accrued,  and  not  afterward.'' 
§294  Burns  1908,  §292  R.  S.  1881. 

The    action   thus   brought   was    dismissed    after   fifteen 

months,  in  accordance  with  the  settlement  that  the  board 

had  no  power  to   make.     Appellants,   as   taxpayers 

6.  charging  that  such  settlement  was  in  fraud  of  the 
real  party  in  interest,  procured  it  to  be  set  aside  in 

order  that  said  appellee  might  be  compelled  to  satisfy  the 
identical  demand  made  in  said  action.  According  to  the 
theory  held  by  the  trial  court,  this  attempted  settlement, 
which  had  no  efficacy  to  discharge  the  claim,  accomplished 
that  result  by  indirection,  and  by  suspending  the  action 
wiped  out  a  large  portion  of  the  claim. 

If  said  appellee  is  entitled  to  any  greater  benefit  from  the 

statute  of  limitations  now  than  he  was  when  this  complaint 

was  filed  by  the  board,  it  is  because  of  his  havinp 

7.  procured  the  board  to  violate  its  duty,  and  this  he 
cannot  be  permitted  to  do.     Elementary   principles 
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of  law  forbid  it,  and  so  does  the  statute.     The  proceeding 
is  but  a  continuation  of  the  prior  one.     Perry  county  is  the 
beneficiary  of  them  both,  and  is  the  real  party  in  interest. 
Appellees  might,  upon  motion,  have  had  the  original  ac- 
tion reinstated,  and,  by  substitution  of  parties  and 

8.  pleadings,  have  removed  all  possible  doubt  on   the 
subject,   but   the   law   regards   that   as   done   which 

should  be  done,  and  is  not  concerned  as  to  forms. 

Section  301  Burns  1908,  §299  R.  S.  1881,  is  exactly  in 
point.  It  is  as  follows:  '*If,  after  the  commencement  of 
an  action,  the  plaintiff  fail  therein,  from  any  cause  except 
negligence  in  the  prosecution ;  or  the  action  abate,  or  be  de- 
feated by  the  death  of  a  party;  or  judgment  be  arrested 
or  reversed  on  appeal,  a  new  action  may  be  brought  within 
five  years  after  such  determination,  and  be  deemed  a  con- 
tinuation of  the  first,  for  the  purposes  herein  contem- 
plated/' 

The  case  filed  did  not  fail  through  the  negligence  of  the 
county,  and  there  is,  therefore,  no  statute  under  which  said 
appellee  is  entitled  to  claim  a  limitation,  except  as  he  could 
have  claimed  on  April  19,  1899. 

There  are  further  questions  which  will  likely  arise  during 

a  retrial,  that,  in  view  of  the  time  this  litigation  has  been 

pending,  ought  to  be  settled  now.     Said  appellee  did 

9.  not  make  any  claim    for   salary    credits  during  the 
number  of  years  following  the  salary  act  of  1895 

(Acts  1895  p.  319),  but  did  not  file  bills  for  fees  to  which  he 
claimed  he  was  entitled,  and  such  bills  were  allowed.  These 
allowances  were  not  allowances  ol  salary.  The  bills  contain 
many  items  which  are  clearly  illegal,  and  which  were  in  ex- 
cess of  any  possible  amount  due  to  him  at  that  time 

10.  as  salary.     He  was  not  entitled  to  an  allowance  for 
salary  **  while  he  was  owing  the  county,  and  the  com- 
missioners  had   no    authority   to   make    if    Sudbury    v. 
Board,  etc.  (1901),  157  Ind.  446. 

Said  appellee  will  be  entitled  to  credit  on  account  of  sal- 
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ary  for  such  amount  as  was  due  each  year  after  paying  his 
indebtedness  to  the  county. 

The  judgment  is  reversed  and  cause  remanded,  with  in- 
structions to  sustain  appellants'  motion  for  a  new  trial,  and 
for  further  consistent  proceedings. 


Tennis  Company  v.  Davis. 

[No.  7,104.     Filed  November  15,  1910.     Waiver  of  petition  for  re- 
hearing November  17,  1910.] 

1.  Master  and  Sebvant. — Safe  Place. — It  is  the  duty  of  a  master 
to  furnish  for  his  servant  a  reasonably  safe  place  in  which  to 
work.  p.  439. 

2.  Master  and  Servant. — Assumption  of  Risk, — Want  of  KnoicU 
edge. — Interurban  Railroads. — Poles  too  near  Track, — Complaint. 
— A  complaint  against  an  interurban  railroad  contracting  com- 
pany alleging  that  such  company  set  its  poles  within  four  and 
one-half  feet  of  the  track,  and  that  the  plaintiff,  without  knowl- 
edge thereof,  in  discharging  his  duty  of  extending  his  arm  from 
the  side  of  the  car  to  signal  the  engineer,  sustained  Injuries  by 
striking  one  of  such  poles,  states  a  cause  of  action,  the  allegation 
of  want  of  knowledge  sufficiently  negativing  assumption  of  risk, 
p.  439. 

3.  Master  and  Servant. — Assumption  of  Risk, — Negativing.— 
Complaint.— A  complaint  at  the  common  law,  alleging  that  de- 
fendant interurban  railroad  contractor  placed  trolley  poles  too 
near  the  track,  and  that  the  plaintiff,  in  signaling  to  the  engineer, 
sustained  injuries,  and  that  the  plaintiff  was  ignorant  of  the 
proximity  of  such  poles  to  the  track,  states  a  cause  of  action, 
p.  439. 

4.  Master  and  Servant. — Assumption  of  Risk. — Failure  to  Nega- 
tire. — A  paragraph  of  complaint  alleging  that  defendant  inter- 
urban railroad  contractor  negligently  set  a  crooked  trolley  pole 
near  the  track,  that  the  cro6k  thereof  was  too  near  the  track  and 
that  the  plaintiff  brakeman  in  signaling  to  the  engineer  was 
struck  on  the  hand,  sustaining  injuries,  is  bad,  since  it  does  not 
negative  the  assumption  of  the  risk.    p.  439. 

5.  Appeal. — Verdict  upon  Several  Paragraphs  of  Complaint. — In- 
sufficiency of  Paragraphs. — A  judgment  resting  on  a  complaint 
consisting  of  several  paragraphs,  some  of  which  are  insufficient 
will  be  reversed  unless  it  affirmatively  appears  that  it  rests  upon 
a  good  one.    p.  439. 

Prom  Clark  Circuit  Court;  TIarry  C,  Montgomery,  Judge. 
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Action  by  John  Davis  against  the  Tennis  Company.  From 
a  judgment  on  a  verdict  for  plaintiff  for  $472,  defendant 
appeals.    Reversed. 

M.  Z.  Stannard  and  Jonas  0.  Howard,  Jr.,  for  appellant. 
n.  W.  Phipps,  Oeorge    C.   Kopp   and   James  K.  Marsh,, 
for  appellee. 

CoMSTOCK,  C.  J. — Appellee  sued  appellant  to  recover 
damages  for  personal  injuries  sustained  by  him  while  in  the 
employ  of  appellant. 

The  complaint  is  in  two  paragraphs.  The  first  alleges, 
in  substance,  that  appellant  was  engaged  in  constructing 
an  electric  interurban  railway;  that  in  constructing  said 
railway  large  wooden  poles,  known  as  trolley-poles,  to  which 
arms  were  fastened  that  supported  the  trolley-wire,  were 
placed  in  an  upright  position  parallel  with  said  railroad 
track;  that  on  November  18,  1907,  said  company  was  en- 
gaged in  constructing  said  line;  that  on  said  day  plaintiff 
was  employed  by  defendant  as  a  brakeman  on  defendant's 
work-train;  that  defendant  erected  all  of  said  trolley-poles 
along  said  railroad  track,  graded  the  roadbed,  laid  the  rails 
and  ballasted  said  traction  line;  that  defendant  carelessly 
and  negligently  placed  said  poles  four  and  one-half  feet 
from  said  track,  thereby  rendering  it  dangerous  to  plaintiff 
in  giving  signals  to  the  engineer,  which  facts  were  well 
known  to  defendant  and  of  which  plaintiff  had  no  knowl- 
edge; that  on  November  18,  1907,  plaintiff,  while  working 
for  defendant  company  as  brakeman  on  its  work-train,  and 
while  in  the  proper  discharge  of  his  duties  as  brakeman, 
was  ordered  by  defendant's  foreman  to  give  a  certain 
signal  to  the  engineer  in  charge  of  and  operating  the 
locomotive  engine  drawing  said  work-train ;  that  it  was  the 
duty  of  plaintiff  to  obey  and  conform  to  the  orders  of  said 
foreman;  that  in  order  properly  to  signal  said  engineer  it 
was  necessary  for  plaintiff  to  stand  on  and  near  the  edge  of 
said  work-car,  and  endeavor  to  get  the  attention  of  said  en- 
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gineer  by  extending  his  right  hand  and  arm  from  the  side 
of  said  car  upon  which  he  was  standing,  and  thereby  give 
to  said  engineer  the  proper  signal  to  stop;  that  while  at- 
tempting to  signal  said  engineer,  as  aforesaid,  plaintiff's 
right  hand  and  wrist,  suddenly  and  without  warning,  came 
in  violent  contact  with  one  of  said  trolley-poles  located  near 
said  track,  as  aforesaid,  thereby  bruising  and  injuring  the 
hand  and  wrist  of  plaintiff,  all  of  which  was  caused  by  the 
carelessness  and  negligence  of. defendant  in  placing  said 
poles  within  a  distance  of  four  and  one-half  feet  of  said  rail- 
road track;  that  if  defendant  had  placed  said  trolley-poles 
farther  away  from  said  railroad  track,  which  could  have 
been  done,  said  poles  would  have  answered  the  same  purpose. 

The  second  paragraph  alleges,  substantially,  the  same 
facts  as  the  first,  except  that  it  does  not  negative  assump- 
tion of  risk,  and  alleges  that  the  pole  which  plaintiff's  hand 
came  in  contact  with  was  crooked;  that  owing  to  the  care- 
lessness and  negligence  of  defendant  in  using  said  pole  with 
the  crook,  causing  that  part  of  the  pole  to  be  nearer  to  the 
hand  and  arm  of  plaintiff  in  giving  signals,  he  received  the 
injuries  complained  of. 

A  separate  demurrer  for  want  of  facts  was  overruled  to 
each  paragraph,  and  an  answer  was  filed  in  general  denial. 
The  cause  was  submitted  to  a  jury  and  a  verdict  returned  in 
favor  of  appellee.  With  the  general  verdict  the  jury  re- 
turned answers  to  interrogatories.  Over  appellant's  motion 
for  a  new  trial  judgment  was  rendered  upon  the  verdict 

The  assignment  of  errors  questions  the  sufficiency  of  each 
paragraph  of  the  complaint,  the  correctness  of  the  ruling 
on  appellant's  motion  for  judgment  on  the  answers  to  in- 
terrogatories, and  the  overruling  of  appellant's  motion  for 
a  new  trial. 

The  objjBctions  to  the  first  paragraph  of  complaint  are, 
that  it  fails  to  charge  a  violation  of  a  duty  owing  to  appel- 
lee, and  that  the  general  allegations  of  the  servant's  want 
of  knowledge  of  the  alleged  defect  or  danger  is  overcome  by 
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facts  specifically  alleged,  where  it  appears  that  the  defect 

and  danger  were  obvious,  and  nothing  is  alleged  showing 

want  of  opportunity  to  know  of  their  existence.     It 

1.  is  the  duty  of  the  master  to  furnish  a  reasonably 
safe  place  in  which  his  employe  is  required  to  work. 

The  facts  set  out  bring  the  case  within  this  rule.     The  com- 
plaint avers  that  at  the  time  plaintiff  was  injured 

2.  he  had  no  knowledge  of  the  dangerous  proximity  of 
the  trolley-pole.  This  averment  was  sufficient.  Bal- 
timore, etc.,  R.  Co,  V.  Ahegglen  (1908),  41  Ind.  App.  603. 
Assumption  of  risk  implies  knowledge  of  danger.  Denial 
of  knowledge  is  equivalent,  to  a  denial  of  assumption  of  risk. 
The  specific  averments  of  fact  in  question  are  not  sufficient 
to  overthrow  this  denial  of  knowledge. 

Each  paragraph  charges  a  violation  of  a  common-law 
duty  of  the  master  to  his  servant.     In  such  actions 

3.  a  complaint   for   personal   injuries   should^    in  some 
form,  deny  the  assumption  of  risk  upon  the  part  of 

the  servant. 

The  objection  urged  to  the  second  paragraph  of  com- 
plaint is  that  it  does  not  deny  that  appellee  assumed  the 
risk.     Said  paragraph  fails  to  deny  this  assumption, 

4.  either  directly  or  by  inference.   The  demurrer  should 
have  been  sustained.     Therefore,    unless    it    affirma- 
tively appears  that  the  verdict  rests  upon,  the  first  para- 
graph of  the  complaint,  the  judgment  must  be  re- 

5.  versed.    Lake  Erie,  etc.,  R.  Co.  v.  McFall   (1905), 
165  Ind.  574;  Southern  R.  Co.  v.  Jones  (1904),  33 

Ind.  App.  333;  Baltimore,  etc.,  R.  Co.  v.  Hunsucker  (1904), 
33  Ind.  App.  27;  Norton-Reed  Stone  Co.  v.  Steele  (1903), 
32  Ind.  App.  48;  Walker  v.  Heller  (1885),  104  Ind.  327. 

The  verdict  is  general,  and  it  does  not  affirmatively  ap- 
pear that  the  judgment  rests  upon  the  first  paragraph. 
Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  second  paragraph,  and  for  further  proceed- 
ings consistent  with  this  opinion. 
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Doty  et  al.  v.  Sandusky  Portland  Cement 

Company. 

[No.  6,723.    Filed  April  22,  1910.    Reliearing  denied  June  22,  1910. 

Transfer  denied  November  17,  1910.] 

1.  Contracts. — Vendor  and  Purchaser. — Repurchase. — Merger.^ 
A  contract  by  wiiich  vendors  agree  to  convey  to  a  purchaser  cer- 
tain land  at  a  certain  price,  on  condition  that  a  factory  be  built 
thereon,  or,  on  failure  thereof,  that  it  be  retransferred  to  the 
vendors  upon  payment  of  one-half  of  such  price,  is  not  merged 
into  a  deed  executed  in  pursuance  thereof,  but  gives  to  the  ven- 
dors the  right  to  require  a  reconveyance,  on  failure  to  erect  such 
factory,    p.  443. 

2.  Contracts. — Deeds. — Merger. — ^Where  a  contract  contains  col- 
lateral and  independent  covenants,  in  addition  to  one  for  execut- 
ing a  deed,  the  contract  does  not  merge  in  the  deed  executed  In 
accordance  therewith,    p.  443. 

3.  Reformation. — Contracts. — Description  of  Land. — Mistake. — 
Where  the  description  of  land  in  a  contract  providing,  among 
other  things,  for  the  sale  of  land,  is  defective,  the  vendors,  on  a 
repurchase  thereof,  as  provided  in  the  contract,  are  entitled  to  a 
reformation  of  such  description,    p.  444. 

4.  Laches. —  Contracts, —  Repurchase  of  Land. —  The  failure  of 
vendors  to  exercise  an  option,  within  nine  years,  to  repurchase 
certain  land  sold  for  factory  purposes,  but  which  condition  had 
failed,  is  not  barred  by  laches,  where  the  vendors  retained  pos- 
session during  such  period,  the  extension  being  to  the  advantage 
of  the  purchaser,    p.  444. 

Prom  Kosciusko  Circuit  Court;  Lemuel  W.  Royse,  Judge 
Pro  Tern. 

Suit  by  Alonzo  U.  Doty  and  another  against  the  Sandusky 
Portland  Cement  Company.  Prom  a  judgment  for  defend- 
ant, plaintiffs  appeal.     Beversed. 

S.  J.  North,  Frank  U.  Wagner  and  J.  Af.  Van  Fleet,  for 
appellants. 

Miller,  Drake  &  Hubbell  and  Frazer^  Cook  &  Frazer,  for 
appellee. 

RoBY,  J. — Suit  by  appellants.  The  court  sustained  a  de- 
murrer to  the  complaint.  Appellants  refused  to  plead  fur- 
ther, and  appeal  to  this  court. 
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The  question  arises  on  a  written  contract,  which  is  as  fol- 
lows : 

*'This  agreement  made  this  February  14,  1898,  by  and 
between  Minnie  Gawthrop  and  John  Gawthrop,  her 
husband,  of  Van  Buren  township,  Kosciusko  county, 
Indiana,  and  Vanton  0.  Foulk,  trustee,  of  Cleveland, 
Ohio,  witnesseth,  that  said  Minnie  Gawthrop  and  John 
Gawthrop,  their  heirs,  executors  and  administrators 
and  assigns,  for  and  in  consideration  of  the  sum  of 
$65  per  acre  for. each  and  every  acre  of  the  tract  or 
parcel  of  land  hereinafter  described,  or  so  much  there- 
of as  said  Vanton  0.  Poulk,  trustee,  his  heirs  or  as- 
signs shall  elect  to  purchase  under  the  terms  of  this 
agreement,  to  be  paid  as  hereinafter  set  forth,  shall  on 
or  before  August  15,  1898,  at  the  option  of  said  Vanton 
0.  Foulk,  trustee,  his  heirs  or  assigns,  all  or  any  part 
thereof,  as  said  Vanton  0.  Foulk,  trustee,  his  heirs  or 
assigns  shall  elect,  of  that  tract  or  parcel  of  land  sit- 
uated in  Kosciusko  county,  Indiana,  and  described  as 
follows,  to  wit:  •  •  •  That  said  conveyance  shall 
contain  the  usual  covenants  that  said  premises,  at  the 
time  of  such  conveyance,  are  free  and  clear  of  all  de- 
mands and  encumbrances  whatsoever,  and  all  other 
usual  and  reasonable  covenants;  that  said  Vanton  0. 
Foulk,  trustee,  his  heirs  or  assigns,  in  consideration 
thereof,  shall  well  and  truly  pay  or  cause  to  be  paid 
to  said  Minnie  Gawthrop  and  John  Gawthrop,  their 
heirs,  executors,  or  administrators,  the  aforesaid  sum 

of  $ at  the  time  of  the  execution  and  delivery 

of  this  conveyance ;  that  in  case  said  Vanton  0.  Foulk, 
trustee,  his  heirs  or  assigns,  shall  not  well  and  truly 
pay,  or  cause  to  be  paid,  to  said  Minnie  Gawthrop  and 
John  Gawthrop,  their  heirs,  executors,  or  administra- 
tors, the  aforesaid  sum  on  or  before  August  15,  1898, 
then  and  in  that  case  this  agreement  shall  be  null  and 
void  as  to  both  parties  hereto,  and  neither  of  said 
parties  shall  in  any  manner  whatsoever  be  bound  there- 
by: that  said  Vanton  0.  Foulk,  trustee,  his  heirs  or 
assigns,  shall  erect,  or  cause  to  be  erected,  at  or  near 
the  town  of  Milford  Junction,  Indiana,  in  Van  Buren 
township,  a  factory  for  the  manufacture  of  Portland 
cement,  the  capacity  of  which  shall  not  be  less  than 
50,000  barrels  of  finished  product  annually,  said  fac- 
tory to  be  completed  and  in  operation  within  a  period 
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of  eighteen  months  from  the  date  of  the  execution  and 
delivery  of  the  conveyance  herein  provided  for;  that 
in  case  said  factory  shall  not  be  completed  as  herein 
set  forth,  said  Vanton  0.  Foulk,  trustee,  his  heirs  or 
assigns  shall  reconvey  the  tract  or  parcel  of  land  herein- 
before described  to  said  Minnie  Gawthrop  and  John 
Gawthrop,  their  heirs  or  assigns,  and  upon  execution 
and  delivery  of  such  conveyance  the  said  Minnie  Gaw- 
throp and  John  Gawthrop,  their  heirs  or  assigns,  shall 
pay,  or  cause  to  be  paid,  to  said  Vanton  0.  Foulk,  trus- 
tee, his  heirs  or  assigns,  a  sum  in  lawful  money  equal  to 
one-half  the  purchase  price  of  the  tract  or  parcel  of  land 
as  hereinbefore  described,  paid  by  said  Vanton  0.  Poulk, 
trustee,  his  heirs  or  assigns,  under  the  terms  of  this 
agreement;  that  said  Minnie  Gawthrop  and  John 
Gawthrop  shall  have  the  right  to  use  for  pasturage  or 
other  farming  purposes  such  part  or  parts  of  the  tract 
of  land  herein  described  as  may  not  be  in  use  or  be  re- 
quired by  said  Vanton  0.  Foulk,  trustee,  his  heirs  or 
assigns,  in  the  process  or  for  the  purpose  of  the  manu- 
facture of  Portland  cement ;  that  said  John  Gawthrop 
shall  have  the  right  to  take  off  all  growing  crops  and 
to  remove  all  division  fences  located  on  the  tract  of 
land  herein  described ;  that  said  ]\Iinnie  Gawthrop  and 
John  Gawthrop  shall  have  the  right  to  build  tempo- 
rary fences  for  the  purpose  of  retaining  his  stock  in 
pasture  on  the  within  described  parcel  of  land,  pro- 
vided such  construction  of  fences  does  not  in  any  man- 
ner interfere  with  the  taking  of  the  marl  from  such 
land  or  with  the  manufacture  of  Portland  cement. 

Minnie  Gawthrop, 
John  Gawthrop, 
Vanton  0.  Foulk,  trustee." 

It  is  shown  by  proper  averments  that  appellants  have 
succeeded  to  the  rights  of  the  Gawthrops,  and  appellee  has 
succeeded  to  those  of  Foulk;  that  the  Gawthrops  remained 
in  actual  and  open  possession  of  the  premises  until  the  time 
of  their  conveyance  to  appellants,  who  have  since  had  full 
possession  thereof;  that  the  conveyance  by  the  Gawthrops 
was  made  in  pursuance  of  said  contract;  that  the  undertak- 
ing on  the  part  of  Poulk,  to  erect  a  factory  for  the  manu- 
facturing of  cement,  has  not  been  performed;  that  nothing 
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whatever  has  been  done  in  that  behalf;  that  appellee  does 
not  intend  to  erect  any  factory ;  that  appellants  on  June  17, 
1907,  served  written  notice  on  appellee  of  their  intention  to 
exercise  the  right  of  repurchase,  provided  for  in  said  con- 
tract, and  of  their  readiness  to  pay  the  sum  of  $1,445.68 — 
which  sum  is  the  one-half  of  the  price  originally  paid 
for  said  land — upon  the  execution  of  a  conveyance  there- 
for; that  appellee  refuses  to  make  such  conveyance.  Ap- 
pellants offer  to  pay  said  sum  to  appellee  or  into  court  for 
its  benefit,  as  the  court  may  order.  The  prayer  is  that  a 
commissioner  be  appointed  to  make  conveyance. 

We  are  informed  that  the  court  sustained  a  demurrer  to 

this  pleading,  upon  the  settled  proposition  that  the  terms 

of  a  preliminary  contract  for  the  sale  of  real  estate 

1.  are  merged  in  the  deed  subsequently  made.    Lucas 
V.   Hendrix    (1883),*  92   Ind.   54.     There  are  many 

eases  in  which  this  rule  has  been  stated,  and  the  question 
is  not  as  to  the  rule  but  as  to  its  application.  We  are  of 
the  opinion  that  it  does  not  apply.  The  contract  hereto- 
fore set  out  is  very  much  more  than  a  preliminary  contract 
for  the  sale  of  real  estate.     The  execution  of  the  deed 

2.  does  not  operate  as  a  merger,  where  the  covenants 
of  the  contract  are  collateral  and  independent,  and 

do  not  have  to  do  with  the  title,  possession,  quality  or  em- 
blements of  the  land  conveyed.  Carr  v.  Roach  (1853),  2 
Duer  20.  That  provision  which  it  is  now  sought  to  enforce 
stands  on  the  same  footing  as  if  a  separate  contract  for 
repurchase  had  been  made  between  the  parties.  **The 
paper  is  an  independent  contract  which  embraces  as  one  of 
its  provisions-  the  making  and  delivery  of  a  deed  for  the 
land  and  of  course  was  not  merged  in  the  deed  subsequently 
made."  Kemp  v.  Pennsylvania  Railroad  (1893),  156  Pa. 
St.  430,  26  Atl.  1074.  See,  also,  Ludeke  v.  Sutherland 
(1877),  87  111.  481,  29  Am.  Rep.  66;  McGoivan  v.  Bailey 
(1892),  146  Pa.  St.  572,  23  Atl.  387;  Close  v.  Zell  (1891), 
141  Pa.  St.  390,  21  Atl.  770,  23  Am.  St.  296. 
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The  exception  to  the  general  doctrine  first  stated  has 
been  often  declared.  Durkin  v.  Cobleigh  (1892),  156  Mass. 
108,  30  N.  E.  474,  17  L.  R.  A.  270,  32  Am.  St.  436 ;  SaviU^ 
V.  Chalmers  (1888),  76  Iowa  325,  41  N.  W.  30;  Trayer  v. 
Feeder  (1876),  45  Iowa  272;  Bogart  v.  Burkhalter  (1845), 
1  Denio  125. 

This  leads  to  a  reversal  of  the  judgment.  The  averments 
further  show  a  mistake  in  description  in  the  contract, 

3.  of  which  reformation  is  sought.  The  averments,  if 
established,  will  enrtitle  the  parties  to  that  relief.   We 

do  not  regard  a  delay  of  nine  years  as,  under  the  circum- 
stances, any  evidence  of  laches.     Appellants  were  in 

4.  possession,  and  the  delay  was  distinctly  to  the  advan- 
tage of  appellee,  it  thereby  being  given  ample  time 

in  w^hich  to  construct  the  specified  factory.  The  main  pur- 
pose of  this  contract  seems  to  have  been  to  procure  the  erec- 
tion of  such  factory.  The  advantage  thereby  accruing  to 
landowners  and  the  public  generally  is  well  known.  The 
conveyance  of  the  land  selected  from  the  described  tract 
was  a  mere  incident,  and  appellee  ought  not  to  be  released 
from  its  undertaking,  because  title  to  the  land  necessary 
to  its  enterprise  was  vested  in  it,  and  much  less  because  of 
the  giving  of  ample  time  to  it  in  which  to  do  that  for  which 
it  was  obligated. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  overrule  demurrer. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Wilson  et  al. 

[No.  6,719.    Filed  April  27,  1910.    Rehearing  denied  June  29.  1910. 

Transfer  denied  November  17,  1910.] 

1.  Railroads. — Raising  Orade. — A  railroad  company  has  a  right  to 
elevate  the  grade  of  its  tracks,    p.  448. 

2.  Railroads. — EJcratiuq    Graf.e. — Farm    Crossings. — Destruction 
of. — Damages. — Complaint. — A  railroad  company  that  is  granted 
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a  right  of  way  on  condition  that  it  maintain  a  farm  crossing  for 
the  grantor,  may  elevate  its  track  so  that  it  is  impracticable  to 
maintain  such  crossing,  but  a  complaint  showing  such  facts  and 
demanding  damages,  is  sufficient,    p.  448. 

3.  Railboads. — Farm  Crossings. — Failure  to  Maintain. — Complaint. 
— ^A  complaint  alleging  that  defendant  railroad  company  agreed 
to  maintain  a  farm  crossing  over  its  track  for  the  plaintiffs,  that 
an  underground  crossing  is  impracticable,  that  an  overgrade  one 
can  not  be  constructed  where  defendant  attempted  to  construct  It, 
but  can  be  at  another  point,  and  demanding  damages,  is  sufficient, 
p.  448. 

4.  Railboads. — Farm  Crossings. —  Evidence. —  Oral. — Possession. — 
Title. — Damages. — In  an  action  by  the  owners  of  a  farm,  against 
a  railroad  company,  for  damages  for  thd  company's  failure  to 
construct  and  maintain  a  farm  crossing,  oral  evidence  that  the 
plaintiffs  occupy  the  land  is  sufficient  evidence  of  ownership, 
where  there  is  no  evidence  otherwise,    p.  449. 

5.  Estoppel. — Denying  Title  under  Deed  Conferring  Title. — ^A  rail- 
road company  is  estopped  to  deny  a  title  recognized  by  the  deed 
under  which  it  claims,    p.  450. 

6.  Railboads. — Deeds. — Covenants  Running  with  Land. — The  suc- 
cessor of  a  railroad  company  to  which  was  granted  a  right  of 
way  on  condition  that  it  maintain  a  farm  crossing,  is  bound 
thereby,    pp.  450, 453. 

7.  Railboads. — Farm  Crossings. — Failure  to  Maintain. — Damages. 
— Instructions. — In  an  action  against  a  railroad  company  for  dam- 
ages for  failure  to  maintain  a  proper  farm  crossing  over  its 
tracks,  an  instruction  that  if  the  finding  is  for  the  plaintiffs  the 
measure  of  damage  should  be  ''the  cost  of  the  construction  or 
completion  of  a  crossing,  together  with  such  amount  as  will  com- 
pensate them  for  the  loss  of  the  use  and  enjoyment  of  their 
lands''  up  to  the  time  of  the  trial,  if  such  loss  existed,  and  if  it 
be  found  necessary,  in  the  construction  of  a  proper  crossing,  to 
extend  the  approaches  into  plaintiffs'  land,  and  that  the  land 
will  be  damaged  thereby,  such  damage  may  also  be  considered, 
is  not  objectionable,  where  the  evidence  showed  that  a  crossing 
at  the  point  where  defendant  attempted  to  make  it  would  require 
approaches,    pp.  451, 452. 

8.  Judgment. — Res  Judicata. — Opinion  on  Former  Appeal. — ^The 
opinion  of  the  Appellate  Court  in  a  case  constitutes  the  law  of  the 
case,  in  subsequent  appeals  therein,    p.  451. 

9.  Railroads. — Farm  Crossings. — Failure  to  Make. — Depreciation 
of  Land. — Evidence. — In  an  action  against  a  railroad  company 
for  damages  for  its  failure  to  construct  and  maintain  a  farm 
crossing,  evidence  of  the  value  of  the  plaintiffs'  farm  with  and 
without  a  proper  crossing  is  admissible,    p.  453. 


446  APPELLATE  COURT  OP  LNDIANA, 

PIttsbiirjjh,  etc.,  R.  Co.  r.  Wilson — JG  Ind.  App.  444. 

From  Blackford  Circuit  Court;  Charles  E,  Sturgis,  Judge. 

Action  by  James  W.  Wilson  and  another  against  the 
Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.    Affirmed. 

G,  E,  Ross,  for  appellant. 

W.  J.  Houck,  Harness,  Moon  &  Voorhis  and  Waltz  <fe  Se- 
crest,  for  appellees. 

Myers,  C.  J. — Appellees  brought  this  action  against  appel- 
lant to  recover  damages  for  the  destruction  of  a  farm  cross- 
ing over  appellant's  right  of  way  and  railroad  tracks,  in 
violation  of  a  provision  in  a  certain  deed,  giving  appellant  a 
paper  title  to  such  right  of  way. 

Many  of  the  matters  suggested  by  counsel  for  appellant  at 
this  time  were  sufficiently  discussed  in  the  opinion  on  the 
former  appeal.  That  opinion  also  shows  the  facts  substan- 
tially as  they  appeared  in  evidence  upon  the  previous  trial. 
Pittsburgh,  etc.,R.  Co.  v.  Wilson  (1904),  34  Ind.  App.  324. 

On  the  return  of  this  cause  to  the  court  below,  the  plead- 
ings were  reformed  by  the  filing  of  two  amended  paragraphs 
of  complaint  and  a  third  paragraph.  A  demurrer  to  each  of 
these  paragraphs  for  want  of  facts  was  overruled.  When  the 
case  was  here  before,  as  now,  each  paragraph  was  based  upon 
a  deed  of  conveyance  of  the  right  of  way,  which  contained  a 
covenant  on  the  part  of  the  railroad  company,  grantee,  **to 
make  for  the  grantors  one  farm  crossing;  together  with  all 
legal  and  equitable  rights,  claims  and  demands  therein  and 
thereto.*' 

The  first  paragraph  of  the  complaint,  after  showing  that 
appellees  were  the  owners  of  the  land  on  each  side  of  ap- 
pellant's right  of  way,  and  the  change  of  grade  of  the  rail- 
road tracks  in  1901,  whereby  the  crossing  at  grade  which 
existed  at  that  time,  and  at  the  time  of  the  conveyance,  and 
for  many  years  thereafter,  was,  by  appellant,  without  the  con- 
sent of  appellees  or  either  of  them,  wroncrfully  and  without 
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right  destroyed  by  the  erection  and  construction  of  an  em- 
bankment over  said  crossing,  alleged  that  appellant,  ever 
since  the  constructing  of  the  embankment,  had  wholly  neg- 
lected, failed  and  refused  to  construct  or  maintain,  or  per- 
mit to  be  constructed  or  maintained,  any  other  crossing  in 
lieu  thereof,  and  that  appellees  have  been  wholly  deprived 
of  a  crossing.  After  showing  that  the  embankment  at  its 
highest  point  was  more  than  twenty  feet  high,  and  at  its 
lowest  point  eight  feet  high,  its  average  height  being  four- 
teen feet,  it  was  alleged  from  the  break  on  each  side  it  was 
almost  perpendicular  and  of  such  height,  and  the  contour  of 
the  land  adjoining  was  of  such  a  character,  as  to  render  it 
impossible  and  impracticable  to  construct  a  crossing  over  and 
across  appellant's  right  of  way,  grade  and  embankment,  with 
proper  or  sufficient  approaches  thereto  to  permit  appellees 
or  the  occupants  of  the  land  to  use  it  as  a  farm  crossing 
^vith  any  degree  of  safety. 

In  the  second  paragraph  it  was  shown  that  in  1902  appel- 
lant, as  a  partial  compliance  with  its  contract,  constructed 
a  crossing  over  the  tracks  of  its  railroad  on  the  top  of  the 
embankment,  at  a  point  some  rods  east  of  the  place  where 
the  destroyed  crossing  was  located,  and  at  a  point  where  the 
embankment  and  tracks  were  ten  feet  above  the  surrounding 
surface,  by  placing  planks  suitable  for  a  crossing  between 
the  rails  and  at  the  sides  of  its  tracks,  but  that  it  wholly 
failed,  neglected  and  refused  to  construct  the  approaches 
thereto  so  that  it  could  be  used  by  appellees  as  a  crossing,  or 
was  suitable  for  the  use  and  benefit  of  the  occupants  of  said 
lands;  that  before  appellees  could  use  it  as  a  farm  crossing 
it  would  be  necessary  to  build  and  construct  approaches 
thereto ;  that  by  reason  of  the  sloping  condition  of  the  surface 
of  the  land  at  that  point  it  would  be  necessary  to  extend  the 
approaches  for  a  long  distance  onto  appellees'  land  on  either 
side  of  appellant's  right  of  way,  to  the  great  and  irreparable 
damage  of  the  land ;  that  in  order  for  appellees  to  construct 
and  complete  said  approaches  it  will  be  necessary  for  them 
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to  expend  a  large  sum  of  money.  Other  damages  also  were 
stated. 

The  third  paragraph  was  substantially  like  the  second,  ex- 
cept that  it  stated  that  a  practicable  crossing  could  be  con- 
structed, with  approaches  suitable  for  a  farm  crossing,  at  a 
point  150  feet  east  of  the  place  where  the  appellant 
attempted  to  build  a  crossing,  by  grading  and  construct- 
ing, approaches  upon  the  right  of  way,  and  extending 
them  out 'over  the  lands  of  appellees  on  each  side  of  the 
right  of  way,  and  that  by  reason  of  the  high  grade  and 
embankments,  and  the  condition  of  the  land  adjacent, 
there  was  no  other  place  where  an  overgrade  crossing  could 
be  constructed  as  easily  or  as  cheaply. 

While  it  is  true  that  the  railroad  company  had  the  right  to 

raise  the  grade  of  its  tracks,  yet  it  had  received  its  right  of 

way  under  a  contract  to  make  a  farm  crossing,  *'to- 

1.  gether  with  all  legal  and  equitable  rights,  claims  and 
demands  therein  and  thereto."     If  it  chose  to  raise 

its  grade,  as  described  in  the  complaint,  and  failed  to  provide 

an  undergrade  crossing,  and  it  was  impossible  to  make  a 

practicable  overgrade  crossing  wholly  on  its  right  of 

2.  way,  and  it  was  occupying  the  right  of  way  under  a 
contract  requiring  it  to  provide  one  crossing,  it  cannot 

be  pretended  that  the  law  is  so  impotent  as  not  to  furnish  any 
remedy,  by  way  of  damages,  for  such  an  injury  to  the  farm, 
as  to  make  it  practically  impossible  to  enjoy  the  use  of  one- 
half  thereof  with  safety  and  reasonable  convenience.  There- 
fore, the  first  paragraph  of  the  complaint  was  sufficient. 

The  second  and  third  paragraphs  show  that   appellant 
recognized  its  obligation   to  provide  a   crossing,   and  con- 
structed one  without  proper  approaches  thereto.    The 

3.  second  paragraph  shows  that  the  crossing  so  made  was 
impracticable,  but  that  it  might  be  made  practicable 

by  extending  approaches  beyond  the  right  of  way,  and  the 
third  paragraph  shows  that  a  passable  crossing  could  not  be 
made  at  the  place  so  selected  by  the  appellant,  but  might  be 
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made  at  another  designated  point,  by  extending  the   ap- 
proaches over  the  land  of  appellees. 

Appellant  having  failed  to  make  an  undergrade  crossing, 
and  it  being  practicable  to  make  an  overgrade  one,  and  it 
being  bound  by  its  contract  to  make  a  crossing  at  its  own  ex- 
pense, and  not  having  done  so,  it  would  be  liable  in  damages. 
The  second  and  third  paragraphs  each  shows  a  cause  of 
action. 

Appellant's  motion  for  a  new  trial  was  overruled. 

Upon  the  trial  the  cause  proceeded  upon  the  theory  set 
forth  in  the  second  paragraph  of  complaint.    It  is  in- 

4.    sisted  that  appellees  should  not  have  been  permitted 

to  prove  by  parol  their  ownership  of  the  farm  divided 

by  the  right  of  way  into  nearly  equal  portions,  and  that  they 

should  have  been  required  to  prove  title  by  the  production 

of  deeds  of  conveyance. 

Abram  Wilson  was  the  owner  and  occupant  of  the  land 
in  question  at  the  time  of  the  construction  of  the  railroad. 
Delia  Wilson  was  the  widow  of  Abram  Wilson,  and  with 
Prances  M.  Crumley,  one  of  the  two  appellees  herein,  and 
Nancy  Shrack,  their  husbands  joining,  in  1883  executed 
the  deed  for  the  right  of  way  containing  the  covenant  upon 
which  this  action  is  predicated.  At  the  time  the  deed  was 
made,  Delia  Wilson's  interest  in  the  land  was  that  re- 
ceived by  her  as  widow  of  Abram  Wilson,  and  the  interest 
of  her  two  daughters  in  the  land  came  to  them  by  inherit- 
ance from  their  father.  Abram  Wilson  died  in  1874,  and 
his  widow,  mother  of  appellees,  Frances  M.  Crumley  and 
James  W.  Wilson,  died  in  1887.  In  1888  James  W.  Wil- 
son purchased  the  interest  from  his  sister,  Nancy  P. 
Shrack,  and  he  lived  on  the  farm  from  that  time  until 
after  the  destruction  of  the  crossing  and  the  commencement 
of  this  action.  It  was  upon  his  demand  that  the  imperfect 
crossing  was  made. 

The  contract  in  suit  was  one  by  virtue  of  which  appel- 
VoL.  46—29 
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lant  held  and  used  its  right  of  way.  Proof  of  occupancy 
of  land  is  sufficient  evidence  of  title  in  the  occupant  aa 
against  all  persons  except  those  claiming  under  a  superior 
title.  There  was  no  claim  of  title  to  the  adjoining  lands 
adverse  to  the  appellees.  The  right  of  appellee  to  main- 
tain the  action  was  sufficiently  shown.  3  Washburn,  Real 
Prop.  Ch.  I,  §1,  Ch.  II,  §7. 

Possession  of  land  is  sufficient  evidence  to  refer  the  ques- 
tion of  title  to  the  jury.  Robinoe  v.  Doe  (1841),  6  Blackf. 
85;  Stockwell  v.  State,  ex  rel  (1884),  101  Ind.  1;  Herff  v. 
Griggs  (1890),  121  Ind.  471,  476;  WendeU  \.  Blanchard 
(1822),  2  N.  H.  456. 

**A  .party  is  estopped  from  gainsaying  a  title  which  is 

recognized   in   a   deed   under   which    he   claims."    Hart's 

Heirs  v.  Johnson  (1833),  6  Ohio  *87.    It  was  shown 

5.  in  evidence  that  in  1891  appellant  became  the  owner 
of  the  right  of  way  and  railroad  as  the  successor  to 

the  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company, 
the  grantee  in  said  deed  of  conveyance  of  the  right  of  way 
executed  in  July,  1883,  and  recorded  August  1,  1883.  The 
last  named  company  was  the  owner  of  the  road  in  the  fall 
of  1883,  but  when  it  became  the  owner  was  not  shovm.  It 
is  contended  that  appellant  is  not  bound  by  the  covenant 
before  quoted  from  said  deed,  although  the  company  to 
which  the  deed  was  made  owned  the  road  from  1883  to 
1891,  when  appellant  became  its  successor. 

In  the  case  of  Bravard  v.  Cincinnati,  etc.,  R.  Co,  (1888), 
115  Ind.  1,  it  was  held  that  it  was  competent  for  a  land- 
owner to  grant  a  right  of  way  over  his  land  to  a  rail- 

6.  road  company  in  advance  and  in  aid  of  its  organiza- 
tion, and  for  the  company,  after  its  organization  to 

ratify  and  accept  the  grant. 

The  company,  to  which  the  grant  in  this  case  was  made, 
entered  upon  and  used  the  right  of  way,  as  has  appellant, 
its  successor.    There  is  no  pretense  of  any  right  by  either 
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company,  except  through  the  grant  evidenced  by  said  deed. 
Appellant's  objection  is  not  sustained. 

The  most  important   question   presented   by   this  appeal 
arises  upon  the  introduction  of  evidence,  and  upon  the  in- 
structions to  the  jury  affecting  the  measure  of  dam- 

7.  ages.     Instruction  six,  given  at  the  request  of  appel- 
lees, was  as  follows :     *  *  If  you  find  for  plaintiffs,  the 

measure  of  their  damage  will  be  the  cost  of  the  construction 
or  completion  of  a  crossing,  together  with  such  amount  as 
will  compensate  them  for  the  loss  of  the  use  and  enjoyment 
of  their  lands  during  the  period  of  their  deprivation  down 
to  the  time  of  this  trial,  provided  you  find  that  they,  in  fact, 
have  lost  the  use  and  enjoyment  of  their  said  lands,  or  any 
part  thereof,  during  said  time  or  any  part  of  said  time  by 
reason  of  the  default  of  defendant;  and  if  you  find  from 
the  evidence  in  the  case  that  it  will  be  necessary,  in  the  con- 
struction of  said  crossing,  to  extend  the  approaches  thereto 
out  into  plaintiffs'  said  lands,  and  that  their  said  lands  will 
be  damaged  thereby,  then  I  instruct  you  that  you  may  con- 
sider such  damages  also  in  addition  to  the  other  damages 
proved  in  the  trial. ' ' 

It  is  claimed  that  this  instruction  permitted  the  jury  to 
assess  double  damages.  We  do  not  so  understand  it,  nor 
do  we  believe  the  jury  could  have  so  understood  it.  There 
was  evidence  showing  that  on  account  of  the  destruction  of 
the  crossing  appellees  were  deprived  of  the  use  of  a  portion 
of  their  land,  and  that  such  deprivation  caused  them  some 
loss.  It  was  the  duty  of  appellant  to  provide  and  maintain 
a  crossing,  and  damages  arising  alone  from  its  failure  to 
perform  that  duty  must  be  regarded  as  allowable,  and  it 
was  not  an  error  so  to  instruct  the  jury.  Upon  the  former 
appeal  of  this  case  (Pittsiiirgh,  etc,  R.  Co.  v.  Wil- 

8.  son,  supra)  it  was  held  that  the  cost  of  the  construc- 
tion or  completion  of  a  crossing  was  a  proper  ele- 
ment of  damages.     That  ruling  to  that  extent  is  the  law  of 
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the  case,  and  so  far  as  the  instruction  was  based  on  that  rul- 
ing it  was  not  erroneous.    From  the  evidence  it  might  be 

said  that  appellant  could  have  made  an  undergrade 
7.    crossing  at  the  point  of  the  old  crossing,  but  that  it 

decided  to  make  an  overgrade  crossing,  selected  the 
place,  and  attempted  to  make  the  only  crossing  it  was  will- 
ing to  construct,  and  that  a  safe  and  practicable  cross- 
ing could  not  be  made  at  the  place  so  selected  without  ap- 
proaches, consisting  of  embankments  extending  far  beyond 
the  right  of  way  and  over  the  adjoining  lands  of  appellees 
on  either  side  of  such  right  of  way. 

In  view  of  these  facts,  evidence  was  admitted,  over  ap- 
pellant's objection,  tending  to  show  the  value  of  the  farm 
with  a  crossing  consisting  of  such  extended  approaches  and 
without  such  approaches.  The  instruction  in  question  also 
proceeded  along  the  line  of  this  evidence  and  was  within 
the  issues.  Appellant's  objection  to  this  evidence,  as  well 
as  its  objection  to  the  instruction,  calls  in  question  the  right 
of  the  jury  to  take  into  consideration,  as  an  element  of 
damages,  the  depreciation  in  value  of  said  farm,  if  any,  by 
reason  of  such  extended  approaches,  and  which  were  shown 
to  be  a  necessary  part  of  a  reasonable  and  suitable  ovei- 
grade  crossing.  Appellant  was  bound  to  make  one  cross- 
ing, and  under  a  reasonable  construction  of  the  contract 
appellees  should  be  subject  to  no  expense  or  pecuniary  loss 
by  Reason  of  making  the  crossing.  The  approaches  will  re- 
quire the  permanent  taking  of  a  part  of  appellees'  lands, 
for  which  they  have  received  no  compensation.  The  taking 
of  these  lands  for  such  purpose  and  the  effect  of  such  ap- 
proaches, otherwise  affecting  the  value  of  the  lands,  were 
proper  subjects  of  inquiry,  and  therefore  proper  elements 
to  be  considered  by  the  jury  in  the  assessment  of  the  dam- 
ages. The  questions  here  discussed  and  decided  are  not, 
in  principle,  unlike  many  of  the  cases  collected  and  consid- 
ered in  the  opinion  of  this  court  in  Lake  Erie,  etc.,  R.  Co, 
V.  Griffin  (1900),  25  Ind.  App.  138.     See,  also,  Lake  Erie, 
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etc.,  R.  Co.  V.  Lee  (1896),  14  Ind.  App.  328;  LouisvUle, 
etc.,  R.  Co.  V.  Sumner  (1886),  106  Ind.  55,  55  Am.  Rep. 
719;  Lake  Erie,  etc.,  B.  Co.  v.  Power  (1896),  15  Ind.  App. 
179. 

The  covenant  in  question  runs  with  the  land.     It  was  a 
contract  which  the  parties  had  a  right  to  make.    Its  object 
and  purpose  is  plain,  and  should  be  applied  so  as  to 
6.    protect  and  remunerate  the  owner  fully  in  the  sense 
and  to  the  extent  intended  thereby.    As  stated  in 
the  case  of  Chicago,  etc.,  B.  Co,  v.  Barnes  (1888),  116  Ind. 
126:    **  There  was   a   valid   contract  between   the  parties, 
founded  upon  a  valuable  consideration,  and  designed  to  ac- 
complish a  designated  object.    Contracts  are,  as  a  familiar 
elementary  rule  declares,  to  be  construed  by  the  light  of  at- 
tendant circumstances  and  with  reference  to  the  object  it 
was  the  intention  of  the  parties  to  accomplish."    There- 
fore, in  view  of  the  propriety  of  awarding  full  compensa- 
tion for  the  pecuniary  loss  sustained  by  the  appel- 
9.    lees,  we  are  of  the  opinion  that  there  was  no  error 
in  admitting  the  questioned  evidence,  or  in  instruct- 
ing the  jury  as  to  the  measure  of  damages.    Our  attention 
has  been  called  to  other  questions,  but  we  are  not  persuaded 
that  they  are  of  suflfici^nt  importance  to  require  space  to 
show  that  they  are  without  merit. 
Judgment  affirmed. 


Farneman  v.  Farneman. 

f  No.  6,795.    Filed  February  3,  1910.    Rehearing  denied  June  3,  1910. 

Transfer  denied  November  17,  1910.] 

1.  LiiciTATioN  OF  Actions. — Exceptions. — Pleading. — The  statute 
of  limitations  will  be  considered  as  running  from  the  time  the 
cause  of  action  accrues,  unless  an  exception  to  the  running  thereof 
is  pleaded,  p.  457. 

2.  LiMrrAiioN  of  Actions. — Accrual  of  Right  of  Action. — Excep- 
tions.— ^The  statute  of  limitations  begins  to  run  when  a  party  has 
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a  legal  right  to  sue,  except  where  extrinsic  facts  are  interposed 
postponing  the  operation  thereof,    p.  457. 

3.  Husband  and  Wife. — Alienation. — Gist  of  Action. — The  gist  of 
an  action  by  a  wife  for  the  alienation  of  her  husband's  affections 
is  the  loss  of  the  society,  affection  and  consortium  of  the  hus- 
band,   p.  457. 

4.  Husband  and  Wife. — Alienation. — Accrual  of  Right  of  Action 
for. — ^The  accrual  of  a  right  of  action  to  the  wife  for  the  aliena- 
tion of  her  husband*s  affections  arises  when  the  husband  finally 
separates  from  the  wife,  and  the  wife's  attempts  to  regain  his 
favor  do  not  affect  the  running  of  the  statute,    p.  457. 

5.  Limitation  of  Actions. — Accrual  of  Right  of  Action. — Question 
for  Jury. — Evidence. — ^The  question  as  to  when  a  right  of  action 
accrues  is  for  the  jury,  but  the  jury  must  be  controlled  by  the 
evidence,    p.  459. 

6.  Appeal. — Briefs. — Waiver. — Questions  not  discussed  are  waived, 
p.  459. 

7.  Appeal. — Mandate. — Death. — ^WTiere  death  intervenes  after  ap- 
peal, the  decision  will  be  made  to  operate  as  of  the  date  of  sub- 
mission,   p.  459. 

8.  Husband  and  Wife. — Alienation. — Malice. — Evidence  that  after 
plaintiff's  husband  had  finally  separated  from  her,  the  husband*s 
mother  consulted  her  attorney  in  reference  to  a  right  of  way 
suit,  and  then  said  that  her  son,  plaintiff's  husband,  wished  to 
know  how  long  he  would  have  to  wait  to  get  a  divorce,  shows 
neither  malice  on  the  part  of  the  mother-in-law,  nor  a  continued 
effort  on  her  part  to  keep  her  son  and  the  plaintiff  separated, 
p.  459. 

From  St.  Joseph  Circuit  Court ;   Walter  A.  Funk,  Judge. 

Action  by  Mary  Estella  Farneman  against  Lucy  Fame- 
man.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Frank  H.  Dunnahoo  and  Oeorge  Ford,  for  appellant. 
Meyer  &  Drummond,  for  appellee. 

Hadley,  J. — Action  by  appellee  against  appellant  for 
damages.  It  is  averred  in  the  complaint  that  appellee  was 
married  to  Herbert  Farneman,  son  of  appellant,  on  April 
11,  1900;  that  they  lived  together  on  a  farm  owned  by  ap- 
pellant until  July  14,  1901,  when  appellee  and  her  husband 
separated,  and  since  that  time  have  lived  apart;  that  dur- 
ing their  separation  appellee's  said  husband  has  made  no 


MAY  TERM,  1910.  455 

Farneman  v.  Fameman — 16  Ind.  App.  453. 

provision  for  her  support,  has  manifested  no  affection  for 
her,  and  has  made  no  effort  to  live  with  her  or  to  see  her, 
but,  on  the  contrary,  has  deprived  her  of  his  society,  com- 
fort and  support,  and  she  has  been  compelled  to  support 
herself;  that  this  condition  of  affairs  was  brought  about  by 
appellant,  who,  maliciously  and  with  intent  to  alienate  the 
affections  of  appellee's  husband,  persistently  made  dispar- 
a^ng  remarks  concerning  appellee,  held  her  up  to  scorn 
and  ridicule,  and  urged  said  husband  to  neglect  her,  to  re- 
main away  from  home  at  night,  and  caused  him  to  become 
intoxicated,  all  for  the  purpose  of  alienating  said  husband 
and  causing  a  separation  between  them.  There  were  vari- 
ous  other  acts  charged  to  have  been  maliciously  done  and 
performed  by  appellant  for  the  purpose  of  alienating  said 
husband  from  his  said  wife.  It  was  also  averred  that,  by 
reason  of  appellant's  dominance  and  influence  over  her  said 
son,  her  continuous  malicious  conduct  resulted  in  the  sepa- 
ration of  appellee  and  her  husband  on  July  14,  1901,  and 
that  by  reason  of  said  malicious  acts  of  said  appellant  said 
separation  was  continued  and  maintained  until  the  bringing 
of  this  action. 

To  this  complafnt  appellant  filed  a  demurrer,  which  de- 
murrer was  overruled,  and  appellant  answered  in  two  par- 
agraphs: (1)  By  general  denial;  (2)  by  averring  that 
** plaintiff's  cause  of  action  did  not  accrue  within  two  years 
before  the  bringing  of  this  action."  On  the  issues  thus 
made,  a  trial  was  had,  and  a  verdict  rendered  in  favor  of 
appellee.  With  the  general  verdict  the  jury  returned  an- 
swers to  interrogatories.  Appellant  moved  for  judgment 
on  the  answers  to  interrogatories,  and  the  motion  was  over- 
ruled. Appellant  then  moved  for  a  new  trial,  and  the  mo- 
tion was  overruled.  The  rulings  on  these  motions  are  as- 
signed as  errors.  Two  of  the  specifications  for  a  new  trial 
were  that  the  evidence  was  insufficient  to  sustain  the  ver- 
dict and  that  the  verdict  was  contrary  to  law.  Appellant 
insists  that  the  evidence  is  not  sufficient  to  sustain  the  ver- 
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diet  and  is  contrary  to  law,  the  basis  of  this  contention  be- 
ing that  the  evidence  shows,  without  dispute  or  contradic- 
tion, that  all  the  acts  of  appellant,  which  might  indicate 
that  appellant  was  seeking  to  alienate  the  affections  of  ap- 
pellee's husband,  were  done  and  performed  before  the  sep- 
aration in  July,  1901,  and  more  than  two  years  before  the 
bringing  of  this  action.     The  undisputed   evidence   shows 
the  following  facts:    Appellee  and  her  husband  separated 
on  July  14,  1901,   she   going  to   her   home   and   he  to  his 
mother's  home.    At  the  separation,  her  husband  said  to  her, 
in  substance,  that  their  affairs  had  reached  the  point  where 
she  would  have  to  go  to  her  home;   that  he  was  not  going 
to  stay  any  longer;  that  his  mother  wanted  him  to  go 
home,  and  that  he  was  going  to  stay  with  her  as  long  as  she 
lived,  and  whatever  she  asked  him  to  do  he  was  going  to  do ; 
that  his  love  for  appellee  had  faded;  that  all  he  had  mar- 
ried her  for  was  to  keep  some  one  else  from  getting  her. 
Upon  appellee's  saying  to  him:    **You  do  not  intend  to  do 
what  you  say.    You  will  not  think  the  way  you  are  think- 
ing now,"  he  replied,  in  substance,  that  he  would  not  think 
differently;  that  he  would  stay  with  his  mother  as  long  as 
she  lived.    A  few  days  after,  appellee  wknt  to  appellant's 
home  to  see  about  getting  some  effects  she  had  left  there, 
and  at  that  time  had  another  talk  with  her  husbind,  at 
which  time  she  asked  him  if  he  did  not  think  it  whH  best 
for  them  not  to  act  that  way,  and  for  them  to  go  aw^y  to- 
gether and  do  as  they  ought  to,  to  which  he  replied,  that 
he  was  there  at  home  and  there  he  was  going  to  stay ;  hat 
was  his  home.     After  this  conversation  appellee  never  sj>ke 
to  him,  nor  wrote  to  him,  nor  had  any  communication  vHh 
him  whatever ;  neither  did  he  speak  to  her,  write  to  her,   or 
have  any  communication  with  her.     He  lived  at  the   h^flie 
of  appellant,  his  mother,  continuously  up  to  the   tim^  of 
the  commencement  of  this  action. 

On  February  8,   1904,   appellee's  husband  institut'^  a 
suit  for  divorce.     This  action  was  begun  on  December  7, 
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1904.  After  the  time  of  the  separation,  the  only  evidence 
of  any  act  on  the  part  of  appellant  with  relation  to  the 
matters  in  controversy  was  to  the  effect  that  some  time  in 
1903,  whether  before  or  after  the  expiration  of  two  years 
from  the  separation  is  not  shown,  appellant  consulted  an 
attorney  as  to  how  long  her  son  and  his  wife  would  have  to 
be  separated  before  her  son  could  maintain  a  suit  for  di- 
vorce on  the  ground  of  abandonment.  Under  this  state  of 
the  evidence,  it  is  earnestly  insisted  by  appellant  that  the 
verdict  should  have  been  for  appellant,  for  the  reason  that 
such  evidence  shows,  without  conflict,  that  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations. 
The  statute  of  limitations,  in  this  case,  began  to  run  when 
appellee's  cause  of  action  accrued,  there  having  been 

1.  no  exception  pleaded.    The  only  question,  therefore, 
in  this  case  is.  When  did  the  cause  of  action  accrue? 

A  cause  of  action  accrues  at  the  moment  the  party  owning 
it  has  a  legal  right  to  sue  on  it,  except  in  cases  where 

2.  extrinsic  facts  are  interposed  which  would  postpone 
the  operation  of  the  statute.    Heckt  v.  Slaney  (1887), 

72  Cal.  363,  14  Pac.  88;  19  Am.  and  Eng.  Ency.  Law  (2d 
ed.)  193. 

The  gist  of  appellee's  action  is  the  loss  of  the  society, 
affection,    assistance   and   conjugal   fellowship,    or    consor- 
tium, of  her  husband.    Jonas  v.  Eirshburg   (1897), 

3.  18  Ind.  App.  581;  Wales  v.  Miner  (1883),  89  Ind. 
118;  Gunder  v.  Tibbits  (1899),  153  Ind.  591;  Bock- 
man  V.  Bitter  (1898),  21  Ind.  App.  250;  Eecht  v.  Slaney ^ 
supra;  Oregg  v.  Gregg  (1906),  37  Ind.  App.  210;  Adams 
V.  Main  (1891),  3  Ind.  App.  232,  50  Am.  St.  266. 

Applying  these  rules,  which  are  well  established,  it  seems 

clear  that  appellee  had  a  legal  right  fully  to  maintain  this 

action  at  any  time  after  the  final  separation  in  July, 

4.  1901.     Appellee  insists,  however,  that  the  act  of  alien- 
ation was  a  continuing  one,  and  seeks  to  apply  the 
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rules  laid  down  in  the  eases  of  Gunder  v.  Tihbits,  supra. 
Haymond  v.  Saiicer  (1882),  84  Ind.  3,  and  Michael  v.  Dunkle 
(1882),  84  Ind.  544,  43  Am.  Rep.  100.  But  these  cases  are 
not  analogous  to  this  ease. 

In  the  eases  of  Gunder  v.  Tibbits,  supra,  and  Haymond 
V.  Saucer,  supra,  it  was  held  that  continuous  acts  of  seduc- 
tion, under  promise  of  marriage,  were  all  the  part  of  one 
wrong,- and  that  the  statute  did  not  begin  to  run  after  the 
first  act.  In  the  case  of  Michael  v.  Dunkle,  supra,  it  was 
shown  that  appellee's  wife  was  seduced  while  they  were 
separated,  and  while  he  was  trying  to  effect  a  reconcilia- 
tion. But  in  the  case  at  bar  it  appears  that  the  alienation 
was  fixed  and  complete  at  the  time  of  the  separation.  There 
is  not  a  syllable  of  testimony  that  appellee 's  husband  there- 
after desired  to  return  to  her,  or  that  appellant  sought  to 
keep  them  apart.  If  the  evidence  had  shown  that  there  had 
been  recurring  reconciliations  or  desire  for  reconciliation, 
on  the  part  of  appellee's  husband  during  the  separation, 
and  such  reconciliations,  or  desire  for  reconciliation  had 
been  broken  up,  destroyed  or  affected  by  the  malicious  acts 
of  appellant,  the  case  would  be  entirely  different  and  the 
rules  of  the  cases  referred  to  might  properly  be  invoked. 
In  view  of  the  conversation  between  appellee  and  her  hus- 
band at  the  time  of  their  separation,  and  their  subsequent 
conduct  towards  each  other,  it  cannot  be  inferred,  from  his 
filing  a  suit  for  divorce  for  abandonment  in  February,  1904, 
that  he  had  any  affection  for,  or  desire  for  conjugal  fellow- 
ship with,  appellee  up  to  that  time.  Appellee  insists  tliat 
when  the  action  accrued  was  a  question  of  fact  for  the  jury, 
and  that  the  jury  found,  in  answer  to  interrogatories,  that 
appellant,  after  the  separation,  in  July,  1901,  did  some  act 
or  thing  which  was  wilfully  and  maliciously  intended  by 
her  to  alienate  the  affections  of  her  son  from  appellee ;  that 
this  cause  of  action  did  not  accrue  on  or  before  July  14, 
1901,  and  that  appellee's  husband's  affections  became  en- 
tirely alienated  at  the  time  he  instituted  his  suit  for  divorce. 
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It  is  true  that  when  a  cause  of  action  accrues  is  a  ques- 
tion of  fact  for  the  jury;  but  this  does  not  mean  that  the 
jury  may  arbitrarily  fix  a  time  for  the  accrual  of 

5.  an  action  with  no  evidence  or  proper  inference  to 
support  such  determination  and,  as  here,  in  the  face 

of  undisputed  evidence  to  the  contrary.     The  answers  to 

interrogatories  referred  to  were  wholly  unwarranted  and 

unsupported  by  any  evidence.    No  reason  is  given  or 

6.  authorities  submitted  to  sustain  the  assignment  ques- 
tioning the  ruling  on  the  demurrer  to  the  complaint, 
and  it  is  therefore  considered  waived.     The  death  of 

7.  appellant  after  submission  has  been  suggested  to  the 
court. 

For  the  foregoing  reasons  the  judgment  is  reversed,  as 
of  date  of  submission  with  instructions  to  grant  a  new  trial. 


On  Petition  for  Rehearing. 

Hadlet,  J. — Appellee  directs  our  attention  to  the  fact 

that  we  are  in  error  in  stating  that  the  evidence  does  not 

show  whether  the  consultation  of  appellant  with  Mr. 

8.  Dunnahoo  was  within  two  years  from  the  final  sepa- 
ration of  appellee  and  her  husband.  Upon  a  reexam- 
ination of  the  evidence,  we  find  that  appellant  went  to  Mr. 
Dunnahoo 's  office  in  February,  1903,  which  was  within  two 
years  after  the  separation,  to  consult  him  in  regard  to  the 
right  of  way  suit  with  which  she  was  threatened ;  and  after 
consulting  with  him  in  regard  to  the  matter  in  hand,  as  she 
was  leaving  she  said:  ** Herbert  (appellee's  husband)  wants 
to  know  how  long  he  would  have  to  wait  to  get  a  divorce;" 
and  the  lawyer  told  her  that  the  husband  and  wife  would 
have  to  be  separated  two  years.  The  evidence  shows  that 
when  she  reported  this  fact  to  her  son,  she  laughed. 

We  think  it  is  apparent  that  these  facts  are  wholly  in- 
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sufficient  to  show  either  malice  or  a  continued  effort  on  the 
part  of  appellant  to  keep  her  son  and  appellee  separated. 

With  this  modification,  the  petition  for  a  rehearing  is  de- 
nied. 


Yuster  v.  Keefe. 

[No.  6,911.    Filed  February  2,  1910.    Rehearing  denied  February  24. 
1910.    Transfer  denied  November  18,  1910.] 

1.  Trusts. — Constructive, — Fraud, — ^A  constructive  trust  is  raised 
only  in  cases  where  actual  or  constructive  fraud  has  intervened, 
and  where  it  is  necessary  to  do  so  to  prevent  injustice;  and 
therefore  such  a  trust  cannot  grow  out  of  an  express  or  implied, 
written  or  oral,  declaration  of  trust    p.  465. 

2.  Trusts. — Constructive, — Contracts, — ^Defendant's  failure  to  pay 
to  plaintifiT  one^half  of  the  profits  from  the  lease  of  a  building 
which  he  agreed  to  rent  in  his  own  name  for  the  joint  benefit  of 
himself  and  the  plaintiff  does  not  raise  a  constructive  trust  in 
plaintiff's  favor,  there  being  no  prior  partnership  nor  business 
connection  between  them.    pp.  465, 466. 

3.  Trusts. — Fiduciary  Relations. — Essentials  of. — ^A  fiduciary  re- 
lationship is  shown  by  proof  of  a  confidence  reposed  by  one  per- 
son in  another,  and  by  proof  of  some  inequality,  dependence, 
weakness  of  age  or  strength,  business  intelligence,  knowledge,  or 
other  condition,  giving  an  advantage  to  the  one  in  whom  confi- 
dence is  reposed,    p.  466. 

4.  EQumr. — Fraud, — Equity  seeks  to  protect  against  all  fraud,  but 
takes  notice  only  of  relations  brought  about  by  manipulations, 
concealment  and  fraud,  made  possible  by  disparity  of  information 
between  the  parties,  and  reposed  confidence,    p.  466. 

5.  Trusts, — Express. — Parol, — Validity. — ^An  oral  agreement  by  de- 
fendant to  take  a  lease  in  his  own  name  for  the  joint  benefit  of 
himself  and  the  plaintiff  constitutes  an  express  trust,  and  is  not 
enforceable,    p.  467. 

Prom  Marion  Circuit  Court  (15,866) ;  Henry  Clay  Allen j 
Judge. 

Action  by  Maurice  L.  Yuster  against  John  Keefe.     Prom 
a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Morris  M,  Townley,  for  appellant. 
Henry  Warrum,  for  appellee. 
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CoMSTOCK,  J. — In  this  action  the  court  below  sustained 
a  demurrer,  for  want  of  sufficient  facts,  to  the  complaint, 
which,  in  substance,  is  as  follows :  In  the  latter  part  of  the 
year  1906  appellant  desired  to  open  a  lace  and  embroider^' 
store  in  the  city  of  Indianapolis,  provided  a  desirable  loca- 
tion could  be  found  in  the  business  section  of  such  city. 
About  this  time  negotiations  were  had  between  appellant 
and  appellee,  as  the  result  of  which  they  agreed  to  engage 
together  in  the  lace  and  embroidery  business,  each  to  in- 
vest $3,500,  and  each  to  own  a  half  interest  in  the  business 
to  be  established.  At  this  time  there  was  no  definite  agree- 
ment between  appellant  and  appellee  as  to  whether  the  pro- 
posed business  should  be  carried  on  as  a  partnership  or  a 
corporation.  Pursuant,  however,  to  the  understanding  had, 
appellant  proceeded  to  search  for  a  proper  location  in  which 
such  business  might  be  conducted,  and  ascertained  that  an 
exceedingly  desirable  lease  might  be  had  upon  a  three-story 
brick  building  owned  by  Elizabeth  New,  and  situated  on 
Washington  street,  which  is  the  main  business  thorough- 
fare of  the  city  of  Indianapolis.  There  were  two  storerooms 
on  the  lower  floor,  a  basement  beneath,  and  a  number  of 
rooms  on  the  second  and  third  floors.  Appellant  ascer- 
tained that  this  building  could  be  leased  for  twelve  years 
for  an  annual  rental  of  $13,000.  Appellant  also  ascertained 
that  one  of  the  storerooms  on  the  ground  floor  could  be  sub- 
let for  an  annual  rental  of  $7,500,  and  that  the  rooms  on  the 
second  and  third  floors  could  be  sublet  for  $1,500  a  year  or 
more,  so  that  any  lessee  of  the  building  might  sublet  the 
rooms  referred  to,  and  still  retain  one  storeroom  on  the 
ground  floor  at  an  annual  rental  of  $4,000  or  less.  This 
storeroom  was  the  same  size  of,  and  of  equal  rental  value 
with,  the  other  storeroom,  which  could  be  sublet  for  $7,500 
.  a  year.  Because  appellant  and  appellee  had  agreed  to  en-; 
gage  together  in  business,  and  because  of  the  relationship 
thereby  existing  between  them,  appellant  informed  appellee 
of  the  facts  concerning  the  New  building.     Appellant  and 
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appellee  verbally  agreed  with  each  other  that  they  would 
lease  such  building  and  would  use  one  of  the  storerooms  on 
the  ground  floor  for  their  proposed  enterprise,  and  would 
sublet  the  remainder  of  the  building  on  the  best  terms  pos- 
sible. Thereupon  appellant  and  appellee  took  up  negotia- 
tions with  the  agents  of  Elizabeth  New,  and  it  was  verbally 
agreed  that  appellant  and  appellee  should  lease  the  build- 
ing in  question  for  a  period  of  twelve  years  for  the  sum  of 
$13,000  a  year,  and  that  Elizabeth  New  should  make  certain 
improvements  in  the  building,  at  an  approximate  cost  of 
$6,000,  with  the  understanding  that  the  cost  of  such  im- 
provements should  be  repaid  by  the  lessees  in  monthly  in- 
stalments, which  monthly  instalments  should  be  added  to 
the  rental  otherwise  agreed  upon.  It  was  the  original  un- 
derstanding between  appellant  and  appellee  that  the  lease 
upon  the  New  building  should  be  taken  in  their  joint  names, 
but  subsequently,  at  the  suggestion  and  request  of  appellee, 
it  was  agreed  that  the  lease  might  be  taken  in  appellee's  in- 
dividual name,  and  held  for  the  common  use  and  benefit  of 
the  two  jointly.  It  was  further  agreed  that  simultaneously 
with  the  execution  of  the  lease  to  appellee,  appellee  should 
execute  to  the  partnership  or  corporation  to  be  organized 
between  appellant  and  appellee  a  lease  upon  the  storeroom 
which  they  proposed  to  use  for  the  conduct  of  their  busi- 
ness. This  lease  was  to  run  for  the  full  period  of  twelve 
years,  and  the  rental  was  to  be  determined  by  taking  the 
entire  annual  rental  payable  by  appellee  to  Elizabeth  New 
and  deducting  therefrom  the  net  annual  rentals  received  by 
appellee  from  all  other  subtenants  in  the  building.  By  this 
arrangement  all  benefits  of  the  principal  lease  and  of  all 
subleases  would  inure  to  the  benefit  of  appellant  and  appel- 
lee jointly.  Appellant  and  appellee  thereupon  informed 
said  agents  of  said  arrangement,  and  thereupon  appellee 
paid  to  them,  as  agents  for  Elizabeth  New,  the  sum  of  $200, 
to  be  applied  as  rental  upon  the  lease.     Subsequently,  but 
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prior  to  the  execution  of  the  lease,  a  dispute  arose  between 
appellant  and  appellee  as  to  whether  their  proposed  busi- 
ness  should  be  carried  on  as  a  partnership,  or  whether  a  cor- 
poration should  be  organized  for  that  purpose.  This  mat- 
ter had  not  been  covered  by  their  previous  negotiations. 
Not  being  able  to  arrive  at  a  mutual  understanding  on  that 
subject,  the  project  of  engaging  together  in  the  lace  and 
embroidery  business  was  abandoned.  Subsequently,  over 
appellant's  protest,  appellee  executed  a  lease  upon  the  New 
building  upon  the  terms  referred  to.  Appellant  demanded 
that  he  be  permitted  to  take  a  half  interest  in  such  lease, 
or  that  appellee  take  such  lease  as  trustee  for  himself  and 
appellant,  which  demands  were  refused.  The  rentals  de- 
rived from  sub-letting  are  more  than  $3,000  a  year  in  ex- 
cess of  the  rental  payable  to  Elizabeth  New.  By  reason  of 
the  agreement  between  appellant  and  appellee  to  engage  to- 
gether in  the  lace  and  embroidery  business,  and  by  reason 
of  the  fact  that  they  were  mutually  engaged  in  an  effort  to 
procure  a  lease  upon  some  desirable  building  for  that  pur- 
pose, appellant  reposed  a  trust  and  confidence  in  appellee, 
and  relied  upon  appellee  to  do  nothing  antagonistic  to  their 
mutual  interests,  and  solely  by  reason  of  such  trust,  confi- 
dence and  reliance,  appellant  informed  appellee  of  the  fact 
that  the  New  building  could  be  leased  and  subleased  as  be- 
fore stated.  By  reason  of  such  trust,  confidence  and  reli- 
ance, appellant  also  consented  that  such  lease  might  be  taken 
in  the  individual  name  of  appellee,  upon  the  conditions  be- 
fore named.  Had  it  not  been  for  such  trust,  confidence  and 
reliance  appellant  would  not  have  informed  appellee  of  the 
facts  concerning  such  building,  nor  would  appellant  have 
consented  that  such  lease  be  taken  in  appellee's  individual 
name,  but,  on  the  other  hand,  appellant  would  have  taken 
other  steps  to  procure  such  lease  and  to  protect  his  interests 
in  the  premises. 
By  reason  of  the  foregoing  facts,  and  the  confidential  and 
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fiduciary  relationship  existing  between  appellant  and  appel- 
lee, appellant  contends  that  appellee  sliould  not  be  permitted 
to  hold  such  lease  for  his  individual  benefit  or  otherwise  than 
as  trustee  for  himself  and  appellant.  The  complaint  prays 
that  there  may  be  a  decree  compelling  appellee  to  hold  the 
lease  as  trustee  for  the  equal  benefit  of  himself  and  appel- 
lant, and  that  appellee  may  be  compelled  to  account  for  any 
excess  of  rents  received  or  to  be  received  over  and  above  the 
rental  payable  to  Elizabeth  New.  The  complaint  contains 
an  offer  upon  behalf  of  appellant  to  pay  half  of  any  loss 
which  may  result  from  ownership  of  such  lease,  and  the  ad- 
ditional offer  to  do  such  equity  in  the  premises  as  may  seem 
proper  to  the  court. 

Appellant  declined  to  plead  further,  and  judgment  was 
rendered  against  him  for  costs. 

The  ruling  of  the  court  upon  the  demurrer  is  relied  upon 
for  reversal. 

It  is  the  claim  of  appellant  that  the  averments  of  the  com- 
plaint should  show  a  constructive  trust  arising  from  the 
breach  of  a  fiduciary  relationship.  We  quote  from  the 
brief  of  appellant:  "I  have  attempted  to  show  that  the 
trust  sought  to  be  enforced  in  this  action  is  a  constructive 
trust  arising  from  the  breach  of  a  fiduciary  relationship. 
I  understand  that  the  statute  of  frauds  would  be  an  obstacle 
to  appellant's  sole  reliance  upon  any  verbal  promise.  I 
expressly  disclaim  reliance  upon  any  verbal  promise  as  the 
basis  of  the  trust  which  is  sought  to  be  enforced.  If  the 
verbal  promise  was  out  of  the  case  entirely,  and  it  merely 
appeared  that  appellee  had  taken  advantage  of  the  knowl- 
edge imparted  to  him  by  appellant  and  had  taken  the  lease 
in  question  for  his  individual  benefit,  a  constructive  trust 
would  have  arisen  upon  the  equitable  principles  already  dis- 
cussed. *' 

The  position  of  appellee  is  (1)  that  the  complaint  shows 
a  verbal  agreement  to  let  another  have  an  interest  in  land, 
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which  agreement  is  not  enforceable;  (2)  that  the  relation- 
ship set  out  as  existing  between  the  parties  was  not  fiduci- 
ary, under  the  rule  governing  constructive  trusts,  but  an 
ordinary  business  transaction  out  of  which  a  constructive 
trust  cannot  be  evoked. 
The  reading  of  the  complaint  discloses  no  deceit,  fraud 
or  circumvention  or  betrayal  of  confidence  practised 

1.  on  appellant  by  appellee.     Considering  the  question 
presented  upon  the   proposition   of  appellant,   Did 

said  fiduciary  relationship  exist? 

**The  element  essential  to  create  a  constructive  trust  is, 
that  fraud,  either  actual  or  constructive,  must  have  inter- 
vened. Such  trusts  are  raised  by  courts  of  chancery  only 
in  cases  where  it  becomes  necessary  to  prevent  a  failure  of 
justice,  and  in  most  cases  where  there  is  no  inteution  or 
agreement  of  the  parties  to  create  such  a  relation." 
Wright  V.  Moody  (1888),  116  Ind.  175,  179,  180,  and  cases 
cited.  See,  also,  Alexander  v.  Spaulding  (1903),  160  Ind. 
176,  and  cases  cited.  It  follows  that  a  constructive  trust 
cannot  grow  out  of  an  express  or  implied,  written  or  ver- 
bal, declaration  of  the  trust.  Orth  v.  Orth  (1896),  145  Ind. 
184,  32  L.  R.  A.  298,  57  Am.  St.  185,  and  cases  cited ;  2  Pome- 
roy,  Eq.  Jurisp.  (2d  ed.)  §1044;  1  Perry,  Trusts  (4th  ed.) 
§166. 

As  appellant's  right  of  action  cannot  therefore  grow  out 

of  the  verbal  agreement  **that  the  lease  should  be  taken  in 

appellee's  name  and  held  for  the  common  use  and 

2.  benefit  of  the  two  jointly,     *     *     *     that  appellee 
should  execute  to  the  partnership  or  corporation  to 

be  organized  *  *  *  a  lease  upon  the  storeroom  which 
they  [appellant  and  appellee]  proposed  to  use  for  the  con- 
duet  of  their  business,"  his  right  must  rest  upon  the  facts 
that  appellant  discovered  the  building  subsequently  leased, 
consented  that  the  lease  should  be  taken  in  the  name  of  ap- 
pellee, and  made  necessary  payment  out  of  his  own  funds. 
Vol.  46—30 
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There  is  no  averment  of  any  association  or  relationship — 
business  or  otherwise — existing  between  the  parties  prior  to 
the  transaction  in  question. 

There  is  no  invariable  rule  which  determines  the  exist- 
ence of  a  fiduciary  relationship,  but  it  is  manifest  in  all 
the  decisions  that  there  must  be  not  only  confidence 

3.  of  the  one  in  the  other,  but  there  must  exist  a  certain 
inequality,  dependence,  weakness  of  age,  of  mental 

strength,  business  intelligence,  knowledge  of  the  facts  in- 
volved, or  other  conditions,  giving  to  one  advantage  over 
the  other.     These  conditions  are  not   exhibited.     Instead, 

the  following  situation  is  presented:     Two  men  con- 
2.    template  engaging  in  a  commercial  enterprise.     They 

seek  a  building  in  which  to  carry  on  that  business. 
The  building  is  found  by  one  of  them.  A  lease  is  taken  in 
the  name  of  the  one  with  the  consent  of  the  other,  and  said 
building  is  afterwards  sublet  by  the  lessee.  The  failure  to 
agree  upon  the  manner  of  conducting  the  business,  whether 
as  a  partnership  or  a  corporation,  ends  the  business  rela- 
tions between  them. 

In  addition,  no  fact,  within  the  knowledge  of  appellee, 
was  withheld  from  appellant.  The  parties  failed  to  carry 
out  the  project  in  mind,  as  much  through  the  fault  of  ap- 
pellant as  of  appellee.  There  was  nothing  in  the  relations 
of  the  parties  creating  any  other  than  the  commonplace  rela- 
tions of  ordinary  business. 

Equity  seeks  to  protect  against  fraud  in  its  infinite  vari- 
ety, but  takes  notice  only  of  basic  wrongs  growing  out  of  the 

relationship  existing  between  the  parties  to  a  par- 

4.  ticular  transaction  and  accomplished  through  manip- 
ulations, concealment  and  fraud  made  possible  by  the 

disparity  between  the  parties  as  to  information,  intelligence 
and  confidence  inspired  by  previous  dealings  and  associa- 
tions. 

We  have  considered  the  question  upon  the  ground  upon 
which  counsel  for  appellant  bases  his  arj^ument,  and  con- 
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elude  that  the  facts  averred  are  not  suflScient  to  cre- 
5.    ate  a  constructive  trust.     Apart  from  this  view,  we 
are  of  the  opinion  that  the  only  trust  created  was  an. 
express  trust  and  in  parol,  and  therefore  not  enforceable. 
Judgment  affirmed. 


Iowa  Life  Insurance  Company  v.  Haughton, 

Administrator. 

[No.  6.318.    Filed  March  19,  1909.    Rehearing  denied  May  14,  1910. 

Transfer  denied  November  22,  1910.] 

1.  Trial. — Interrogatories. — Verdict. — Conflict. — Answers  to  inter- 
rogatories to  the  jury  control  the  general  verdict  only  when  they 
are  in  irreconcilable  conflict  therew^lth.    p.  470. 

2.  Insurance. —  Defenses. —  Breach  of  Warranty, —  Burden  of 
Proof. — ^The  burden  of  proving  the  assured's  breach  of  warranty 
in  an  application  for  an  insurance  policy  is  upon  the  company, 
p.  472. 

3.  Insurance. — False  Warranties. — Avoidance  of  PoZfci/.---False 
statements  made  for  the  purpose  of  obtaining  insurance  and  re- 
lied upon  by  the  company  render  the  policy  voidable  at  the  elec- 
tion of  the  cotapany.    p.  472. 

4.  Trial. — General  Verdict. — Effect. — Insurance. — False  Warran- 
ties.— ^A  general  verdict  for  the  plaintifiF  In  an  action  on  an  In- 
surance policy  constitutes  a  finding  against  the  company  on  its 
defense  of  false  warranty,    p.  472. 

5.  Appeal. — Presumptions  in  Favor  of  Trial  Court, — All  reason- 
able presumptions  In  favor  of  the  rulings  of  the  trial  court  are  in- 
dulged on  appeal,    p.  472. 

6.  Appeai* — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    pp.  473, 480. 

7.  Insurance. — Medical  Examiners. — Authority. — Agency. — ^A  med- 
ical examiner  for  an  insurance  company,  who  examines  an  appli- 
cant, interprets  and  records  the  applicant's  answers  to  questions, 
and  reports  them  to  the  company,  acts  within  the  scope  of  his 
authority,  and  in  such  matters  is  the  agent  of  the  company,  and 
his  knowledge  must  be  imputed  to  the  company,    p.  474. 

8.  Insurance. — False  Warranties. —  Knowledge. —  Questions  for 
Jury. — Whether  assured  was  informed  that  he  had  a  certain  dis- 
ease, and  whether  his  answers  to  questions  propounded  by  the 
company  were  false,  are  questions  for  the  Jury.    pp.  476, 478. 
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9.  Insurance. — Policies. — Construction, —  Forfeiture,  —  Insurance 
policies  are  construed  strictly  against  the  company,  where  neces- 
sarj'  to  prevent  a  forfeiture,    p.  477. 

10.  Insurance. — Warranties. — Construction. — ^A  warranty  can  be 
created  only  by  the  use  of  unequivocal  langua^,  and  if  the  lan- 
guage admits  of  two  interpretations,  the  one  most  favorable  to 
the  assured  will  be  adopted,    p.  477. 

11.  Insurance. — Medical  Examiners. — Knowledge  of  Applicant's 
Defects. — ^An  Insurance  company  will  not  be  permitted  to  avoid  a 
policy  because  of  false  answers  to  questions  propounded,  where 
the  company's  medical  examiner  knew  of  the  falsity  of  such  an- 
swers.   Rabb  and  Hadley,  JJ.,  dissent,    p.  477. 

12.  Insurance.  —  Interrogatories  to  Assured,  —  Construction.  — 
Statements  of  assured  as  to  his  physical  condition  relate  ordi- 
narily to  the  time  of  the  application  and  examination,    p.  478. 

13.  Insurance. — Statement  of  Applicant  as  to  Health. — Latent 
Diseases, — ^An  insurance  applicant's  denial  of  any  disease,  must 
be  taken  in  the  ordinary  sense,  and  warrants  only  his  bona  fide 
opinion  and  belief,    p.  478. 

14.  Insurance. — Application. — Anstcers, — Omissions, —  Examiners. 
— Where  assured  in  his  answers  to  interrogatories  propounded  by 
the  company,  failed  to  mention  a  surgical  operation  performed  on 
him,  but  the  evidence  as  to  the  examiner's  knowledge  of  such 
operation  was  in  conflict,  the  jury  might  infer  that  the  omission 
was  purposely  made  by  the  examiner,  thus  sustaining  a  verdict 
for  the  plaintiff,    p.  479. 

15.  Insurance. — Application. — Insanity. — Meaning  of. — Where  an 
applicant  for  insurance  answers  that  his  parents  were  not  in- 
sane, the  term  imports  that  they  were  not  jiflJicted  with  a  dis- 
ordered mind  produced  from  a  disease  of,  or  a  defect  in,  the 
brain,    p.  479. 

16.  Insurance. — Applications. — Denial  of  Insanity. — Proof  of  Tem- 
porary Insanity. — An  Insurance  applicant's  denial  of  his  parents' 
insanity  is  not  necessarily  shown  to  be  false  by  proof  that  his 
father's  mind  was  temporarily  disturbed  as  a  probable  result  of 
typhoid  fever,    p.  479. 

17.  Trial. —  Instructions. —  Where  instructions  fairly,  although 
awkwardly,  state  the  law  they  .will  not  be  considered  erroneous- 
p.480. 

18.  Evidence. — Stenographer's  Notes. — Absent  Witnesses. —  Where 
it  is  shown  that  a  former  witness  has  absconded  and  that  his 
whereabouts  are  unknown,  the  stenographer  who  reported  his 
testimony  may  testify  from  his  notes  what  the  testimony  of  such 
witness  was.    p.  480. 

19.  Insurance. — Soliciting  Agents. — Declarations  of. — Evidence. — 
An  insurance  company's  objections  to  all  of  certain  evidence,  a 
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part  of  which  was  admissible  as  contradictiDg  the  testimony  of  its 
witness,  is  properly  overruled,  p.  480. 
20.  iNSUBAifCE. — Soliciting  Agent's  Declarations  at  Time  of  Appli- 
cant's Examination. — Evidence. — ^The  declarations  of  a  soliciting 
agent  of  an  Insurance  company  at  the  time  of  an  applicant's  ex- 
amination may  be  admissible,  in  an  action  on  the  policy  issued, 
where  such  declarations  tend  to  show  knowledge  of  the  appli- 
cant's physical  condition  in  question,    p.  481. 

Prom  Daviess  Circuit  Court;  Hileary  Q,  Houghton,, 
Judge. 

Action  by  Charles  E.  Haughton,  as  administrator  of  the 
estate  of  George  A.  Haughton,  deceased,  against  the  Iowa 
.Life  Insurance  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

L.  A,  Stebbins,  Louis  B.  Ewbank,  W.  R.  Gardiner,  C.  K. 
Tharp,  C.  O.  Gardiner  and  W.  C.  Johnson,  for  appellant. 

A.  M,  McClure,  W.  A.  Cullop,  Oeorge  W,  Shaw,  J.  P. 
Haughton,  Samuel  Emison  and  A.  J.  Padgett,  for  appellee. 

Myers,  J. — Appellee  brought  this  action  against  appel- 
lant to  enforce  payment  of  an  insurance  policy  issued  by 
appellant  upon  the  life  of  appellee's  decedent,  and  made 
payable  to  his  representative. 

The  complaint  was  in  one  paragraph,  and  in  the  ordinary 
form  on  such  contracts.  To  the  complaint  appellant  filed 
two  affirmative  answers,  averring  that  the  assured,  as  a  part 
of  his  medical  examination,  made  false  answers  to  certain 
questions  therein,  and  such  answers  were  expressly  declared 
to  be  warranties,  and  that  such  answers  were  taken  as  the 
basis  of,  and  as  a  consideration  for,  the  contract  in  suit. 
Also,  that  said  assured,  for  the  purpose  of  procuring  from 
appellant  said  contract,  wrongfully  and  fraudulently,  and 
as  an  inducement  to  appellant  to  issue  said  contract  of  in- 
surance, and  for  the  purpose  of  cheating  and  defrauding 
it,  made  certain  false  and  fraudulent  statements  in  regard 
to  his  health,  which  appellant,  without  any  knowledge  or 
notice  to  the  contrary,  believed  to  be  true,  and  thereupon 
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issued  the  contract  sued  on  in  this  action.  A  reply  in  two 
paragraphs  alleged  that  appellant  had  actual  knowledge  of 
the  truth  of  all  the  facts  set  up  in  its  answers  before  and 
at  the  time  it  issued  said  policy.  The  issues  thus  formed 
were  submitted  to  a  jury  for  trial,  and  resulted  in  a  gen- 
eral verdict  for  appellee.  The  jury  also  returned  answers 
to  twenty-eight  interrogatories.  Over  appellant's  motion 
for  judgment  on  the  answers  to  the  interrogatories,  not- 
withstanding the  general  verdict,  and  over  its  motion  for  a 
new  trial,  judgment  was  rendered  on  the  verdict  in  favor 
of  appellee  and  against  appellant.  Errors  are  here  assigned 
on  the  action  of  the  court  in  overruling  each  of  said  mo- 
tions. 

The  jury,  in  answer  to  interrogatories,  found  that  certain 
facts,   averred  as   the   basis  of  appellant's   answer, 

1.    were  true,  but  these  facts,  in  view  of  the  issues  in 
this  case,  are  not  in  irreconcilable  conflict  with  the 
general  verdict,  and  the  motion  for  judgment  was  correctly 
overruled. 

One  of  the  reasons  for  a  new  trial  was  that  the  verdict 
was  not  sustained  by  sufficient  evidence. 

The  only  evidence  about  which  there  is  no  controversy 
may  be  said  to  exhibit  the  following  facts:  The  decedent 
was  bom  on  October  25,  1870.  He  was  a  school  teacher  bv 
profession.  He  was  unmarried.  In  the  fall  of  1898,  his 
right  testicle  being  from  four  to  six  times  its  normal  size, 
he  consulted  a  physician  at  Vincennes,  to  whom  he  stated 
that  he  first  noticed  an  enlargement  of  that  organ  in  the 
preceding  February.  On  December  19,  1898,  the  dece- 
dent's right  testicle  was  removed,  and  he  died  on  July  20, 
1899.  Cancer  of  the  stomach  was  given  as  the  cause  of 
death.  During  the  summer  and  fall  of  1898  he  occasion- 
ally assisted  agents  in  soliciting  life  insurance.  On  Novem- 
ber 30,  1898,  the  application  of  decedent  for  a  policy  of  $5,- 
000  was  accepted  by  the  Life  Insurance  Company  of  Amer- 
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iea,  and  a  policy  issued  for  that  amount.  On  December  9, 
1898,  an  agent  for  the  Aetna  Life  Insurance  Company  se- 
cured from  said  decedent  an  application  for  a  policy  for 
$2,000,  which  in  due  time  was  issued  by  that  company.  On 
April  6,  1899,  an  agent  for  appellant  secured  from  decedent 
an  application,  on  which  the  policy  in  suit  was  issued. 

Doctor  Andrew  J.  Haughton,  the  father  of  decedent,  re- 
sided and  practiced  medicine  at  Oaktown,  Indiana,  for  sev- 

m 

eral  years  prior  to  his  death  on  January  25,  1890,  and  at 
the  time  of  his  death  was  sixty-one  years  old.  In  May, 
1885,  he  went  to  Tonawanda,  New  York,  his  home  prior  to 
his  removal  west.  Before  going  to  Tonawanda  he  had  been 
sick  eleven  or  twelve  weeks  with  typhoid  fever.  From 
Tonawanda  he  went  to  Buffalo,  New  York,  and  entered  a 
hospital  for  medical  treatment,  and  remained  there  about 
one  year.  He  was  admitted  to  the  Central  Insane  Hospital 
at  Indianapolis  on  May  13,  1886,  and  was  discharged  June 
14,  1886.  His  wife  says  that  when  he  returned  to  Indiana 
he  entered  a  sanatorium  at  Indianapolis,  where  he  remained 
for  awhile,  and  then  returned  to  Oaktown,  his  home,  and 
continued  to  practice  medicine  up  to  a  short  time  before 
his  death ;  that  he  did  not  have  consumption,  nor  did  any 
member  of  the  family  ever  have  consumption;  that  he  was 
at  no  time  insane  or  a  person  of  unsound  mind. 

This  cause  was  defended  on  the  ground  that  certain  ques- 
tions propoimded  by  the  medical  examiner  to  the  assured 
were  falsely  answered,  and  by  the  terms  of  the  application 
and  contract  of  insurance  sued  on  such  answers  were  war- 
ranted to  be  true.  The  questions  and  answers,  so  far  as 
they  are  material,  are  as  follows:  **Q.  Have  you,  or 
either  of  your  parents,  or  any  of  your  brothers,  sisters, 
uncles,  aunts  or  other  near  relatives,  now  or  ever  had  con- 
sumption, cancer,  gout,  scrofula,  Bright 's  disease,  diabetes, 
epilepsy,  insanity  or  other  hereditary  diseases,  other  than 
appear  above?    A.     No.     Q.     Have  you  now,  or  have  you 
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ever  had,  any  of  the  following  diseases?  (Answer  'Yes'  or 
*No'  to  each.)"  (The  names  of  fifty-six  diseases  or  ail- 
ments are  submitted,  among  which  are  the  following: 
** Colic, '*  ** disease  of  the  liver,"  ** disease  of  the  spleen," 
** cancer  or  tumor,''  ''palpitation,"  and  ** surgical  opera- 
tion." To  all  of  which  the  answer  as  recorded  is  **No." 
**Q.  Have  you  ever  had  any  ailment,  injury  or  infirmity 
whatever,  not  already  named.  A.  No.  Q.  Give  name 
and  address  of  each  physician  consulted  or  who  has  pre- 
scribed for  you  during  the  past  five  years,  and  the  dates 
and  causes  of  consultation.  A.  S.  J.  Lisman,  Oaktown,  In- 
diana, consulted  for  colds,  usually  occurring  during  the 
winter  months." 

Appellant  insists  that  decedent's  father  had  been  insane; 
that  decedent  at  the  time  he  answered  the  questions  pro- 
pounded by  the  medical  examiner  was  afSicted  with 

2.  cancer;  that  his  right  testicle  had  been  removed  by 
surgeons,  and  that  prior  to  his  application  for  in- 
surance he  had  consulted  physicians,  not  named  in  his  an- 
swers, for  causes  not  stated.  These  were  issues  tendered 
by  appellant,  and  it  had  the  burden  of  proving  them. 
Bliss,  Life  Insurance  (2d  ed.)  §365. 

It  is  the  law  that  false  statements  made  for  the  purpose 
of  securing  insurance,  and  relied  upon  by  the  in- 

3.  surer,  will  authorize  the  latter  to  avoid  the  contract. 
But  the  question  in  this  case,  as  presented  to  the 

jury,  was.  Did  the  assured  make  the  alleged  false  answers! 
The  general  verdict  on  that  issue  amounts  to  a  find- 

4.  ing  that  he  did  not,  and  on  appeal  all  reasonable 
presumptions  will  be  indulged  in  support  of  the  pro- 
ceedings and  judgment  of  the  lower  court.     The  evidence 

was  not  all  in  favor  of  the  appellant.     There  is  evi- 

5.  dence  in  the  record  from  which  the  jury  might  draw 
inferences    clearly    sustaining    the    general    verdict. 

This  being  true,  our  opinion  as  to  the  importance  or  con- 
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trolling  influence  of  certain  parts  of  the  evidence, 
6.     or  the  weight  that  should  be  given  to  it  in  determin- 
ing the  facts,  must  yield  to  the  verdict  of  the  jury 
and  the  judgment  of  the  trial  court. 

The  questions  in  the  medical  examination  blank  were  pre- 
pared by  appellant,  and  the  answers  thereto  were  written 
therein  by  its  medical  examiner.    Present  at  this  examina- 
tion, other  than  the  assured  and  the  examiner,  were  appel- 
lant's agent,  Smith,  who  took  decedent's  application,  and 
a  part  of  the  time,  Doctor  Sprinkle,  who  was  a  partner  of 
the  doctor  employed  by  appellant  to  make  the  examination. 
Doctor  Sprinkle  testified  that  he  was  a  physician,  and  was 
a  partner  of  Doctor  Johnson  at  the  time  Johnson  examined 
Haughton  for  insurance  with  appellant;  that  he  was  ac- 
quainted with  the  insured,  George  Haughton;  that  while 
sitting  at  his  desk,  about  five  feet  away  from  Doctor  John- 
son, he  ** heard  Doctor  Johnson   propound  this  question: 
*Have  you  ever   had   a   surgical   operation,'    and  he  said: 
*  Doctor,  you  know  I  have,  and  I  suppose  that  will  bar  me 
from  life  insurance,'  and  Doctor  Johnson  told  him  he  would 
fix  that,  and  I  got  up  while  they  were  talking  and  left." 
Another  witness,  James  E.  CuUop,  testified  that  about  the 
middle  of  March,  1899,  George  Haughton,  in  company  with 
James  G.  Smith,  who  represented  the  Iowa  Life  Insurance 
Company,  came  to  his  house.     **  Smith  asked  me  about  tak- 
ing life  insurance,  and  he  said :     *  I  feel  quite  sure  if  you 
will  take  insurance  Mr.  Haughton  will.'     I  made  the  re- 
mark, I  had  an  operation  performed  on  me,  and  he  wanted 
to  know  if  everyone  here  had  had  operations,  and  I  said 
'No'    He  then  said:    *He  (referring  to  Haughton)  has  had 
an  operation  performed.     That  won't  make  any  difference. 
I  will  see  Johnson,  the  medical  examining  physician.    Both 
of  you  are  all  right.     I  want  you,  Mr.  CuUop,  to  take  a 
policy  in  my  company.     I    feel    sure    if   you   take  it  Mr. 
Haughton  will,'  and  I  said  I  hadn't  thought  much  about 
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insurance  and  I  didn't  believe  either  one  would  pass.  He 
said  castration  hurt  no  one,  and  went  on  to  explain — He 
said  you  could  castrate  stock  and  he  said  there  wasn't  one 
out  of  twenty  that  died."  On  April  29,  1899,  the 
witness  was  examined  by  Doctor  Johnson  for  a  policy  of  hf e 
insurance  to  be  issued  by  appellant.  The  surgeon  who  per- 
formed the  surgical  operation  before  mentioned  testified 
that,  to  his  best  recollection,  in  speaking  to  Haughton  in 
regard  to  his  condition,  ''we  referred  to  it  as  a  malignant 
tumor,  but  no  other  name  was  given  to  it."  He  also  tes- 
tified that  there  are  many  tumors  that  are  not  malignant, 
that  keep  on  growing  and  are  not  necessarily  fatal.  Such 
growths  are  from  an  independent  source,  independent  of 
any  physiological  functions.  If  such  growth  is  not  maUg- 
nant  it  would  not  be  cancer  or  sarcoma.  Mistakes  are  made 
by  the  most  eminent  specialists  in  the  diagnosis  of  tumors. 
Castration  of  itself  is  not  usually  a  dangerous  operation. 
Mr.  Haughton  recovered  with  ordinary  promptness  from 
the  operation,  and  at  the  time  of  the  operation  he  appeared 
in  good  health  and  showed  no  evidence  of  cancerous  ca- 
chexia. The  surgeon  discharged  Haughton  in  Januar5% 
1899.  At  that  time  he  was  muscular,  his  complexion  was 
clear,  and  he  bore  the  appearance  of  health,  with  the  excep- 
tion of  the  temporary  disturbance  resulting  from  the  opera- 
tion and  confinement  in  bed.  Said  physician  saw  him  no 
more  until  July,  when  he  looked  pale,  emaciated,  and  as  if 
he  were  suflfering  from  a  grave  malady. 

Doctor  Johnson  was  employed  and  paid  by  appellant  to 
make  the  medical  examination  of  applicants  for  insurance 

with  appellant.     The  controversy  regarding  the  an- 
7.    swers  found  in  the  examination  before  us  must  be 

determined,  and  the  responsibility  be  allowed  to  rest 
where,  under  all  the  facts  in  the  case,  it  justly  belongs. 
It  clearly  appears  that  such  examinations  made  by  Doctor 
Johnson  were  approved  by  appellant,  and  the  policies  is- 
sued upon  the  faith  of  his  statements.     In  making  such  ex- 
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amination,  interpreting  and  recording  the  answers  of  the 
assured  and  reporting  them  to  the  company,  it  must  be 
admitted  that  such  examiner  was  acting  within  the  scope  of 
his  authority,  and  in  this  respect  he  must  be  regarded  as  the 
agent  of  appellant.  Sternaman  v.  Metropolitan  Life  Ins.  Co, 
(1902),  170  N.  Y.  13,  62  N.  E.  763,  57  L.  B.  A.  318,  88  Am. 
St.  625;  Royal  Neighbors,  etc.,  v.  Soman  (1898),  177  111. 
27,  30,  52  N.  E.  264,  69  Am.  St.  201 ;  Arnhorst  v.  National 
Union  (1899),  179  111.  486,  53  N.  E.  988;  Franklin  Life 
Ins.  Co.  V.  Oalligan  (1903),  71  Ark.  295,  73  S.  W.  102,  100 
Am.  St.  73;  Phenix  Ins.  Co.  v.  Hart  (1894),  149  111.  513,  36 
N.  E.  990;  Union  Mut.  Ins.  Co,  v.  Wilkinson  (1871),  13 
Wall.  222,  20  L.  Ed.  617 ;  American  Life  Ins.  Co.  v.  Ma- 
hone  (1874),  21  Wall.  152,  22  L.  Ed.  593. 

In  the  case  of  Sternaman  v.  Metropolitan  Life  Ins.  Co., 
supra,  the  question  of  truthful  answers  incorrectly  recorded 
by  the  medical  examiner  was  before  the  court,  and  it  was 
held  to  be  ''established  by  the  weight  of  authority  in  this 
state  that  the  medical  examiner  is  the  agent  of  the  insurer 
in  making  the  examination,  taking  down  the  answers  and  re- 
porting them  to  the  company ;  that  his  knowledge,  thus  ac- 
quired, his  interpretation  of  the  answers  given  and  his  er- 
rors in  recording  them,  are  the  knowledge,  interpretation  and 
errors  of  the  company  itself,  which  is  estopped  from  taking 
advantage  of  what  it  thus  knew  and  what  it  had  thus  done 
when  it  issued  the  policy  and  accepted  the  premiums." 
Citing  authorities. 

In  the  case  of  Franklin  Life  Ins.  Co.  v.  Oalligan,  supra, 
the  effect  of  the  examining  physician's  knowledge  of  false 
answers  made  by  an  applicant  for  insurance  was  before  the 
court,  and  it  was  there  held:  **Even  if  it  had  been  ma- 
terial to  the  contract  of  insurance,  the  knowledge  of  the  phy- 
sician, the  company's  agent,  under  such  circumstances,  was 
the  knowledge  of  the  company ;  and  the  company  would  be 
estopped  from  taking  advantage  of  any  false  answers  to  for- 
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f eit  the  policy,  when  it  knew  the  same  to  be  false  at  the  time 
the  contract  was  executed. '* 

In  a  note  to  the  case  of  Wheaton  v.  North  British,  etc.,  Ins, 
Co,  (1888),  9  Am.  St  216,  234,  it  is  said:  '*It  is  notorious 
that  contracts  of  insurance  are,  cm  the  part  of  the  assured, 
entered  into  without  the  advice  of  counsel,  and  chiefly  in 
reliance  upon  the  representations  of  the  soliciting  agents  of 
the  insurer.  Such  agent  is  justly  looked  upon  as  the  ac- 
credited agent  of  the  company,  in  whom  it  has  confidence, 
and  holds  out  as  worthy  of  the  confidence  of  its  patrons. 
Furthermore,  the  assumption  is  perfectly  natural  that  he 
knows  just  precisely  what  information  his  principal  desires, 
and  in  what  language  it  may  be  best  expressed,  and  human 
nature  must  be  far  diflferent  from  what  it  is  now  before  the 
average  applicant  for  insurance  can  be  taught  that  he  must 
be  deaf  to  the  representations  of  the  agent  while  he  sharpens 
his  comprehension  and  applies  it  to  the  careful  scrutiny  of 
the  insurance  stationery,  which,  even  without  the  sugges- 
tion of  the  wiley  agent,  it  is  impossible  for  him  to  regard 
as  other  than  a  mere  *  matter  of  form.'  '' 

In  a  special  report  to  his  company,  made  at  the  time  of 
examining  decedent  for  insurance,  the  medical  examiner  re- 
ported that  he  had  been  intimately  acquainted  with  the  ap- 
plicant for  eighteen  months;  that  there  was  nothing  un- 
favorable in  his  appearance,  no  present  derangement  of  the 
functions  of  the  stomach  and  abdominal  organs,  no  sus- 
picion of  enlarged  prostate,  and  other  statements  of  fact 
showing  that  he  had  made  a  thorough  examination  of  the  ap- 
plicant, closing  with  the  opinion  that,  as  compared  with  the 
average  lives  of  the  same  age  and  sex,  the  applicant's  chances 
of  life  seemed  to  be  first-class. 

The  surgeon  testified  from  recollection  only  as  to  what 

was  said  to  Haughton  months  before  the  trial,  concerning 

his  condition.     He  admitted  that  mistakes  in  the  diag- 

8.  nosis  of  tumors  were  frequently  made.  Whether 
Haughton  was  informed  that  he  had  a  malignant  tu- 
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mor,  and  also  whether  his  answers  were  false,  were  questions 
for  the  jury.  Henn  v.  Metropolitan  Life  Ins.  Co.  (1902),  67 
N.  J.  L.  310,  51  Atl.  689.  See  Moulor  v.  American  Life  Ins. 
Co.  (1880),  101  U.  S.  708,  25  L.  Ed.  1070.  The  evidence 
tends  to  prove  that  the  insured  was  solicited  to  take  the  pol- 
icy in  suit,  and  at  the  time  the  application  was  taken  he  ap- 
peared to  be  in  good  health. 

Insurance  contracts  belong  to  a  class  which  are  to  be  strict- 
ly construed  against  the  company  whenever  a  strict  construc- 
tion is  necessary  to  prevent  the  forfeiture  of  the  pol- 

9.  icy.     Oerman- American  Ins,  Co.  v.  Yeagley  (1904), 
163  Ind.  651.    A  warranty  is  created  only  by  the  most 

unequivocal  language,  and  where  the  words  used  will  admit 

of  two  interpretations,  that  which  is  most  favorable  to  the 

assured  will  be  adopted.    Schroeder  v.  Trade  Ins.  Co. 

10.  (1883),  109  111.  157;  1  Bacon,  Beneiit  Soc.  (3d  ed.) 
§203 ;  Alabama  Gold  Life  his.  Co.  v.  Johnston  (1886), 

80  Ala.  467,  2  South.  125,  60  Am.  Rep.  112 ;  Continental  Ins. 
Co.  V.  Vanlue  (1891),  126  Ind.  410,  415,  10  L.  B.  A.  843;  1 
May,  Insurance  (4th  ed.)  §§175,  178. 

Prom  the  evidence  before  the  jury  in  this  case,  it  might 
^ell  be  said  that  the  soliciting  agent  and  the  medical  ex- 
aminer knew  that  a  surgical  operation  had  been  per- 
il, formed  on  Haughton,  and  from  Haughton's  state- 
ment, they,  as  representatives  of  appellant,  determined 
the  answers  which  should  be  made  to  the  questions  pro- 
pounded. If  this  be  true,  the  courts,  with  one  accord,  hold 
that  the  insurer  will  not  be  allowed  to  take  advantage  of  the 
vnroug  of  its  accredited  agents  while  acting  in  the  line  of  their 
employment.  German-American  Ins.  Co.'  v.  Yeagley,  supra; 
United  States,  etc.,  Ins.  Co.  v.  Clark  (1908),  41  Ind.  App. 
345;  Otte  V.  Hartford  Life  Ins.  Co.  (1903),  88  Minn.  423, 
93  N.  W.  608,  97  Am.  St.  532 ;  Globe  Mut.  Life  Ins.  Co.  v. 
Wagner  (1900),  188  HI.  133,  58  N.  E.  970,  52  L.  R.  A.  649, 
80  Am.  St.  169;  Pudritzky  v.  Supreme  Lodge,  etc.  (1889), 
76  Mich.  428,  43  N.  W.  373 ;  Moulor  v.  American  Life  Ins. 
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Co.  (1884),  111  U.  S.  335,  4  Sup.  Ct.  466,  28  L.  Ed.  447; 
Moulor  V.  American  Life  Ins,  Co.  (1880),  101  U.  S.  708,  25 
L.  Ed.  1077;  Grattan  v.  Metropolitan  Life  Ins.  Co.  (1883), 
92  N.  Y.  274,  44  Am.  Rep.  372 ;  Phenix  Ins.  Co.  v.  Lorem 
(1893),  7  Ind.  App.  266,  274. 

Near  the  close  of  said  medical  examination  will  be  found 

this  statement:    **I  am  temperate,  and,  to  the  best  of  my 

knowledge  and  belief,  in  sound  physical  condition  and 

12.  a  proper  subject  for  life  insurance.'*    This  statement 
on  the  part  of  the  assured  had  reference  to  his  then 

physical  condition  {Mutual,  etc.,  his.  Co.  v.  Higginbotham 
[1877],  95  U.  S.  380,  24  L.  Ed.  499;  Franklin  Life  Ins.  Co, 
y.Oalligan,  supra),  and  is  in  harmony  with  the  opinion  given 

by  the  medical  examiner  after  giving  him  a  thorough 
8.     examination.     He  may,  or  may  not,  have  had  good 

grounds  for  his  belief,  and,  from  all  the  evidence  here 
disclosed,  this  was  a  question  for  the  jury.  Oiven  v.  Metro- 
politan Life  Ins.  Co.  (1907),  74  N.  J.  L.  770,  774,  67  Atl. 

25,  122  Am.  St.  413.    It  will  hardly  be  contended  that 

13.  the  contract  in  suit  should  be  so  construed  as  to  re- 
lieve appellant  from  liability  because  of  the  presence 

or  some  disease  in  the  applicant's  system  of  which  he  had 
no  knowledge  and  which  a  skilful  physician,  upon  a  care- 
ful examination,  could  not  detect.  Moulor  v.  American  Life 
Ins.  Co.,  supra.  In  the  case  of  Owe7i  v.  Metropolitan  Life 
Ins.  Co.,  supra,  it  was  said  that  a  statement  to  the  effect  that 
the  applicant  had  never  had  a  certain  obscure  disease,  **  con- 
cerning which  the  insurer  should  know  that  the  applicant 
could  not  have  certain  knowledge,  saving  as  he  might  be  told 
by  a  phj'sician  or  other  expert,  is  properly  to  be  construed  as 
a  warranty  only  of  the  bo7ia  fide  belief  and  opinion  of  the 
applicant." 

In  Olohe  Mut,  Life  Ins.  Assn.  v.  Wagner  (1900),  188  111. 
133,  137,  58  N.  E.  970,  52  L.  R.  A.  649,  80  Am.  St.  169,  it  is 
said:  *'To  hold  that,  as  a  precedent  to  any  binding  con- 
tract, he  should  guarantee  absolutely  that  none  of  his  broth- 
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era  were  dead  would  be  unreasonable,  in  the  absence  of  a 
more  explicit  stipulation  than  here  appears/'  In  that  case, 
appellant  was  asked  **How  many  brothera  are  dead?"  The 
answer  was:.  **None."  At  the  time  of  making  said  answer, 
one  brother  was  dead.  At  the  end  of  the  series  of  questions 
ai&wered  by  the  applicant  in  that  case,  as  in  this  one,  he 
declared  and  warranted  such  answers  to  be  true,  and  that 
they  **  shall  form  the  basis  of  any  contract  of  insurance  that 
may  be  entered  into  between  me  and  the  Globe  Mutual  Life 
Insurance  Association."  The  judgment  in  favor  of  plaintiff 
was  aflSrmed. 

In  the  case  before  us,  the  answers  of  the  assured  in  his 
medical  examination  did  not  disclose  the  name  of  the  sur- 
geons who  performed  the  operation,  nor  is  anything 

14.  said  as  to  any  medical  treatment  decedent  received 
from  them.    The  circumstances  said  to  have  occurred 

at  the  time  of  the  medical  examination  for  insurance  regard- 
ing a  surgical  operation  and  the  fact  of  failure  to  refer  to 
such  operation,  might  carry  the  inference  of  an  intentional 
failure  by  the  examiner  to  record  any  other  known  fact  con- 
nected therewith,  and  the  conclusion  of  the  jury  thereon 
ought  not  to  be  disturbed  on  appeal.  See  Henn  v.  Metro- 
politan Life  Insurance  Co.,  supra;  Otte  v.  Hartford  Life 
Ins.  Co.,  supra. 

The  answer  relating  to  the  insanity  of  the  parent  must  be 
taken  as  generally  understood  as  having  reference  to  a  dis- 
ordered mind  from  a  disease  of,  or  defect  in,  the  brain. 

15.  The  question  refers  to  insanity  as  a  hereditary  disease, 
and  the  answer  should  be  interpreted  as  responding 

to  the  question  in  the  sense  in  which  it  is  asked.    It  may  be 

true  that  the  father's  physical  condition  in  1886  was  greatly 

depleted  and  weakened  by  typhoid  fever;    that  he 

16.  never  thereafter  fully  recovered  from  the  effects  of 
that  disease,  and  for  a  time  seemed  to  be  mentally  dis- 
turbed, yet,  the  exact  cause  of  such  mental  disturbance  was 
not  certainly  proved.    The  evidence  on  that  subject  was  all 
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submitted  to  the  jury,  and  the  finding  was  against 
6.     appellant's  contention  that  a  false  answer  was  given. 
For  us  to  change  this  finding  would  require  that  we 
'weigh  the  evidence,  and  this  we  cannot  do. 

Appellant  insists  that  the  court  erred  in  its  instructions 
to  the  jury.    We  have  carefully  considered  all  of  these  in- 
structions, their  relation  to  each  other  and  as  a  whole. 

17.  From  this  investigation  it  is  clear  to  us  that  upon  a 
fair  and  reasonable  construction  of  the  wording  and 

language  used  therein  they  fairly  state  the  law,  and  are  suf- 
ficiently pertinent  to  the  pleadings  and  the  evidence  to  with- 
stand the  objections  urged  against  them. 

The  ruling  of  the  court  permitting  a  stenographer  to  read 

her  own  notes  of  the  testimony  of  a  witness  given  at  a  former 

trial  of  this  cause  to  the  jury  .is  assailed  upon  two 

18.  grounds:    (1)  The  lack  of  a  sufficient  showing  of  dili- 
gence to  procure  the  testimony  direct  from  the  orig- 
inal witness,  and  (2)  the  testimony  related  to  conversations 
between  the  witness  and  a  soliciting  agent  of  the  defendant. 

This  evidence  was  not  admitted  until  after  the  party  offer- 
ing it  had  shown  to  the  court  that  the  absent  witness,  a  for- 
mer township  trustee,  was  a  defaulter  and  had  left  that  part 
of  the  country,  and  until  the  further  showing  which  justified 
the  court  in  finding  that  plaintiff  and  his  attorneys  had  made 
diligent  effort  to  procure' the  evidence  direct  from  the  wit- 
ness, and  that  the  whereabouts  of  the  witness  was  at  that 
time  and  for  months  prior  thereto  unknown  to  each  of  them. 
While  the  offered  evidence  was  admissible  only  as  a  last  re- 
sort, the  case  as  made  or  foundation  laid  for  its  introduc- 
tion, was  sufficient.    As  to  the  second  ground,  the  ob- 

19.  jection  was  to  all  the  evidence  thus  offered,  a  part  of 
which  at  least  was  relevant  and  admissible  as  tending 

to  contradict  evidence  offered  by  the  defendant  tending  to 
prove  that  plaintiff's  decedent  was  personally  soliciting 
agents  to  insure  his  life.    There  was  no  error  in  the  ruling. 
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We  are  also  of  the  opinion  that  the  statements  of  the 
20.    soliciting  agent  with  reference  to  the  persons'  being 
insurable,  connected  as  they  were  with  the  circum- 
stances which  actually  occurred  at  the  time  the  examination 
was  made,  were  admissible  as  tending  to  show  knowledge  on 
the  part  of  such  examiner  of  the  applicant's  physical  con- 
dition. 
Judgment  aflSrmed. 

Watson,  C.  J.,  Comstock  and  Roby,  JJ.,  concur.    Rabb  and 
Hadley,  JJ.,  dissent. 


Dissenting  Opinion. 

Rabb,  J. — I  am  unable  to  concur  with  the  majority  of  the 
court  in  affirming  the  judgment  of  the  court  below  in  this 
cause. 

The  defense  relied  upon  in  this  case  is  a  breach  of  war- 
ranty, and  fraud  in  procuring  the  insurance.  The  insurance 
policy  issued  by  the  company  to  decedent,  was  executed  by 
the  president  and  the  secretary  of  the  company,  for  and  on 
behalf  of  the  company.  In  making  the  contract  they  repre- 
sented the  company,  and  for  the  purposes  of  placing  them- 
selves in  a  position  intelligently  to  contract  with  reference 
to  the  subject  an  application  was  required  to  be  made  by  the 
insured,  in  which  application  certain  interrogatories  were 
propounded  to  the  applicant,  for  the  purpose  of  eliciting  in- 
formation important  for  the  insurer  to  know  in  order  that  it 
might  determine  whether  to  accept  the  risk. 

Among  the  interrogatories  propounded  to  the  assured  in 
this  case  were  the  following:  *'Q.  Have  you  now,  or  have 
you  ever  had,  any  of  the  following  diseases?  [naming  a  large 
number  of  diseases,  among  which  were  cancer  and  tumor,  or 
any  surgical  operation].  A.  No.  Q.  Give  name  and  ad- 
dress of  each  physician  consulted  or  who  has  prescribed  for 
you  during  the  past  five  years,  and  the  dates  and  causes  of 
Vol.  46—31 
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consultation?  A.  S.  J.  Lisman,  Oaktown,  Indiana,  con- 
sulted for  colds,  usually  occurring  during  the  winter 
months.'* 

The  insured  warranted  that  the  answer  to  each  one  of 
these  interrogatories  was  true,  and  it  is  averred  in  the  an- 
swer that  they  were  not  true ;  that  they  were  known  not  to 
be  true  by  the  assured ;  that  they  were  made  for  the  fraud- 
ulent purpose  of  inducing  appellant  to  enter  into  the  con- 
tract, and  that  appellant  did  not  know  of  their  falsity,  and 
relying  upon  the  answers  as  true  issued  the  policy  of  in- 
surance. 

The  evidence  shows  that  in  the  summer  of  1897  the  as- 
sured underwent  a  slight  surgical  operation  for  a  small  ab- 
scess on  his  thumb ;  that  in  October,  1898,  he  consulted  a  phy- 
sician and  surgeon,  named  Moore,  with  reference  to  an  en- 
larged testicle ;  that  at  that  time  the  surgeon  made  an  exam- 
ination of  the  diseased  organ,  and  advised  the  assured  the 
trouble  was  of  such  a  character  as  to  endanger  his  life,  and 
that  the  tepticle  should  be  removed ;  afterward  the  physician, 
with  the  consent  of  the  assured,  called  in  another  physician, 
Doctor  Davenport,  and  the  assured  consulted  with  the  two 
physicians  with  reference  to  the  diseased  organ;  that  they 
informed  him  that  they  believed  the  trouble  to  be  caused  by 
a  malignant  tumor,  and  advised  its  early  removal ;  that,  un- 
der their  advice,  he,  in  December,  1898,  submitted  to  a  sur- 
gical operation,  by  which  the  diseased  organ  was  removed, 
the  two  physicians,  with  the  assistance  of  Doctor  Somers, 
performing  the  operation ;  that  in  the  month  of  April,  1899, 
he  made  application  for  insurance  in  appellant  company,  and 
answered  to  the  interrogatories  propounded  to  him  in  the 
application  in  the  manner  heretofore  indicated. 

The  information  called  for  by  these  interrogatories  was  of 
the  most  important  character  to  the  insurance  company. 
Good  faith  and  common  honesty  required  that  the  assured, 
makin":  the  application  for  insurance  upon  his  life,  in  an- 
swer to  these  interrogatories,  should  fairly  and  clearly  in- 
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form  the  company  of  his  condition,  of  the  surgical  opera- 
tion, and  give  the  names  of  the  physicians  who  were  con- 
sulted by  him.    It  is  scarcely  to  be  believed  that  had  the  com- 
pany been  informed  of  this  man 's  condition,  and  that  he  had 
been  aflSicted  with  a  malignant  tumor,  and  that  it  had  so 
recently  been  removed,  it  would  have  accepted  the  risk. 
Conceding  that  it  knew  he  had  undergone  a  surgical  opera- 
tion of  some  kind,  it  was  entitled  to  know  the  names  of  the 
attending  physicians,  in  order  that  it  might  fully  inform 
itself  as  to  the  nature  of  that  operation,  and  whether  thp 
proposed  applicant  was  a  proper  subject  for  life  insurance, 
It  is  not  pretended  that  the  oflBcers  of  the  company,  who 
were  charged  with  the  duty  and  responsibility  of  making  tf  e 
contract  of  insurance,  had  any  knowledge  whatever  upon 
the  subject,  and  this  contract  is  sought  to  be  upheld  upon 
the  testimony  of  Doctor  Sprinkle,  who  testified  that  he  was 
sitting  in  Doctor  Johnson's  oflBce,  reading  a  newspaper  while 
Doctor  Johnson  was  propounding  the  interrogatories  to  the 
assured  and  writing  the  answers;    that  when  the  question 
was  propounded:     **Have  you  ever  had  a  surgical  opera- 
tion," the  assured  said:     ** Doctor,  you  know  I  have,  and  I 
suppose  that  it  wiH  bar  me  from  life  insurance, ' '  and  Doctor 
Johnson  told  him  he  would  fix  that ;  and  the  witness  got  up 
and  left  while  they  were  talking. 

Doctor  Johnson,  the  examining  physician,  testified  that  he 
wrote  the  answers  that  appear  in  the  application  precisely 
as  he  was  directed  to  write  them  by  the  insured,  and  that  he 
had  no  knowledge  that  the  insured  had  ever  been  subjected 
to  a  surgical  operation,  or  that  he  was  afflicted  with  any  can- 
cerous growth  of  any  kind.  There  is  no  evidence  that  tends 
to  show  that  Doctor  Johnson  had  any  opportunity  to  know 
about  the  performance  of  this  grave  surgical  operation  to 
which  the  assured  had  been  subjected,  except  what  might  be 
inferred  from  the  testimony  of  Doctor  Sprinkle. 

The  insured  was  a  school  teacher.    He  had  been  engaged  in 
the  business  of  soliciting  insurance,  and  the  answer  which 
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Doctor  Sprinkle  says  decedent  gave  to  Doctor  Johnson,  with 
reference  to  the  effect  the  surgical  operation,  that  he  knew 
he  had  undergone,  would  have  upon  the  acceptance  by  the 
company  of  the  risk,  shows  very  clearly  that  he  knew  and 
understood  that  the  company  would  not  accept  the  risk  if 
it  knew  the  facts.  If  Doctor  Johnson  could  be  said  to  be  an 
agent  representing  the  company,  he  was  not  an  agent  au- 
thorized to  contract  for  the  company;  and  for  him  to  sup- 
press from  the  company  a  fact  within  his  knowledge  in  ref- 
erence to  the  risk  to  be  assumed  by  the  company  would  be 
a  fraud  on  his  part  against  the  company ;  and  if  the  insured 
knew  that  he  was  thus  suppressing  such  fact,  he  would  be 
a  party  to  the  fraud.  If  the  physician  was  acting  in  collu- 
sion with  the  insured,  to  procure  from  the  company  an  in- 
surance upon  a  life  that  was  not  an  insurable  risk,  it  would 
not  be  proper  for  the  beneficiary  of  a  contract  so  procured 
to  say  that  the  company  was  chargeable  with  notice  of  facts 
that  were  thus  coUusively  suppressed  by  the  agent  and  by 
the  assured.  If  Doctor  Johnson  knew  of  a  surgical  opera- 
tion which  the  assured  had  undergone,  it  is  not  made  to  ap- 
pear what  surgical  operation  it  was.  The  evidence  showed 
two  surgical  operations,  one  of  such  a  trivial  character  that 
it  could  well  be  ignored ;  the  other  of  such  a  grave  character 
that  if  it  had  been  known  by  the  company  the  policy  would 
not  have  been  issued.  Nor  would  a  statement,  such  as  Doc- 
tor Sprinkle  says  was  made  by  the  assured,  while  being  ex- 
amined with  reference  to  whether  he  had  undergone  a  sur- 
gical operation,  excuse  him  from  answering  the  question  as 
to  whether  he  had  been  afflicted  with  a  tumor.  The  evidence 
shows  that  he  could  not  in  good  faith  say  that  he  did  not 
know  that  he  had  been  afflicted  with  such  tumor.  Good 
faith  required  him  to  answer  that  question,  by  stating  what 
the  fact  was  with  reference  to  the  tumor  that  had  been  re- 
moved from  his  body.  Nor  would  such  answer  excuse  the 
insured  from  giving  a  truthful  answer  to  the  interrogatory : 
**Give  the  name  and  address  of  each  physician  consulted,  or 
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who  has  prescribed  for  you  during  the  past  five  years,  and 
the  dates  and  causes  of  such  consultation."  He  answered 
this  interrogatory,  but  he  did  not  answer  truthfully.  He 
gave  the  name  of  one  physician — S.  J.  Lisman — whom  he 
consulted  for  colds,  usually  occurring  during  the  winter 
months,  but  he  suppressed  the  names  of  Doctor  Moore  and 
Doctor  Davenport,  of  Vincennes,  and  the  cause  of  his  con- 
sultation with  them.  He  sought  to  leave  the  impression 
with  the  company  that  the  only  occasion  he  had  had  to  con- 
sult a  physician  w^as  for  an  ordinary  cold  in  the  winter,  and 
leave  it  in  ignorance  of  the  very  serious  afi9iction  which  had 
threatened  his  life,  and  from  the  existence  of  which  malady 
in  his  system  he  died  in  a  very  few  months  after  the  insur- 
ance  was  taken. 

In  my  judgment  the  verdict  of  the  jury  was  not  sustained 
by  the  evidence,  and  a  new  trial  should  have  been  granted. 

Hadley,  J.,  concurring. 


Heitz  et  al.  v.  Knox  County  Home  Telephone 

Company. 

[No.  7426.    Filed  November  22,  1910.] 

1.  Pleading. — Complaint. — Sustaining  Demurrer  to  One  Para- 
graph,— Facts  Probable  under  Atwther. — It  is  harmless  error  to 
sustain  a  demurrer  to  one  paragraph  of  a  complaint,  where  its 
facts  are  provable  under  another,    p.  487. 

2.  Landlord  and  Tenant. — Payment  of  Rent, — Answers. — Facts 
Provable  Under. — Where  plaintiffs'  demurrer  to  several  para- 
graphs of  defendant's  answer  is  sustained,  but  their  demurrer 
to  two  paragraphs  is  overruled,  and  such  paragraphs  allege  in 
various  ways  that  the  defendant  and  plaintiffs  orally  agreed  to 
change  the  time  and  manner  of  paying  rent,  that  such  rent  had 
been  paid  according  to  such  ae^reement  and  that  plaintiff  was 

•  ready  and  willing  to  pay  according  to  such  agreement,  the  sus- 
taining of  such  demurrer  is  harmless  error,  the  facts  in  the  para- 
graphs held  bad  being  provable  under  the  paragraphs  held  good, 
p.  48a 
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ti  Landlobd  and  Tenant. — Leases. — Forfeiture  for  'Nonpayment  of 
Rent. — Waiver. — Where  lessees  by  an  oral  agreement  with  the 
landlord  change  the  method  of  paying  rent  from  that  prescribed 
In  the  written  lease,  the  strict  enforcement  of  the  written  pro- 
vision is  waived,    p.  490. 

Prom  Gibson  Circuit  Court ;  0.  M.  Welbom,  Judge. 

Action  by  Anton  Heitz  and  others  against  the  Knox 
County  Home  Telephone  Company.  From  a  judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

Samuel  W.  William^s  and  John  W.  Brady,  for  appellants. 
James  W.  Emison,  Louis  A,  Meyer  and  TUomas  Duncan, 
for  appellee. 

CoMSTOCK,  C.  J. — Appellants  seek  by  this  action  to  en- 
force a  forfeiture  of  a  lease  of  certain  real  estate  in  Knox 
county,  Indiana.  The  cause  was  venued  to  the  court  be- 
low, where,  upon  issues  formed,  trial  was  had  by  the  court 
resulting  in  a  finding  and  judgment  in  favor  of  defendant. 

The  amended  complaint  originally  consisted  of  two  para- 
graphs. A  demurrer  was  sustained  to  the  first  paragraph, 
after  which,  by  leave  of  the  court,  a  third  paragraph  was 
filed.  Appellee  answered  by  general  denial  and  six  amended 
paragraphs  of  aflBrmative  answer.  A  demurrer  to  each  of 
said  affirmative  answers  was  overruled,  as  was  also  appel- 
lants' motion  for  a  new  trial. 

These  rulings  are  assigned  as  error. 

Said  first  paragraph  alleges  that  plaintiffs  are  the  owners 
and  entitled  to  immediate  possession  of  certain  described 
property;  that  on  October  10,  1902,  plaintiffs,  in  writing, 
leased  said  real  estate  to  defendant  for  a  period  of  twenty- 
five  years;  that  said  lease,  a  copy  of  which  is  made  a  part 
of  said  complaint,  was  duly  recorded ;  that  by  the  terms  and 
conditions  of  said  lease  defendant  agreed  to  pay  plaintiffs 
$25  a  month  rent  for  said  real  estate,  payable  monthly,  and 
further  agreed  that  if  it  failed  to  pay  said  rent  for  any 
month  when  due  it  would  immediately,  and  without  further 
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notice,  vacate  said  real  estate  and  surrender  its  full  pos- 
session to  plaintiffs;  that  after  the  rent  was  paid  for  the 
remainder  of  the  month  of  October,  1902,  they  orally  agreed 
that  the  rental  should  fall  due  on  the  first  day  of  every  cal- 
^dar  month  for  the  month  preceding;  that  defendant  paid 
this  rental  up  to  and  including  the  rental  for  the  month  of 
August,  1906 ;  that  since  September  1,  1906,  defendant  has 
failed  and  refused  to  pay  any  rent  whatever;  that  on  Oc- 
tober 1,  1906,  at  the  office  of  defendant,  during  business 
hours  on  said  premises,  plaintiffs  requested  and  demanded 
the  payment  from  defendant  of  the  sum  of  $25  on  account 
of  the  rent  for  said  premises  for  the  month  of  September, 
1906;  that  defendant  is  still  in  possession  of  the  leased 
premises ;  that  plaintiffs  have  performed  all  and  every  con- 
dition required  of  them  by  the  terms  of  the  lease,  but  that 
defendant  has  failed  to  pay,  when  due,  the  rent  for  the 
month  of  September,  1906. 

Appellants  concede  that  the  second  paragraph  of  the 
amended  complaint  differs  from  the  first  only  **in  that  it 
contains  a  different  averment  as  to  the  character  of  the  de- 
mand made  for  the  rent.''  This  averment  in  said  first  par- 
agraph  reads  thus:  **That  on  October  1,  1906,  at  the  office 
of  the  defendant,  during  business  hours  on  said  premises, 
plaintiffs  requested  and  demanded  the  payment  of  the  sum 
of  $25  on  account  of  the  rent  for  said  premises  for  the 
month  of  September,  1906."  Said  averment  in  said  sec- 
ond paragraph  reads:  **That  plaintiffs  did  on  October  1, 
1906,  at  the  office  of  the  defendant,  just  at  sunset  on  said 
premises,  demand  and  request  the  payment  from  defendant 
of  the  sum  of  $25  on  account  of  and  in  full  of  the  rent  for 
said  premises  for  the  month  of  September,  1906." 

Where  a  demurrer  is  sustained  to  one  paragraph  of  com- 
plaint and  the  same  evidence  may  be  introduced  and  the  same 
relief  granted  under  another  paragraph,  such  ruling, 
1.     though  erroneous,  is  harmless  error.    City  of  Hunting- 
ton V.  Hawley  (1889),  120  Ind.  502,  503;  Chicago, 
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etc.,  R.  Co.  V.  Indiana  Nat,  Gas,  etc.,  Co.  (1903),  161  Ind. 
445;  Moore  v.  Boyd  (1884),  95  Ind.  134;  Clarke  v.  Darr 
(1907),  168  Ind.  101,  116,  9  L.  R.  A.  (N.  S.)  460;  National 
Cash  Register  Co.  v.  Price  (1908),  41  Ind.  App.  274;  San- 
ders V.  Crawford  (1908),  41  Ind.  App.  245,  and  cases  cited. 
The  material  facts  averred  in  the  second,  third,  fourth 
and  fifth  paragraphs  of  defendant's  amended  answer  were 
provable  under  the  sixth  and  seventh  paragraphs  of 
2.  said  answer.  Said  sixth  paragraph  admits  that  de- 
fendant entered  into  the  contract  in  writing  declared 
upon  in  the  complaint,  but  says  that  afterwards  it  was  mu- 
tually agreed,  by  and  between  plaintiffs  and  defendant, 
that  the  rent  should  be  due  and  payable  on  the  first  of  each 
and  every  calendar  month,  or  as  soon  thereafter,  within  a 
reasonable  time,  as  the  president  of  defendant  company 
should  be  in  Vincennes  to  sign  a  check  for  the  amount;  that 
on  October  3,  1906,  before  the  commencement  of  this  action, 
plaintiff  Anton  Heitz,  called  upon  defendant  at  its  office, 
for  the  purpose  of  collecting  the  rent  then  and  there  due 
for  said  premises  pursuant  to  agreement,  for  the  month  of 
September,  1906,  to  wit,  the  sum  of  $25,  and  that  he  was 
there  informed  by  the  agent  of  the  company  in  charge  of 
said  ofiice  that  William  II.  Vollmer,  president  of  said  com- 
pany, was  out  of  town,  and  the  voucher  for  the  rent  had  not 
yet  been  signed  by  him ;  that  said  Ileitz  then  and  there  told 
said  agent  that  it  was  all  right,  and  that  he  would  call  again 
in  three  days;  that  within  three  days  from  said  time,  and 
before  the  commencement  of  this  action,  said  Anton  Ileitz 
again  called  at  the  company's  office,  and  requested  the  book- 
keeper to  tell  the  agent  in  charge  of  said  office  to  hold  the 
check  of  said  defendant  until  he  (Heitz)  called  for  it;  that 
on  October  8,  1906,  said  Heitz  asked  the  agent  of  defend- 
ant company  to  leave  the  check  for  said  amount  at  the  (3er- 
man  National  Bank  of  Vincennes,  Indiana;  that  plaintiflF 
was  informed  by  the  agent  that  it  was  then  after  banking 
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hours,  but  that  the  check  would  be  left  at  such  bank  early 
on  the  morning  af  the  next  day,  to  which  said  Heitz  then 
and  there  agreed;  that  on  the  next  day,  to  wit,  October  9, 
1906,  and  before  the  commencement  of  this  action,  said 
check  was  presented  to  Henry  J.  Boeckman,  one  of  the 
plaintiffs  herein,  according  to  the  instructions  of  said  An- 
ton Heitz,  but  that  said  Boeckman  then  and  there  refused 
to  receive  ssdd  check,  and  said  it  should  be  presented 
to  Heitz,  as  he  always  collected  the  rent;  that  the  agent  of 
defendant  then  presented  this  check  to  plaintiff  Heitz,  but 
he  refused  to  receive  it,  all  of  which  occurred  and  was  trans- 
acted before  the  commencement  of  this  action ;  that  defend- 
ant ever  since  said  time  has  been  ready  and  willing  to  pay 
the  amount  due,  and  now  brings  said  amount,  to  wit,  $300, 
into  court  for  the  use  of  plaintiflBs. 

Said  seventh  paragraph  admits  the  contract  declared  on 
in  the  complaint,  and  alleges  that  afterwards  it  was  ver- 
bally and  mutually  agreed  by  and  between  plaintiffs  and  de- 
fendant that  the  rent  thereafter  should  be  payable  on  the 
first  day  of  each  and  every  calendar  month,  said  plaintiffs 
to  call  for  said  rent  on  said  day,  but  that  afterwards  plain- 
tiffs wholly  failed  to  call  for  said  rent  on  the  first  day  of 
the  month,  as  so  agreed  upon,  but  would  call  for  said  rent 
sometimes  on  the  second,  sometimes  on  the  third,  and  some- 
times on  some  later  day  of  the  month,  and,  by  reason  of 
said  failure  to  collect  said  rent,  plaintiffs  wholly  waived 
and  abandoned  that  part  of  the  contract  making  said  rent 
payable  on  the  first  day  of  the  month,  and  that  in  the  usual 
course  of  dealing  between  plaintiffs  and  defendant  said 
rent  could  be  paid  by  defendant  any  time  during  the  month, 
whenever  plaintiff  called  on  defendant  for  said  rent,  and 
whenever  the  president  of  defendant  company  had  signed 
the  voucher  for  said  rent.  This  paragraph  further  alleges 
that  before  the  commencement  of  this  action  the  voucher  for 
said  rent  alleged  to  have  been  due  on  October  1,  1906,  was 
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made  out  and  signed  by  the  president  of  said  defendant 
company,  and  was  tendered  to  plaintiflfs  during  said  njonth 
of  October,  but  that  plaintiffs  refused  to  receive  it. 

Said  sixth  and  seventh  paragraphs  each  set  out  facts  suf- 
ficient to  withstand  a  demurrer.  The  proof  of  the  facts 
therein  averred  would  bar  appellants'  right  to  recover. 
This  being  true,  the  rulings  complained  of  on  the  demurrers 
to  the  other  paragraphs  of  answer  would  not  prejudice  the 
rights  of  appellants.  Pollard  v.  Pitman  (1906),  37  Ind. 
App.  475,  480;  Cooper  v.  Jackson  (1885),  99  Ind.  566,  574; 
Ervin  v.  State,  ex  rel  (1898),  150  Ind.  332;  GillUand  v. 
Jones  (1896),  144  Ind.  662,  55  Am.  St.  210;  Miller  v.  Bot- 
tenberg  (1896),  144  Ind.  312;  Baker  v.  Pyatt  (1886),  108 
Ind.  61;  Olds  v.  Moderwell  (1882),  87  Ind.  582. 

An  examination  of  the  record  shows  that  the  material 
facts  alleged  in  said  paragraphs  were  supported  by  evi- 
dence.   The  lease  provides    for   a   rental   of   $25  a 

3.  month,  payable  monthly,  but  does  not  designate  any 
certain  day  of  the  month  for  payment,  A  number 
of  times  appellants  neglected  to  call  for  the  rent  at  the  time 
agreed  upon  in  the  oral  agreement  alleged  in  the  second  and 
third  paragraphs  of  the  complaint.  But  there  is  no  com- 
plaint of  failure  to  receive  the  rent  according  to  said  agree- 
ment, covering  a  period  of  about  four  years,  until  the  rent 
became  due  for  the  month  of  September,  1906.  From  such 
conduct  on  the  part  of  appellants  it  may  fairly  be  inferred 
that  the  time  of  payment  was  not  considered  of  the  essence 
of  the  contract. 

Payment  of  the  rent  for  the  month  in  question  was  offered 
and  refused  before  the  commencement  of  this  action.  No 
objection  was  made  because  the  form  of  tender  was  by 
check,  but  the  acceptance  of  payment  was  absolutely  re- 
fused. There  is  evidence  warranting  the  conclusion  that 
appellants  waived  their  right  to  insist  on  forfeiture  as  to 
this  month.     1  Underbill.  Landl.  and  Ten.  §§410-412. 

The  reasons  for  a  new  trial,  viz.,  that  the  decision  of  the 
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court  is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law,  are  not  discussed.    But  upon  examination  of  the 
whole  record  we  find  nothing  warranting  the  reversal  of  the 
judgment. 
Judgment  affirmed. 


Freitag  V.  Chicago  Junction  Railway  Company. 

[No.  6^228.     Filed  October  27,  1909.     Rehearing  denied  November 

22,  1910.] 

1.  Tbial. — Interrogatories. — Verdict, — Conflict. — Answers  to  inter- 
rogatories to  the  Jury  control  the  general  verdict  only  when  they 
are  in  irreconcilable  conflict  therewith  on  any  supposable  state 
of  the  evidence  within  the  issues,    p.  494. 

2.  Railboads. — Pedestrians. — Invitation. —  Complaint. —  Theory. — 
A  complaint  alleging  that  a  stock-yards  and  transit  company 
owned  and  operated  a  railroad  yard,  that  a  packing  company 
employed  a  large  number  of  servants,  that  such  transit  company 
maintained  avenues,  streets  and  paths  across  such  yards  for  the 
use  of  such  servants,  that  the  plaintiff  was  a  servant  of  such 
packing  company  and  that  in  crossing  such  yard,  in  a  snow  storm, 
in  the  dark,  she  was  run  over  and  Injured  by  a  freight  train  neg- 
ligently operated  by  defendant  railroad  company,  by  running 
without  signal,  proceeds  npon  the  theory  that  the  plaintifT  and 
defendant  were  In  such  yard  by  invitation,  and  that  plaintifT  was 
injured  because  of  defendant's  negligence,    p.  494. 

3.  Railroads. —  Ownership. —  Interrogatories. —  Conflict. —  An  an- 
8^'er  to  an  interrogatory  to  the  jury,  that  the  plaintifiTs  injury 
occurred  on  the  private  property  of  defendant  railroad  company, 
Is  irreconcilable  with  any  evidence  admissible  under  a  complaint 
alleging  that  such  injury  occurred  upon  the  private  property  of 
another,    pp.  497, 499. 

4.  Railboads. — Trespassers. — Duty  Toward. — ^A  railroad  company 
is  not  required  to  anticipate  the  presence  of  trespassers  upon  Its 
tracks,  and  Is  liable  to  them  only  for  wilful,  wanton,  or  reckless 
injuries  Inflicted,    p.  497. 

5.  Railboads. — Trespassers. — Contributory  'Negligence. — A  pedes- 
trian that  knowingly  enters  upon  a  railroad  track  at  a  point  of 
danger  and  where  an  entry  thereon  is  forbidden,  Is  guilty  of  con- 
tributory negligence,    p.  497. 

€.  Railboads. — Municipal  Ordinances. — Places  Affected  hy. — ^A  mu- 
nicipal ordinance  prescribing  the  method  of  operating  railroad 
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trains,  applies  to  the  operation  of  trains  on  the  private  grounds 
of  the  companies,  as  well  as  upon  the  public  places,  within  the 
city.    pp.  498y  503. 

7.  Railroads. — Oumerahip. — Private  or  Puhlic. — Interrogatories. — 
An  answer  to  an  interrogatory,  that  the  plaintiflT  was  injured  on 
the  private  property  of  defendant  railroad  company  is  Incon- 
sistent with  a  complaint  alleging  that  such  injury  occurred  uptm 
a  street,    p.  500. 

8.  Railboads. — Wilful  Injuries. — Contributory  Negligence. — Con- 
tributory negligence  constitutes  no  defense  to  an  action  against  a 
railroad  company  for  wilful  injuries,    p.  502. 

9.  Railroads. — Negligence. — Wilful  Injuries. — Complaint.  —  Para- 
graphs.— Verdict. — Interrogatories. — Conflict. — A  general  verdict 
on  a  complaint  consisting  of  several  paragraphs  some  of  whicl) 
alleged  negligence,  and  some,  wilful  misconduct,  is  not  overturned 
by  answers  to  interrogatories  which  merely  negative  negligence, 
p.  502. 

10.  Appeal. — Mandate. — Where  Justice  requires,  a  new  trial  may 
be  ordered,  though  the  appellant  technically  might  be  entitled  to 
a  judgment,    p.  502. 

11.  Railroads. — Trespassers, — Knowledge  of  Presence  of. — Ques- 
tion for  Jury. — Whether  a  railroad  company  knew  of  plaintiflTs 
presence  upon  Its  track,  is  a  question  for  the  Jury.    p.  503. 

12.  Railroads. — Contributory  Negligence. —  Jury, —  Whether  the 
plaintifT  was  guilty  of  contributory  negligence  in  attempting  to 
cross  defendant  railroad  company's  track,  is  a  question  for  the 
Jury.    p.  504. 

From  Laporte  Superior  Court;  Charles  F,  Truesdell, 
Special  Judge. 

Action  by  Tillie  Freitag  against  the  Chicago  Junction 
Railway  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.      Reversed, 

B,  J,  Wellman,  Arthur  A,  House,  V,  S.  Reiter  and  L.  L. 
Bomberger,  for  appellant. 

John  B,  Payne,  John  B,  Peterson  and  John  D.  Black, 
for  appellee. 

Watson,  J. — This  was  an  action  to  recover  damages  for 
a  personal  injury. 

The  complaint  was  in  eight  paragraphs.  Appellee  filed 
a  general  denial.  During  the  trial  appellant,  by  leave  of 
court,  filed  a  ninth  paragraph  of  complaint  and  dismissed 
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the  second,  third  and  fourth  paragraphs.  Appellee  de- 
murred to  said  ninth  paragraph^  but  the  demurrer  was 
overruled,  and  a  general  denial  was  then  filed. 

The  jury,  upon  a  trial  of  the  cause,  returned  a  verdict 
for  appellant  in  the  sum  of  $25,000,  and  also  answered  in- 
terrogatories submitted  to  it  by  appellee. 

Appellant  moved  for  judgment  on  the  verdict,  but  the 
motion  was  overruled.  Appellee  moved  for  judgment  on 
the  interrogatories.  Its  motion  was  sustained  and  judgment 
was  rendered  thereon. 

Each  of  the  errors  assigned  pertains  to  the  judgment  ren- 
dered on  the  interrogatories,  and  they  may  be  considered  to- 
gether. 

The  facts  specially  found  by  the  jury  in  the  answers  to 
interrogatories    were    as    follows:     **Q.    Was  there,  at  the 
time  of  plaintiff's  injury,  a  viaduct,  or  bridge,  over  the  rail- 
road tracks  at  the  crossing  near  which  plaintiff  was  in- 
jured?    A.    Yes.     Q.    Had    said    viaduct    been    there    for 
from  nine  to  twelve  months  before  the  date  of  plaintiff's 
injury?     A.    Yes.     Q.    Was  there,  at  the  time  of  plaintiff's 
injury,  and  had  there  been  for  from  nine  to  twelve  months 
previous  thereto,  conspicuous  signs,  at  each  of  the  three 
entrances  to  said  viaduct  at  the  railroad  crossing,  painted 
on  boards,  the  boards  being  sixty-one  inches  in  length  and 
forty-seven  inches  in  width,  and  the  large  letters  on  said 
signs,    some   seven   inches   high*   containing   the    following 
words:    *  Dangerous  crossing,  walk  over  viaduct,   crossing 
on    tracks    forbidden?'    A.   Yes.     Q.    Had    plaintiff    seen 
said  signs   before   the   day   of  the  accident?     A.   Yes.     Q. 
At  the  time  plaintiff  approached  said  crossing,  did  she  see 
the  steps  or  entrance  to  the  viaduct  ?     A.    Yes.     Q.    At  the 
time  of  and  immediately  before  plaintiff's  injury,  did  some 
other  persons  pass  over  said  viaduct  in  safety?     A.    No, 
not   before,   but  immediately   following.     Q.    At  the   time 
plaintiff  approached  said  railroad  crossing,  could  she  have 
passed  over  said  railroad  crossing  in  safety  by  the  use  of 
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said  viaduct,  if  she  had  used  said  viaduct  instead  of  at- 
tempting to  cross  over  the  tracks  at  grade?  A.  No.  Ow- 
ing to  the  structure's  being  covered  with  ice,  and  the  wind 
blowing  seventy-two  miles  an  hour.  Q.  Is  it  not  a  fact 
that  plaintiff  had  used  said  viaduct  before  the  time  of  her 
injury?  A.  Yes,  Once.  Q.  When  plain tiflE,  on  her  way 
home,  reached  the  railroad  tracks,  did  she  find  the  railroad 
crossing  blocked?  A.  No.  Only  partially.  Q.  At  the 
time  plaintiff  walked  out  upon  said  railroad  tracks  was  it 
very  dark?  A,  Yes.  Q.  At  the  time  plaintiff  undertook 
to  pass  over  said  railroad  tracks,  did  she  know  that  said 
tracks  were  in  frequent  use  by  the  switching  crews  of  de- 
fendant, in  switching  cars  backward  and  forward  at  the 
place  where  she  walked?  A.  Yes.  Q.  Did  plaintiff  know 
when  she  walked  out  on  to  said  tracks,  that,  by  reason  of  the 
darkness  and  the  probable  movement  of  engines  or  cars  on 
said  tracks,  the  place  where  she  walked  was  a  place  of  dan- 
ger? A.  Yes.  Q.  Was  the  place  where  plaintiff  was  in- 
jured the  private  property  of  defendant?    A.    Yes." 

The  rule  is  well  established  that  the  general  verdict  will 

control  the  judgment,   unless  such  a  material  conflict  is 

shown  to  exist  between  the  general  verdict  and  the 

1.  facts  specially  found  that  such  conflict  cannot  be 
reconciled  by  taking  into  consideration   any   other 

facts  provable  under  the  issues.  Smith  v.  Michigan  Cent. 
B.  Co,  (1905),  35  Ind.  A'pp.  188;  Union  Traction  Co,  v. 
Barnett  (1903),  31  Ind.  App.  467;  Robinson  cfe  Co.  v.  Et- 
ter  (1903),  30  Ind.  App.  253;  Boyd  v.  Schott  (1902),  29 
Ind.  App.  74;  Chicago f  etc,  R.  Co.  v.  Leachman  (1903), 
161  Ind.  512;  Clear  Creek  Stone  Co.  v.  Dearmin  (1903). 
160  Ind.  162;  Johnson  v.  Gehhauer  (1902),  159  Ind.  271. 
The  averments  of  the  first  paragraph  of  complaint  were, 
in  part,  as  follows:  **That  long  prior  to  December  27, 
1904,  the  Union  Stock- Yards  and  Transit  Company 

2.  owned  and  operated  stock-yards  in  the  city  of  Chi- 
cago,   Illinois,    upon    which    were    located    railroad 
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yards,  tracks  and  stock-yards  pertaining  to  the  slaugliter- 
ing  establishments;  that  more  than  twenty  thousand  per- 
sons were  daily  employed  in  and  about  the  stock-yards  and 
the  various  establishments  therein ;  that  one  of  the  slaughter- 
ing establishments  was  owned  and  operated  by  Armour  and 
Company,  and  it  used  the  stock-yards  under  and  by  virtue 
of  an  agreement  with  the  Union  Stock-Yards  and  Transit 
Company  for  a  valuable  consideration,  the  amount  and 
character  of  which  appellant  did  not  know;  that  the  Union 
Stock-Yards  and  Transit  Company  also  kept  and  main- 
tained a  large  number  of  railroad  tracks,  locomotive  engines 
and  cars  propelled  by  steam,  which  ran  into  and  through 
the  stock-yards  and  were  used  ui  connection  with  the  stock- 
yards for  the  mutual  accommodation,  benefit  and  profit  of 
the  concerns  therein,  including  Armour  and  Company,  and 
defendant,  on  said  date,  and  long  prior  thereto,  ran  its  lo- 
comotive engines  and  cars  over  the  tracks  of  the  Union 
Stock- Yards  and  Transit  Company  in  and  about  the  stock- 
yards to  and  among  various  plants  and  establishments 
therein;  that  on  said  date,  and  long  prior  thereto,  the 
Union  Stock-Yards  and  Transit  Company  kept  and  main- 
tained  for  travel  certain  avenues,  streets,  foot-paths  and 
ways  in  and  about  the  stock-yards  for  the  use  of  the  per- 
sons, firms  and  corporations,  including  Armour  and  Com- 
pany, engaged  in  business  therein,  and  for  the  use  of  their 
agents,  servants  and  employes  in  going  to  and  coming  from 
diflferent  places  of  work  and  business  in  the  stock-yards; 
that  one  of  these  avenues  was  designated  as  Transit  av- 
enue, and  crossed  at  grade,  or  on  a  level,  certain  of  said 
railroad  tracks;  that  Transit  avenue  extended  in  a  north- 
erly and  southerly  direction,  and  the  railroad  tracks  were 
three  in  number,  parallel  to  one  another  and  running  in  an 
easterly  and  westerly  direction;  that  among  the  foot-paths 
before  referred  to  there  was  on  said  date,  and  long  prior 
thereto  had  been,  one  which  left  said  Transit  avenue  imme- 
diately south  of  the  intersection  thereof  with  said  railway 
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tracks  and  ran  in  a  northwesterly  direction  across  the  rail- 
way tracks  and  across  Thirty-ninth  street,  and  was  kept  and 
maintained  by  the  Union  Stock- Yards  and  Transit  Com- 
pany during  said  time  for  the  use  of  pedestrians  having 
business  in  and  about  the  stock-yards,  or  who  were  em- 
ployed therein  by  Armour  and  Company,  or  other  persons; 
that  the  location  and  use  of  the  streets,  avenues,  foot-paths 
and  ways  were  well  known  to  defendant  and  its  employes 
using  the  railway  tracks  crossing  them,  on  and  prior  to 
said  date;  that  on  said  date  appellant  was  in  the  employ 
of  Armour  and  Company  at  its  place  of  business  in  the 
stock-yards,  and  left  her  employment  on  the  night  of  that 
day,  passed  along  Transit  avenue  in  a  northerly  direction, 
upon  the  path  leading  therefrom  as  aforesaid,  in  a  north- 
westerly direction  towards  Thirty-ninth  street  across  said 
railway  tracks;  that  while  she  was  upon  said  path  and  the 
northerly  track  of  the  three  tracks  then  and  there  nmning 
east  and  west,  appellee  carelessly  and  negligently  backed 
a  train  of  freight-cars  down  upon  and  against  her,  without 
ringing  a  bell,  blowing  a  whistle,  or  giving  other  signal,  and 
without  displaying  any  lights  or  other  markers  to  indicate 
its  presence  or  approach ;  that  at  the  time  there  was  a  high 
wand  and  violent  snow  storm,  and  the  night  was  very  dark, 
so  that  appellant  could  not  see  nor  hear  the  approach  of 
the  train  of  cars  which  appellee  backed  upon  her,  and  did 
not  know  of  its  approach  until  it  was  too  late  to  escape 
therefrom ;  that  appellee  then  and  there  ran  said  train  over 
said  plaintiff,  and  crushed,  bruised  and  wounded  her  so 
that  it  became  necessary  to  amputate  both  of  her  legs.  She 
demands  judgment  for  $100,000/' 

The  theory  of  this  paragraph  of  complaint  is  that  the 
ground  and  tracks  where  the  injury  occurred  were  owned 
by  the  Union  Stock- Yards  and  Transit  Company ;  that  both 
appellant  and  appellee  were  in  said  yards  by  permission 
and  invitation  of  the  stock-yards  company,  and  that  appel- 
lant was  injured  by  and  through  negligent  acts  of  appellee. 
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The  jury,  however,  in  its  special  finding  of  facts,  found 
that  the  injury  occurred  on  the  private  property  of  appel- 
lee.    On   no  theory   can   this  finding  be   reconciled 

3.  with  any  proofs  which  might  be  adduced  under  the 
allegations  of  ownership  contained  in  the  first  para- 
graph of  complaint.  The  answer  to  interrogatory  four- 
teen, which  says  the  place  where  plaintiff  was  injured  was 
the  private  property  of  appellee,  directly  negatives  the 
theory  of  ownership  by  the  stock-yards  company. 

Under  the  finding  that  appellant  was  on  the  pri- 

4.  vate  property  of  appellee,  the  question  then  arises 
as  to  the  degree  of  care  necessary. to, be  exercised  by 

appellee  towards  appellant. 

In  2  Thompson,  Negligence  (2d  ed.)  §1747,  the  rule  is 
stated  to  be  that  **the  railway  company  is  under  no  special 
duty  to  anticipate  his  [a  trespasser's]  unlawful  trespass  in 
order  to  avert  injury  to  him ;  its  duty  to  him  begins  at  the 
moment  when  its  servants  discover  him  in  a  situation  of 
danger,  and  not  before.  Speaking  generally,  the  duty  of 
the  railroad  company  is  limited  to  refraining  from  inflict- 
ing injury  upon  him,  wilfully,  wantonly,  or  recklessly." 
This  doctrine  has  been  announced  as  the  rule  of  this  State. 
See  Cannon  v.  Cleveland,  etc.,  B.  Co.  (1902),  157  Ind.  682; 
Brooks  V.  Pittsburgh,  etc.,  R.  Co.  (1902),  158  Ind.  62,  Hill  v. 
Indianapolis,  etc.,  R.  Co.  (1903),  31  Ind.  App.  98;  Manlove 
v.  Cleveland,  etc.,  B.  Co.  (1902),  29  Ind.  App.  694;  Dull  v. 
Cleveland,  etc.,  R.  Co.  (1899),  21  Ind.  App.  571.  It  is  not 
averred  that  appellee,  its  agents  or  servants,  knew,  or  had 
reason  to  know,  of  appellant's  danger. 

The  further  facts  that  appellant  knew  of  the  dangerous 
condition,  and  that  crossing  the  tracks  was  forbid- 

5.  den,  tend  to  show  that  appellant  voluntarily  assumed 
the  risk  by  going  upon  the  tracks  at  a  point  where 

she  would  become  a  trespasser. 

The  fifth  paragraph  of  complaint  sets  out  the  same  facts 
Vol.  46—32 
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as  the  first  in  regard  to  the  relation  of  the  parties,  then 
proceeds  as  follows:  **That,  by  virtue  of  the  stat- 
6.  utes  of  the  State  of  Illinois,  city  councils  of  cities 
have  a  right  to  regulate  the  speed  of  cars  and  loco- 
motives within  city  limits,  the  keeping  of  flagmen,  and  to 
provide  for  protection  against  injuries  to  persons  and  prop- 
erty; that  under  the  provisions  of  that  statute  the  city  of 
Chicago,  a  municipal  corporation  of  said  state,  had  long 
prior  to  the  date  of  appellant's  injury  enacted  a  certain 
ordinance  as  follows:  'Section  1730.  Lights  at  Night. 
Every  locomotive  engine,  railroad  car  or  train  of  cars  run- 
ning in  the  nijghttime  on  any  railroad  track  in  said  city, 
shall  have  and  keep,  while  so  running,  a  brilliant  and  con- 
spicuous light  on  the  forward  end  of  such  locomotive  en- 
gine, car  or  train  of  cars.  If  such  engine  or  train  be  back- 
ing it  shall  have  a  conspicuous  light  on  the  rear  car  or  en- 
gine, so  as  to  show  the  direction  said  car  is  moving.'  'Sec- 
tion 1733.  Bells  to  be  Rung.  The  bell  of  each  locomotive 
engine  shall  be  rung  continuously  while  running  ^athin 
said  city,  except  locomotives  running  upon  railroad  tracks 
situated  east  of  Indiana  avenue,  on  the  shore  of  Lake  Mich- 
igan, between  Twenty-second  street  and  Park  row,  in  said 
city,  where  no  bell  shall  be  rung  or  whistle  blown,  except  as 
signals  of  danger.'  'Section  1727.  Speed  of  Trains.  No 
railroad  corporation  shall  by  itself,  agents  or  employes  run 
any  passenger  train  upon  or  along  any  railroad  track  within 
the  corporate  limits  of  the  city  of  Chicago,  at  a  greater  rate 
of  speed  than  ten  miles  an  hour,  nor  shall  any  such  corpo- 
ration by  itself,  agents  or  employes,  run  any  freight-car  or 
ears  upon  or  along  any  railroad  track  within  said  city,  at 
a  greater  rate  of  speed  than  six  miles  an  hour.'  That  on 
said  December  27,  1904,  appellant  was  in  the  employ  of  Ar- 
mour and  Company  in  the  stock-yards,  and  on  the  night  of 
said  day,  passed  along  Transit  avenue,  in  a  northerly 
direction,  upon  the  path  leading  therefrom  in  a  north- 
westerly direction,  towards  Thirty-ninth  street  across  the 
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three  parallel  railway  tracks;  that  while  she  was  upon  said 
path  and  the  northerly  track  of  the  three  tracks,  appellee 
carelessly  and  negligently  backed  a  train  of  freight-cars 
down  upon  her,  ran  over,  crushed,  bruised  and  injured 
her ;  that  such  train  was  carelessly  and  negligently  operated 
by  appellee  at  the  time,  in  violation  of  the  ordinances  of 
the  city  of  Chicago  heretofore  set  forth,  in  this:  That  ap- 
pellee failed  and  neglected  to  have  and  to  keep  a  brilliant, 
conspicuous  light  on  the  rear  car  of  said  backing  train,  but, 
on  the  contrary,  had  no  light,  lantern  or  other  signal  in  or 
about  the  end  of  said  train ;  that  appellee  negligently  failed 
to  ring  the  bell  of  said  locomotive  engine,  and  no  bell  was 
rung  at  the  time  of  or  prior  to  said  accident ;  that  said  train 
was  run  at  a  greater  rate  of  speed  than  six  miles  an  hour, 
to  wit,  ten  miles  an  hour;  that  at  the  time  of  the  accident 
there  was  a  high  wind  and  a  violent  snow  storm,  and  the  night 
was  very  dark,  so  that  appellant  could  not  see  nor  hear  the 
approach  of  the  train ;  that  no  warning  signal  or  indication 
of  any  kind  was  given  of  its  approach,  and  she  did  not  know 
of  it  until  it  was  too  late  for  her  to  escape  therefrom.  *' 

By  the  foregoing  averments  it  appears  that  the  negli- 
gence alleged  consists  in  appellee's  failing  to  observe  the 
ordinances  of  the  city  of  Chicago  regulating  the  running 
of  trains  within  the  corporate  limits  of  the  city. 

This  paragraph  alleges  that  appellant  had  left  the  public 
highway  and  was  on  the  path  which  traversed  diagonally 
the  tracks  of  appellee.  This,  the  jury  found,  was  on  the 
private  property  of  appellee,  and  therefore  was  not  such 
a  place  as  the  city  ordinances  were- intended  to  regulate. 
Illinois  Cent,  R.  Co.  v.  Schmitt  (1901),  100  111.  App.  490; 
Egg^nann  v.  8t  Louis,  etc,  R.  Co.  (1893),  47  111.  App.  507. 
See,  also,  Smith  v.  Chicago  Junction  R.  Co.  (1906),  127  111. 
App.  89. 

Proof  adduced  under  the  averments  of  the  fifth 

3.     paragraph  of  complaint  will  not  avail  appellant  as 
against  the  facts  specially  found  by  the  jury. 
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The  sixth  paragraph  of  complaint  alleges,  in  substance, 
that  the  injury  occurred  on  Transit  avenue,  a  public  street 
in  said  city  of  Chicago,  and  that  appellant  was  injured  by 
appellee's  negligence  in  operating  a  locomotive  and  train 
of  cars,  '*  without  ringing  a  bell,  blowing  a  whistle,  or  giv- 
ing other  signals  or  warnings,  and  without  displaying  any 
lights  or  other  markers  indicating  the  train's  presence  or 
approach,"  and  that  the  flagman  negligently  failed  to  warn 
appellant  of  the  approach  of  said  train. 

The  seventh  paragraph  alleges,  in  addition  to  the  aver- 
ments in  the  sixth,  the  city  ordinances  set  out  in  the  fifth, 
and  charges  negligent  violation  of  such  ordinances. 

The  findings  of  the  jury  effectually  refute  the  theory  that 
the  injury  occurred  on  a  public  highway,  and  proof 

7.     of  the  facts  therein  alleged  could  not  be  reconciled 
with  a  finding  that  the  injury  occurred  on  the  pri- 
vate property  of  appellee. 

The  averments  of  the  eighth  paragraph  of  complaint 
were,  in  part,  as  follows:  **That  on  and  a  long  time  prior 
to  December  27,  1904,  appellee  operated  a  steam  railway, 
running  in  an  easterly  and  westerly  direction  near  the  in- 
tersection of  Transit  avenue  and  Thirty-ninth  street,  in  the 
stock -yards  in  the  city  of  Chicago,  Illinois;  that  the  stock- 
yards contained  a  large  number  of  sheds,  slaughtering  es- 
tablishments, with  appurtenances  connected  therewith,  and 
more  than  twenty  thousand  persons  were  daily  employed 
in  and  about  the  stock-yards  during  all  of  said  time;  that 
the  aforesaid  railway  tracks  were  on  said  date,  and  for  more 
than  twenty  years  prior  thereto  had  been,  crossed,  in  the 
vicinity  of  Transit  avenue,  by  persons  employed  in  the 
stock-yards;  that  about  5:45  o'clock  in  the  evening,  appel- 
lant, with  about  five  thousand  other  people,  was  crossing 
the  railway  tracks  used  by  appellee  at  a  point  in  the  vicin- 
ity of  said  Transit  avenue;  that  appellant  and  said  other 
people  had  daily  crossed  said  tracks  at  said  point  at  said 
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hour  for  more  than  a  year  prior  to  said  date;  that  appellee 
knew  that  appellant  and  said  large  number  of  other  people 
were  in  the  habit  of  crossing  at  said  time  and  place,  and 
that  they  were  crossing  on  said  date;  that  prior  to  and  at 
the  time  appellant  was  crossing  said  tracks  the  night  was 
very  dark,  snow  was  falling,  and  the  wind  was  blowing  at 
the  rate  of  seventy-two  miles  an  hour;  that  appellee  then 
and  there  backed  a  train  of  freight-cars  along  one  of  said 
tracks  and   upon   appellant,    while   she    was    crossing  said 
track,  without  blowing  a  whistle,  ringing  a  bell  or  display- 
ing any  signals,  and  without  adopting,  employing  or  using 
any  other  means  of  warning  appellant  and  said  other  per- 
sons of  the  approach  of  said  cars;  that  appellee  and  its 
agents,    servants   and    employes    in    charge    of   said   train 
of  cars  well  knew  of  the  perilous  position  of  plaintiff  at 
said  time  and  place,  and  knew  that  she  was  approaching 
said  track  or  was  upon  it  before  said  train  reached  her,  and 
had  ample  time  and  opportunity  to  warn  and  notify  her  of 
her  danger  and  of  the  approach  of  said  train,  so  that  she 
could  and  would  have  escaped  therefrom  and  avoided  in- 
jury, but  notwithstanding  its  knowledge  of  her  presence 
there  and  the  liability  of  injury  to  her  by  said  train  appel- 
lee wilfully  backed  said  train  upon  her,  and  wilfully  failed 
and  refused  to  warn  her  of  its  approach,  and  wilfully  ran 
over,  crushed,  bruised  and  wounded  her;  that  as  she  ap- 
proached the  track  upon  which  she  was  injured,  and  before 
going  thereon,  she  looked  both  ways  for  approaching  trains, 
and  listened  therefor,  and  she  neither  saw  nor  heard  any 
train  or  cars  approaching  her;  that  on  account  of  the  con- 
dition of  the  weather  it  was  impossible  to  hear  the  noise 
and  rumble  of  approaching  cars;  that  there  was  no  way 
for  appellant  to  ascertain  the  approach  thereof,  except  by , 
signals  displayed  thereon  or  thereabout,'  or  by   warnings 
given  by  the  employes  in  charge  thereof,  all  of  which  facts 
were  well  known  to  appellee,  its  servants  and  employes  in 
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charge  of  its  train,  tracks  and  grounds  at  said  time  and 
place." 

The  theory  of  this  paragraph  was  wilful  injury  by  ap- 
pellee. No  demurrer  was  filed  and  the  suflSciency  of  the 
allegations  is  not  in  question.  We  have  to  consider  only 
whether  proof  of  the  averments  therein  contained,  with  all 
legitimate  inferences  to  be  drawn  from  such  proof,  would 
be  sufficient  to  support  the  general  verdict. 

The  question  of  contributory  negligence  by  appel- 

8.  lant  is  not  pertinent  here,  for  the  reason  that  con- 
tributory negligence  on  the  part  of  the  one  injured 

is  no  excuse  for  wilful  injury. 
Under  the  allegations  of  this  paragraph  there  might  well 
have  been  adduced  proof  which  would  sustain  the 

9.  charge  of  wilful  injury.     The  special  findings  of  the 
jury  show  no  fact  which  would  contravene  such  a 

result. 

Therefore,  we  conclude  that  it  was  error  to  render  judg- 
ment on  the  interrogatories,  notwithstanding  the  general 
verdict. 

When  the  justice  of  the  cause  requires  it,  the  court  on 

appeal  shall  remand  the  cause  to  the  trial  court  for  a  new 

trial.     §702  Burns  1908,  §660  R.  S.  1881;  Stewart 

10.  V.  Patrick  (1892),  5  Ind.  App.  50;  McCoy  v.  Kokomo 
E.y  etc.,  Co.  (1902),  158  Ind.  662;  Matchett  v,  Cin* 
cinnati,  etc.,  B.  Co.  (1892),  132  Ind.  334;  Shorter  v.  Penn- 
sylvania Co.  (1892),  130  Ind.  170, 

Since  the  record  in  this  court  does  not  present  for  our 
consideration  questions  which  might  arise  on  the  merits  of 
the  cause,  we  deem  it  best  to  follow  the  established  rule,  and 
remand  the  cause  for  a  new  trial. 

It  is  not  necessary  to  discuss  in  this  opinion  the  questions 
raised  as  to  the  ninth  paragraph  of  the  complaint,  since 
the  result  in  any  event  must  be  the  same,  and  such  ques- 
tions may  not  arise  upon  a  new  trial. 
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The  judgment  is  reversed,  and  the  trial  court  is  ordered 
to  sustain  a  motion  for  a  new  trial  if  filed  within  sixty  days 
from  October  27,  1909 ;  otherwise,  the  trial  court  is  directed 
to  render  judgment  on  the  general  verdict. 


On  Petition  for  Rehearing. 

Watson,  P.  J. — The  opinion  herein,  so  far  as  it  is  held 
that  an  ordinance  regulating  the  running  of  trains  within 
the  corporate  limits  of  a  city  was  not  intended  to  reg- 
6.  ulate  such  running  except  on  highway  crossings,  is 
hereby  withdrawn,  and  the  opinion  is  modified  so  as  to 
hold  that  a  city  ordinance  for  the  regulation  of  the  running  of 
trains  within  the  corporate  limits  of  a  city  applies  to  all 
points  within  such  corporate  limits.  The  language  of  the 
ordinance  admits  of  no  construction.  It  is  plain  ana  unam- 
biguous. The  cases  inadvertently  followed  and  cited  do  not, 
on  further  examination,  commend  themselves,  and  we  there- 
fore decline  to  adhere  to  them. 

An  ordinance  of  this  character  may  not  be  disregarded 
at  any  place  within  the  corporate  limits  to  which  it  is  made 
to  apply.  Pittsburgh,  etc.,  R,  Co.  v.  Moore  (1899),  152 
Ind.  345,  44  L.  R.  A.  638;  Baltimore,  etc.,  R.  Co.  v.  Peter- 
son (1901),  156  Ind.  364;  WMtson  v.  City  of  Franklin 
(1870),  34  Ind.  392;  Chicago,  etc.,  R.  Co.  v.  Lawrence 
(1907),  169  Ind.  319.  The  facts  found  are  not,  therefore, 
sufficient  to  overcome  the  general  verdict  as  based  upon  the 
fifth  paragraph  of  complaint. 

The  averments,  which  appellant  relies  on  as  being  suffi- 
cient to  show  knowledge  by  appellee  of  appellant's  danger, 
are  not  direct  and  positive,  as  required  by  the  rules 

11.  of  pleading.  Whether  the  circumstances  set  out,  if 
proved,  would  justify  a  finding  of  knowledge,  under 
appropriate  averments,  is  a  question  of  fact. 

Contributory  negligence  is  a  matter  of  conduct.   Whether 
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appellant  was  guilty  of  such  negligence  in  failing  to 
12.    use  the  viaduct  in  its  then  condition,  and  in  failing 
to  avoid  the  train  by  which  she  was  run  down,  were 
also  questions  of  fact. 

Leave  is  given  to  amend  the  pleadings  if  so  desired,  and 
the  petition  for  rehearing  is  overruled. 


Canther  v.  Canther. 

[No.  6,798.    Filed  May  IS,  1910.    Petition  for  rehearing  withdrawn 

November  22,  1910.] 

1.  Divorce. — Residence. — Complaint. — ^A  complaint  for  divorce  that 
fails  to  set  out,  as  required  by  statute  (§1066  Burns  1908,  §1031  R. 
S.  1881),  that  the  plaintiff  has  been  a  resident  of  the  State  for 
the  last  two  years,  and  of  the  county  for  the  last  six  months. 
Is  bad.    p.  505. 

2.  Divorce. — Residence, — Witnesses, — Evidence, — ^The  residence  of 
the  plaintiff  in  a  divorce  suit  must  be  established  by  at  least  two 
resident  freeholders  and  householders  of  the  State,    p.  506. 

From  Miami  Circuit  Court;  Joseph  N.  Tillett,  Judge. 

Suit  by  Laura  C.  Canther  against  William  H.  Canther. 
From  a  decree  for  plaintiff,  defendant  appeals.     Reversed. 

Haag  &  Stewart  and  Robert  J,  Loveland,  for  appellant. 
Ethan  T.  Reasoner  and  Albert  Ward,  for  appellee. 

Watson,  J. — This  is  a  suit  by  appellee  for  divorce  and 
alimony.  She  alleges,  in  her  complaint,  cruel  treatment  by 
appellant.  A  demurrer  to  the  complaint  was  overruled, 
and  an  answer  filed  in  general  denial,  also  a  cross-complaint 
in  one  paragraph.  An  amended  complaint  was  filed  by  ap- 
pellee, which  was  withdrawn,  and  a  second  amended  com- 
plaint filed,  to  which  a  demurrer  was  filed  and  overruled, 
and  thereupon  appellant  answered  in  two  paragraphs.  A 
demurrer  to  the  second  paragraph  of  answer  was  overruled, 
and  appellee  replied  in  two  paragraphs.    A  demurrer  to 
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the  second  paragraph  of  reply  was  sustained.  A  demurrer 
to  the  cross-complaint  was  overruled  and  answer  filed. 
Proper  exceptions  were  taken  to  the  rulings  on  the  several 
demurrers.  The  cause  was  submitted  to  the  court,  and  a 
finding  returned  for  plaintiff,  granting  her  a  divorce,  and 
alimony  in  the  sum  of  $800,  also  the  possession  of  certain 
personal  property.  It  was  also  ordered  that  defendant  take 
nothing  by  his  cross-complaint. 

The  motion  for  a  new  trial  was  overruled,  and  an  appeal 
granted  to  this  court.  The  errors  assigned  are:  (1)  The 
court  erred  in  overruling  the  demurrer  of  appellant  to  the 
last  amended  complaint  of  appellee;  (2)  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

The  complaint  is  insuflBcient,  in  that  it  fails  to  aver  the 
statutory  requirements  as  to  the  residence  of  appel- 

1.    lee.    Whether  this  defect  is  properly  challenged,  it 
is  unnecessary  for  us  to  decide,  for  the  reason  that 
we  are  compelled  to  reverse  this  case  on  the  second  error  as- 
signed. 

The  statute  (§1066  Burns  1908,  §1031  R.  S.  1881)  pro- 
vides that  the  party  applying  for  a  divorce  shall  allege  that 
he  has  been  a  bona  fide  resident  of  the  State  for  at  least  two 
years  prior  to  the  filing  of  the  complaint,  and  a  bona  fide 
resident  of  the  county  for  at  least  six  months  immediately 
preceding  the  filing  thereof,  **  which  bona  fide  residence 
shall  be  duly  proven  by  such  petitioner,  to  the  satisfaction 
of  the  court  trying  the  same,  by  at  least  two  witnesses  who 
are  resident  freeholders  and  householders  of  the  State.** 
Rosniakoivski  v.  Rosniakowski  (1904),  34  Ind.  App.  128; 
Bloxiser  v.  Blouser  (1909),  44  Ind.  App.  117;  Driver  v. 
Driver  (1899),  153  Ind.  88;  Becker  v.  Becker  (1903),  160 
Ind.  407;  Emens  v.  Emens  (1910),  ante,  22;  Bumping 
V.  Bumping  (1907),  36  Mont.  39,  91  Pac.  1057,  12  L.  R.  A. 
(N.  S.)   1197  and  notes  on  page  1200. 

The  court  said  in  the  case  of  Driver  v.  Driver,  supra: 
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**  Proof  of  the  qualification  of  these  witnesses  was  prereq- 
uisite to  the  court's  jurisdiction  to  determine  the 
2,    cause."    We  find,  on  examination  of  the  record,  that 
it  does  not  appear  that  proof  was  made  by  qualified 
witnesses,  as  required  by  §1066,  supra. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  with  leave  of  parties  to  amend 
their  pleadings. 


Rogers  v.  Rogers. 

(No.  6.396.    Filed  November  18,  1909.    Rehearing  denied  October  12. 
1910.    Transfer  denied  November  23,  1910.] 

1.  Constitutional  Law. — Full  Faith  and  Credit. — Foreign  Judg- 
ments.— Divorce. — Alimony. — Instalments. — ^A.  decree,  in  an  Ohio 
divorce  suit,  requiring  the  husband,  as  alimony,  to  pay  four  dol- 
lars a  week,  monthly,  until  the  further  order  of  the  court,  the 
Ohio  statute  (§9233  Lnning's  R.  S.  1905)  authorizing  Judgments 
for  alimony  to  be  made  payable  **in  gross  or  instalment,  as  the 
court  deems  Just  and  equitable/'  constitutes  a  Judgment  for  tbi' 
payment  of  money,  and  is  entitled  to  the  "full  faith  and  credit*' 
clause  of  the  federal  Constitution  (Art.  4,  §1).  pp.  508, 510. 511. 
512.  513. 

2.  Divorce. — Alimony. — Instalments. — Judgment. — ^A  Judgment  for 
alimony  payable  in  instalments,  is  erroneous,    p.  509. 

3.  Execution. — Judgment. —  I)  i vorce. —  Alimony. —  Judgments  for 
alimony  are  collectible  by  execution,    p.  509. 

4.  Appeal. — Judgment. — Final. — Divorce. — An  Ohio  decree  for  a 
divorce  and  for  alimony  payable  in  monthly  instalments,  is  ap- 
pealable,   p.  509. 

6.  Judgment. — Action  on. —  Payment. —  Modification. —  Collateral 
Attack. — In  an  action  on  a  foreign  Judgment,  payment,  or  subse- 
quent  modification  thereof,  constitutes  a  defense,  but  such  Judg- 
ment is  not  subject  to  a  collateral  attack  for  mere  errors  or  irreg- 
ularities,   p.  511. 

6.  Divorce. — Alimony. — Basis  of  Right. — Husband  and  Wife. — ^A 
claim  for  alimony  is  br»sed  upon  the  common-law  duty  of  the  hus- 
band to  support  his  wife  during  marriage,  and  he  cannot  escape 
such  duty  by  treatment  causing  her  to  obtain  a  divorce,    p.  512. 

7.  Bankruptcy. — Claims. — Discharge. — Alimony. — A  claim  for  ali- 
mony ordered  paid  in  gross  or  by  instalments,  is  not  provable  !n 
bankruptcy;  and  a  discharge  therein  does  not  affect  such  claim. 
p.  512. 
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8.  Judgment. — Foreign, — Action  on. — Complaint. — A  complaint  al- 
leging ttiat  the  plaintiff  secured  an  Ohio  decree  for  alimony,  pay- 
able monthly,  that  a  certain  sum  is  due  thereunder,  setting  out 
an  Ohio  statute  authorizing  the  entering  of  such  a  decree,  and 
praying  Judgment,  is  sufficient    p.  513. 

From  Newton  Circuit  Court;  Charles  W,  Hanley,  Judge. 

Action  by  Alta  Rogers  against  Carlon  Rogers,  alias  Her- 
man C.  Rogers.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

William  Darroch  and  Charles  Fillius,  for  appellant. 
Merrill  Moores,  Walter  Myers,  U,  Z.  Wiley,  E.  B.  Sellers 
and  H.  C.  Rogers,  in  pro,  per.,  for  appellee. 

Watson,  J. — This  action  was  brought  by  appellant  on  a 
complaint  in  three  paragraphs,  in  the  third  of  which  the 
statute  of  the  State  of  Ohio  was  pleaded  as  to  granting  di- 
vorces in  said  state.  Judgment  was  demanded  against  ap- 
pellee for  past-due  sums  awarded  to  appellant  as  alimony 
by  the  judgment  of  the  common  pleas  court  of  Trumbull 
county,  Ohio,  which  court  had  jurisdiction  of  the  subject- 
matter  and  the  parties  to  the  action  therein.  Appellant 
brought  a  suit  against  appellee  in  said  court  for  divorce, 
which  was  granted,  and  she  was  awarded  the  custody  of 
their  infant  child,  and,  foi:  the  support  of  herself  and  child, 
the  court  rendered  judgment  against  appellee  as  follows: 

**The  sum  of  $4  a  week  to  be  by  him  paid  in  monthly  in- 
stalments, commencing  on  February  23,  1902,  and  continu- 
ing thereafter  to  become  due  and  payable  in  the  sum  of  $4 
per  week  at  the  end  of  each  month,  until  otherwise  ordered 
by  the  court." 

Appellant  alleged  that  the  sum  of  $832  was  due  on  said 
judgment  so  rendered,  that  said  judgment  was  in  full  force, 
unreversed,  unmodified,  unappealed  from  and  unpaid,  and 
prayed  for  a  judgment  of  $1,000  on  said  past-due  instal- 
ments. Appellee  appeared  and  filed  his  motion  to  dismiss 
the  action  for  the  following  reasons:  **(1)  The  court  has 
no  jurisdiction  over  the  subjectrmatter ;    (2)  the  court  has 
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no  jurisdiction,  power  or  authority  to  render  judgment  in 
the  cause  of  action  sued  on;  (3)  the  court  has  no  jurisdic- 
tion to  enforce  the  decree  sued  on;  (5)  the  court  has  no 
jurisdiction,  power  or  authority  to  render  judgment  or  en- 
force the  order  of  the  court  sued  on  herein." 

The  court,  being  suflficiently  advised,  sustained  said  mo- 
tion and  dismissed  appellant's  complaint,  to  which  she  ex- 
cepted, and  from  the  judgment  rendered  upon  said  motion 
she  prosecutes  her  appeal  to  this  court,  and  assigns  as  error 
the  sustaining  of  said  motion.  Appellee  has  filed  cross- 
errors,  challenging  the  sufficiency  of  each  paragraph  of  the 
complaint. 

The  statute  of  Ohio  (§9233  Laning's  R.  S.  1905)  provides 

as  follows:     **When  a  divorce  is  granted  by  reason  of  the 

aggression  of  the  husband,  the  wife  shall,  by  force 

1.  of  the  judgment  of  divorce,  ♦  ♦  ♦  be  allowed 
such  alimony  out  of  her  husband's  real  and  personal 
property  as  the  court  deems  reasonable,  having  due  regard 
to  the  property  which  came  to  him  by  marriage,  and  the 
value  of  his  real  and  personal  estate  at  the  time  of  the  di- 
vorce, which  alimony  may  be  allowed  to  her  in  real  or  per- 
sonal property,  or  both  or  by  decreeing  to  her  such  sum  of 
money,  payable  either  in  gross  or  instalments,  as  the  court 
deems  just  and  equitable." 

The  question  here  involved  is  whether  the  judgment  ren- 
dered by  the  common  pleas  court  of  Ohio  is  such  as  requires 
a  sister  state  to  give  to  it  **full  faith  and  credit."  By  the 
statutes  of  Ohio,  the  alimony  awarded  to  the  wife  is  desig*- 
nated  as  a  judgment  (§9231  Laning's  R.  S.  1905).  It  is 
enacted  by  §9233,  supra,  that  the  court  shall  on  petition 
for  alimony  give  judgment  in  favor  of  the  wife  for  such 
alimony  out  of  her  husband's  real  and  personal  property 
as  is  just  and  equitable,  which  may  be  allowed  to  her  in 
real  or  personal  property,  or  both,  or  in  money  payable 
either  in  gross  or  in  instalments. 

Tlie  money  judgment  herein  provided  for  has  the  same 
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•  

force  and  effect  as  any  other  judgment  for  the  payment  of 
money.  It  is  said  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Barber  v.  Barber  (1858),  21  How. 
582,  595,  16  L.  Ed.  226,  that  when  the  court,  having  juris- 
diction of  the  subject-matter  and  of  the  parties,  allows  the 
wife  from  her  husband's  means,  by  way  of  alimony,  suit- 
able maintenance  and  support,  it  becomes  a  judicial  debt 
of  record  against  the  husband,  and  *'is  as  much  a  debt  of 
record,  until  the  decree  has  been  recalled,  as  any  other  judg- 
ment for  money  is." 

The  statutes  of  Indiana  provide  that  when  alimony  is  al- 
lowed it  shall  be  in  gross ;  and  if  the  court  allows  otherwise 
the  judgment  is  not  enforceable,  for  the  reason  that 

2.  such  a  judgment    is    not    as    authorized  by  statute. 
§1088  Bums  1908,  §1047  R.  S.  1881.     See  Marsh  v. 

Marsh  (1904),  162  Ind.  210. 

But  the  statutes  of  Ohio  provide  that  the  court  shall  al- 
low such  alimony  out  of  the  husband's  property,  or  decree 
to  the  wife  such  sum  of  money,  payable  either  in  gross  or  in 
instalments,  as  the  court  deems  just.     §9233,  supra. 

Under  our  statutes,  the  judgment  for  alimony  is 

3.  collectible  by  execution.     Frakes  v.  Brown   (1830), 
2  Blackf.  295;  Becknell  v.  Becknell  (1887),  110  Ind. 

42 ;  Marsh  v.  Marsh,  supra. 

In  Ohio,  also,  a  judgment  for  alimony  is  collectible  by 
execution.  Piatt  v.  Piatt  (1839),  9  Ohio  ^37;  Conrad  v. 
Everich  (1893),  50  Ohio  St.  476,  35  N.  E.  58,  40  Am.  St. 
679;  Coffman  v.  Finney  (1901),  65  Ohio  St.  61,  61  N.  E. 
155,  55  L.  R.  A.  794;  Peeke  v.  Fitzpatrick  (1906),  74  Ohio 
St.  396,  78  N.  E.  519;  Lemert  v.  Letnert  (1905),  72  Ohio 
St.  364,  74  N.  E.  194, 100  Am.  St.  621. 

The  judgment  of  the  common  pleas  court  of  Ohio, 

4.  awarding  alimony  in  gross,  in  instalments,  or  other- 
wise, in  any  event  is  appealable  (§9240  Laning's  R. 

S.  1905).     Conrad  v.  Everich,  supra. 

As  a  general  rule,  a  judgment  is  deemed  final,  for  the 
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purpose  of  basing  an  action  thereon,  when  it  is  **a  definite 
and  personal  judgment  for  the  payment  of  money,  final  in 
its  character  and  not  merely  interlocutory,  remaining  un- 
satisfied, and  capable  of  immediate  enforcement."  23  Cyc. 
1503. 

The  judgment  or  decree  sued  on  in  this  case  was  final, 
to  the  extent  that  either  party  could  have  prosecuted  an 
appeal  therefrom,  and  therefore  it  was  not»  interlocutor}-. 
It  was  enforceable  against  the  appellee  by  execution  issued 
by  the  Ohio  court  which  rendered  the  decree. 

The  Constitution  of  the  United  States  •  (article  4,  §1) 

provides  that  **full  faith  and  credit"  shall  be  given  in  each 

state  to  the  judicial  proceedings  of  every  other  state. 

1.  A  decree  for  divorce  and  alimony  obtained  in  one 
state  by  a  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties  is  res  judicata  and  binding  on 
them  in  an  action  on  the  judgment  so  rendered  in  another 
state,  whether  upon  a  gross  sum  or  on  instalments  past  due. 
Barber  v.  Barber,  supra;  Knapp  v.  Knapp  (1893),  59  Fed. 
641;  Brisbane  v.  Dobson  (1892),  50  Mo.  App.  170;  Har- 
rison V.  Harrison  (1852),  20  Ala.  629,  56  Am.  Dec.  227: 
Arrington  v.  Arrington  (1900),  127  N.  C.  190,  37  S.  E.  212, 
52  L.  R.  A.  201,  80  Am.  St.  791;  Wagner  v.  Wagner  (1904), 
26  B.  I.  27,  57  Atl.  1058,  65  L.  R.  A.  816;  Trowbridge  v. 
Spinning  (1900),  23  Wash.  48,  62  Pac.  125,  54  L.  R.  A. 
204,  83  Am.  St.  806. 

Judgments,  therefore,  of  courts  having  jurisdiction  of 
the  subject-matter  and  of  the  parties  are  conclusive  on  the 
merits  in  all  other  states  of  the  Union,  so  long  as  they  are 
unreversed,  unappealed  from  or  set  aside  by  a  court  having 
power  so  to  do.  American  Mut.  Life  Ins,  Co.  v.  Mason 
(1902),  159  Ind.  15;  Dow  v.  Blake  (1893),  148  111.  76,  35 
N.  E.  761,  39  Am.  St.  156. 

In  2  Bishop,  Mar.,  Div.  and  Sep.  §847,  it  is  said:  **A 
decree  for  alimony,  there  being  a  competent  jurisdiction, 
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is  a  record  to  which,  under  the  Constitution  of  the  United 
States,  must  be  given  full  faith  and  credit  in  every  other 
state.  The  courts  of  the  other  state,  wherein  the  decree  is 
relied  upon,  will  accord  to  it  the  effect  it  had  under  the  law 
of  the  state  of  its  rendition,  not  under  that  of  their  own 
state." 

In  the  case  of  American  Mut.  Life  Ins.  Co.  v.  Mason,  su- 
pra, the  court  said:  **It  is  settled  that  the  judgments  of 
the  courts  of  any  state  having  jurisdiction  over  the  subject- 
matter  and  of  the  parties  are  conclusive  on  the  merits  in 
the  other  states  of  the  Union  until  reversed  on  appeal,  or 
set  aside  and  vacated  in  a  proper  proceeding  by  the  court 
which  rendered  the  judgment,  and  are  not,  therefore,  open 
to  collateral  attack.'' 

It  is  averred  in  the  complaint  that  the  judgment  is  in 
full  force  and  effect,  and  is  unpaid.     If  the  appellee  wanted 
the  judgment  modified,  he  had  his  remedy,  by  peti- 
5.     tioning  the  court  that  rendered  it  to  hear  and  deter- 
mine that  matter,  and  if  modified  in  any  manner,  or 
he  had  paid  the  amount,  or  any  part  of  it,  as  directed  under 
the  judgment  of  that  court,  this  he  could  set  up  by  way  of 
defense,  and  he  would  be  entitled  to  credit  for  whatever 
money  he  had  so  paid,  or  if  the  judgment  had  been  modified 
he  would  be  entitled  to  show  this  fact  as  a  defense  thereto. 
While  the  authorities  are  conflicting  with  reference  to 
the  enforcement  of  this  particular  wording  of  a  judgment 
payable  in  instalments,  the  better  reasoning  is  that 
1.    judgments  in  this  form,  when  the  court  rendering 
them  had  jurisdiction  of  the  subject-matter  and  of 
the  parties,  should  be  given  '*full  faith  and  credit"  by 
courts  of  sister  states.     It  is  certainly  equitable;  and  jus- 
tice and  right  demand  that  judgments  of  this  class  should 
be  enforceable.     A  husband,  against  whom  a  judgment  has 
been    rendered    for   the   support    of   his    wife    and    child, 
should  not  be  permitted  to  cross  the  state  line,  and  thereby 
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escape  the  liability  of  his  obligations.     For  it  must 

6.  be  remembered  that  the  claim  for  alimony  rests  upon 
the  common-law  obligation  of  the  husband  to  support 

his  wife  during  the  existence  of  their  marriage,  and  he  is 
not  relieved  from  this  obligation  after  a  marital  oflfense 
which  entitled  the  wife  to  a  divorce  and  a  judgment  for 
alimony.  The  court  in  the  case  of  Arrington  v.  Arringtorif 
supra,  well  said:  **It  would  be  a  reproach  upon  our  sys- 
tem of  legal  administration  if  one  could  escape  from  the 
operation  of  a  judicial  decree  by  going  into  another  state.** 
The  cases  that  conflict  with  the  holding  of  the  authori- 
ties cited  herein — the   leading   one    of   which    is  Lynde  v. 

Lynde  (1901),  181  U.  S.  183,  21  Sup.  Ct  555,  45  L. 
1.    Ed.  810,  which  has  been  approved  and  followed  by 

Page  v.  Page  (1905),  189  Mass.  85,  75  N.  E.  92,  and 
other  cases — have  been  appealed  to  the  higher  courts  on  the 
question  involving  the  bankruptcy  act,  as  to  whether  a  judg- 
ment  in  alimony  is  such  a  judgment  as  may,  under  the  bank* 

ruptcy  act,  be  filed  as  a  claim  against  the  bankrupt, 

7.  and   whether   a   bankrupt,    having   received   a   dis- 
charge, is  discharged  from  the  judgment  for  alimony. 

It  is  universally  held  that  it  is  not  such  a  claim  as  may  be 
filed,  nor  is  he  discharged  from  the  payment  of  this  judg- 
ment by  virtue  of  his  discharge  in  bankruptcy,  and  this  is 
true  regardless  of  whether  the  judgment  was  rendered  in 
gross  or  in  instalments.  The  reasoning  in  these  cases  does  not 
apply  to  this  case  with  the  force  it  would  had  this  question 
of  enforcing  a  judgment  for  alimony  for  the  support  of  the 
wife  and  the  child  been  before  the  court  and  passed  upon 
as  to  the  **full  faith  and  credit"  clause  of  the  Constitution 
of  the  United  States.  It  must  also  be  borne  in  mind,  in 
analyzing  the  conflicting  cases  as  to  the  *'full  faith  and 
credit"  clause,  that  the  judgment  which  is  here  challenged 
was  rendered  under  a  statute  authorizing  the  court  to  ren- 
der it  either  in  gross  or  in  instalments,  as  the  court  deemed 
just  and  equitable. 


MAY  TERM,  1910.  513 

Rogers  t\  Rogers — 46  Ind.  App.  506. 

The  trial  court  erred  in  sustaining  appellant's  motion  to 

dismiss  her  complaint  in  this  cause.    Under  the  views 

8.     herein  expressed,  the  third  paragraph  of  plaintiff's 

complaint  stated  facts  sufficient  to  constitute  a  cause 

of  action. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  trial  court  to  proceed  in  this  cause  in  a  manner  not  in- 
consistent with  this  opinion. 
Judgment  reversed. 

On  Petition  for  Rehearing. 

Watson,  P.  J. — Appellee  has  filed  his  petition  for  a  re- 
hearing in  this  cause.     The  case  of  Sistare  v.  Sistare  (1910), 
218  U.  S.  1,  30  Sup.  Ct.  682,  54  L.  Ed.  905,  which  was 
1.    decided  after  the  decision  .made  by  this  court,  in- 
volves substantially  the  same  questions  as  are  here 
involved.    In  that  case  the  court,  in  considering  the  cases 
of  Lynde  v.  Lynde  (1901),  181  U.  S.  183,  21  Sup.  Ct.  555, 
45  L.  Ed.  810,  and  Barber  v.  Barber  (1858),  21  How.  582, 
16  L.  Ed.  226,  said:     **When  these  two  cases  are  considered 
together,  we  think  there  is  no  inevitable  and  necessary  con- 
flict between  them,  and,   in    any   event,   if   there  be,  that 
Lynde  v.  Lynde,  supra,  must  be  restricted  or  qualified  so 
as  to  cause  it  not  to  overrule  the  decision  in  the  Barber 
case  [Barber  v.  Barber   (1858),   21   How.   582,   16  L.  Ed. 
226].'' 

Upon  the  authority  of  Sistare  v.  Sistare,  supra,  and  cases 
cited  in  the  former  opinion,  the  petition  for  rehearing  is 
denied. 


Vol.  46—33 
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Baxter  v.  Baxtsr. 

[No.  7,204.    Filed  November  8,  1910.    Mandate  modified  November 

23,  1910.] 

1.  Appeal. — Joint  Demurrers, — Several  Exceptions. — Wbere  de- 
fendant's Joint  and  several  demurrer  to  plaintiffs  complaint  In 
two  paragraphs  was  overruled  and  the  exception  taken  was  In 
form,  "to  which  ruling  of  the  court  the  defendant  excepts/*  the 
sufficiency  of  each  paragraph  can  be  questioned  on  appeal,    p.  516. 

2.  QuiETiNO  Title. — Adverse  Claim. — Complaint. — A  complaint  to 
quiet  title,  alleging  that  defendant  "Is  claiming  some  interest  In 
and  title  to  said  real  estate,  which  Is  unfounded  and  without 
right,  and  constitutes  a  cloud  upon  plalntlfiTs  title,"  sufficiently 
shows  that  defendant's  claim  was  adverse  to  that  of  plaintiff, 
p.  516. 

3.  QuiEiiNO  Title.— Ott?ncr«Wp. — Complaint. — ^A  complaint  to  quiet 
title  must  show  that  the  plaintiff  is  the  owner  of  the  interest 
sought  to  be  quieted,    p.  518. 

4.  Quieting  Title. — Ownership. — Void  Deed. — Demand  of  Recon- 
veyance.— Complaint. — A  complaint  alleging  that  on  a  certain 
date  plaintiff  was  eighty-three  years  old  and  was  the  owner  of 
the  land  In  question,  that  on  such  day  defendant  threatened  to 
do  him  bodily  injury  if  he  did  not  execute  a  deed  for  such  land, 
that,  without  any  consideration,  he  executed  a  deed  to  def«idant 
who  had  it  recorded,  and  praying  that  his  title  be  quieted,  suffi- 
ciently shows  that  the  plaintiff  is  the  owner,  no  demand  for  a 
reconveyance  being  necessary,    p.  518. 

5.  Pleading.  —  Cross-Complaint.  —  Amendment,  —  Discretion  of 
Court. — A  motion  to  amend  a  cross-complaint,  made  after  the  re- 
ception of  the  evidence  and  before  the  closing  argument  to  the 
jury,  is  addressed  to  the  sound  discretion  of  the  trial  court  whose 
decision  is  final  except  in  case  of  abuse,    p.  519. 

6.  Quieting  Title. — Pleading. — Cross-Complaint. — Amendment. — 
Appeal. — ^A  motion  made  after  the  evidence  was  introduced,  to 
amend  the  cross-complaint,  which  squght  to  quiet  title  to  a  half 
Interest  in  the  real  estate  in  question,  by  showing  that  cross-com- 
plainant agreed  to  assume  the  payment  of  one-half  the  existing 
mortgage  thereon,  so  far  as  the  Appellate  Court  can  determine, 
may  have  been  properly  overruled,  where  the  evidence  is  not  in 
the  record,  and  there  was  no  attempt  to  reform  the  deed.     p.  519. 

7.  Trial. — Verdict. — Interrogatories. — Conflict. — The  general  ver- 
dict prevails,  where  the  answers  to  the  interrogatories  are  not  in 
irreconcilable  conflict  therewith,    p.  520. 
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8.  Quieting  Title. — Interrogatories. — Demand  for  Reconveyance. 
— DMsion  of  Proceeds. — In  a  suit  to  quiet  title,  answers  to  In- 
terrogatories to  tlie  Jury  that  the  plaintll¥  never  demanded  a  re- 
conveyance of  the  land  in  question,  that  he  joined  with  defendant 
in  renting  the  land  and  in  sharing  the  rentals,  and  that  he  never 
rescinded  the  contract  under  which  the  deed  was  executed,  do 
not  control  the  general  verdict  for  plalntifT.    p.  520. 

9.  Quieting  Titi£. — Right  of  Jury  Trial. — A  Jury  trial  is  de- 
mandable  in  a  suit  merely  to  quiet  title,    p.  520. 

10.  Appeal. — Refusal  of  Instructions. — Omission  of  Evidence. — 
Presumptions. — ^Where  the  evidence  is  not  in  the  record,  refused 
instructions  are  presumed  to  have  been  inapplicable  thereto, 
p.  521. 

11.  Quieting  1'itle. — Void  Deed. — Demand  for  Reconveyance.-^ 
Instructions. — In  a  suit  to  quiet  title,  the  plaintiffs  complaint 
setting  out  a  deed  from  him  but  showing  it  to  be  void,  an  instruc- 
tion requested,  that  a  demand  for  a  reconveyance  was  a  condition 
precedent  to  plalntifTs  recovery,  was  properly  refused,    p.  521. 

12.  Tbial. — Instructions. — Modified. — Instructions  tendered  by  a 
party,  but  modified  by  the  Judge,  must  be  considered  as  given  by 
the  court,  and  as  refused  to  the  party  tendering  them.    p.  521. 

13.  Quieting  Titue. — Consideration  of  Evidence. — Instructions. — 
Modifications. — In  a  suit  to  quiet  title,  the  complaint  showing  an 
invalid  deed  from  the  plaintifT,  instructions  setting  out  the  evi- 
dence as  to  the  immediate  execution  of  the  deed,  are  properly 
modified  so  as  to  direct  the  jury  to  consider  "all  other  evidence 
bearing  on  the  subject."    p.  521. 

14.  Quieting  Title. — Contracts  of  Sale. — Possession. — Payment  of 
Consideration. — Support. — Statute  of  Frauds. — Instructions,  in  a 
suit  to  quiet  title,  that  if  the  defendant  orally  agreed  to  con- 
vey land  to  the  plaintifT  in  consideration  of  care  and  support,  that 
if  defendant  cared  for,  and  supported  plaintiff  and  took  posses- 
sion of  the  land  under  the  contract,  such  contract  would  be  en- 
forceable, are  not  erroneous  because  of  the  element  of  taking  pos- 
session, mere  payment  of  purchase  price  being  insufficient  to  take 
the  contract  out  of  the  operation  of  the  statute  of  frauds,    p.  522. 

15.  Trial. — Instructions. — Modifying. — Failure  to  Rewrite. — Stat- 
utes.— Waiver. — Where  the  judge  modifies  an  instruction  but  fails 
to  rewrite  it,  as  required  by  §561  Burns  1908,  Acts  1907  p.  652, 
and  the  complaining  party  falls  to  object  thereto  until  after  the 
reading  thereof  to  the  jury,  the  error  is  waived,    p.  523. 

Id.  Judgment. — Surplusage. — Quieting  Title. — ^In  a  suit  to  quiet 
title,  a  decree  quieting  title,  and  in  addition,  giving  plaintiff  posses- 
sion of  the  land,  personal  property  thereon  and  income  there- 
from, Is  erroneous,  possession  being  without  the  issues,    p.  524. 

17.  Appeal. — Reversal. — Mandate. — ^Where  a  decree  Is  erroneous  in 
part  an  affirmance  may  be  ordered  on  condition  that  appellee 
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shall  file  a  waiver  and  release  of  any  claim  under  tlie  erroneous 
part  thereof,    p.  524. 
18.    Appeal. — Mandate. — Affirmance, — Conditions. — ^Where   a   Judg- 
ment has  been  affirmed  upon  condition,  and  appellee  has  fulfilled 
tlie  condition,  the  affirmance  will  be  made  absolute,    p.  525. 

From  Allen  Circuit  Court;  E.  O'Bourke,  Judge. 

Suit  by  James  Baxter  against  William  H,  Baxter.  Prom 
a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

James  M.  Robinson,  Martin  H.  Luecke,  Walpole  0.  Col- 
erick  and  Guy  Colerick,  for  appellant. 
Homer  C.  Underwood  and  Elmer  Leonard,  for  appellee. 

IMiTiRS,  J. — Appellee  brought  this  suit  against  appellant 
to  quiet  his  title  to  certain  real  estate  in  Allen  county,  In- 
diana.   The  complaint  was  in  two  paragraphs.     A 

1.  joint  and  several  demurrer  thereto  for  want  of  facts 
was  overruled,  to  which  ruling  appellant  took  the 

following  exception:  **To  which  ruling  of  the  court  the 
defendant  excepts." 

Appellee  insists  that  no  question  is  raised  as  to  the  suf- 
ficiency of  either  paragraph  of  the  complaint  separately 
considered,  for  the  reason  that  the  exception  was  **in  gross 
and  not  several."  Appellee  has  cited  cases  in  support  of 
his  contention,  but  these  cases  on  this  point  have  been  dis- 
approved. Whitesell  v.  Strickler  (1907),  167  Ind.  602; 
Bedford  Quarries  Co.  v.  Bough  (1907),  168  Ind.  671,  14 
L.  R.  A.  (N.  S.)  418;  City  of  Decatur  v.  McKean  (1906), 
167  Ind.  249;  United  States  Cement  Co.  v.  Koch  (1908), 
42  Ind.  App.  251. 

Appellant's  first  assignment  questions  the  first  paragraph 

for  want  of  facts.     The  objection  lodged  against  this  para- 

graph  is  that  it  does  not  show  that  appellee  is  claim- 

2.  ing  an  interest  in  the  real  estate  adverse  to  appel- 
lant.   It  appears  from  this  paragraph  that  appellee 

was  the  owner  in  fee  simple  of  the  real  estate  described,  and 
that  appellant  "is  claiming  some  interest  in  and  title  to 
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said  real  estate,  which  is  unfounded  and  without  right  and 
constitutes  a  cloud  upon  plaintiff's  title." 

In  the  case  of  Bennert  v.  Shirk  (1904),  163  Ind.  542,  it 
is  said:  ''In  an  action  to  quiet  title,  under  our  statutes 
(§1082  Bums  1901),  the  pleading,  to  be  sufficient^  must 
allege  that  the  pleader  [plaintiff]  is  the  owner  of  the  real 
estate  described  therein,  or  a  certain  interest  therein,  and 
that  the  defendant  in  the  action  or  cross-action  claims  an  in- 
terest therein,  and  that  such  claim  is  adverse  to  the  title  as- 
serted in  said  pleading,  or  that  the  same  is  unfounded  and  a 
cloud  upon  such  title." 

In  the  paragraph  now  being  considered,  it  is  alleged  that 
appellant's  claim  of  title  **is  unfounded  and  without  right, 
and  constitutes  a  cloud  upon  plaintiff's  title."  This  alle- 
gation was  the  equivalent  of  an  allegation  that  appellant's 
claim  was  ** adverse"  to  appellee's  title,  and  was  sufficient 
to  withstand  the  objection  urged  against  it.  Bennert  v. 
Shirk,  supra;  Corbin  Oil  Co.  v.  Searles  (1905),  36  Ind. 
App.  215. 

Appellant  also  insists  that  the  second  paragraph  was  in- 
sufficient as  against  a  demurrer  for  want  of  facts.  In  this 
paragraph  it  was  alleged  that  appellee,  on  December  28, 
1906,  was  the  owner  of  the  land  in  controversy.  Following 
this  general  allegation  of  ownership,  there  is  a  statement 
of  facts  showing  that  appellee  was  on  that  day  eighty-three 
years  of  age;  that  his  eyesight  was  bad;  that  he  was  phys- 
ically weak  and  infirm ;  that  appellant,  then  a  strong,  able- 
bodied  man,  took  hold  of  him  in  a  rude  and  angry  manner 
and  threatened  to  do  him  bodily  injury ;  that,  to  save  him- 
self from  what  he  believed  to  be  great  danger  of  bodily 
harm,  appellee  executed  to  appellant,  without  considera- 
tion, a  deed  for  an  undivided  one-half  interest  in  the  real 
estate  in  question. 

As  to  this  paragraph  it  is  claimed  that  it  does  not  show 
ownership  of  the  land  in  appellee  at  the  time  the  suit  was 
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commenced,  nor  that  appellant  was  then  claiming 

3.  any  title  or  interest  in  the  land  adverse  to  appellee, 
nor  that  the  alleged  grantor  had  at  any  time  de- 
manded a  reconveyance,  nor  had  rescinded  or  offered  to  re- 
scind the  deed  made  by  him  to  appellant.  In  a  suit  to  quiet 
title,  the  complainant  must  show  the  interest  in  the  land 
which  he  asks  to  have  quieted,  and  that  he  is  the  owner  of 
such  interest  at  the  time  the  suit  is  begun.  Chapman  v. 
Jones  (1908),  149  Ind.  434.  And  a  complaint  which  fails 
to  make  this  showing  will  be  held  insufficient  as  against  a 
demurrer  for  want  of  facts.  Corbin  OU  Co,  v.  Searles, 
supra. 

In  this  paragraph  it  is  alleged  that  appellee,  on  Decem- 
ber 28,  1906,  was  the  owner  of  the  land  in  question.     The 
pleader  then   proceeds   with   a  statement   of  facts, 

4.  showing  that  the  only  defect  in  his  title  arose  out  of 
a  certain  alleged  deed  made  by  him  to  appellant; 

that  the  deed  was  not  the  act  of  appellee,  and  was  made 
under  such  circumstances  as  to  render  it  ineffectual  to  con- 
vey title ;  that  appellant  had  caused  it  to  be  recorded  in  the 
deed  records  of  Allen  county.  It  was  not  necessary  for  ap- 
pellee to  allege  in  terms  ownership  of  the  real  estate  at  the 
time  the  suit  was  commenced,  or  that  appellant  claims  title 
adverse  to  appellee,  if  the  facts  show  ownership  and  that 
such  claim  is  inconsistent  with  appellee's  title.  Kitts  v. 
Willson  (1886),  106  Ind.  147;  Bisel  v.  Tucker  (1889),  121 
Ind.  249;  Seymour  Water  Co.  v.  City  of  Seymour  (1904), 
163  Ind.  120;  Caress  v.  Foster  (1878),  62  Ind.  145;  Corbin 
Oil  Co.  V.  Searles,  supra. 

As  to  appellant's  claim  of  interest  in  the  land,  it  appears 
that  he  appreciated  the  value  of  the  deed  enough  to  have 
it  recorded  in  the  record  of  deeds  of  the  proper  county, 
which  deed,  upon  its  face,  showed  that  he  was  the  owner 
of  an  undivided  interest  in  the  land  in  question.  The  facts 
that  such  a  deed  was  on  record,  that  it  was  obtained  from 
the  appellee  in  the  manner  and  form  alleged,  and  that  he 
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is  defending  a  suit  on  the  part  of  his  grantor  to  quiet  his 
title  as  against  said  deed,  are  sufficient  to  warrant  this  court 
in  holding  that  the  paragraph  is  sufficient  in  this  particu- 
lar. 

As  to  the  question  of  a  demand  for  reconveyance  before 
bringing  suit,  it  is  sufficient  to  say  that  the  facts  show  that 
the  deed  was  obtained  by  appellant  wrongfully  and  fraud- 
ulently, and,  this  being  true,  no  demand  was  necessary. 

Appellant  insists  that  the  court  erred  in  overruling  his 

motion  to  amend  his  cross-complaint.    The  motion  to  amend 

was  made  after  all  the  evidence  was  in  and  the  ar- 

5.  gument  of  counsel  heard,  except  the  closing  argu- 
ment for  appellee.    The  right  to  amend  pleadings 

calls  for  the  sound  judicial  discretion  of  the  trial  court. 
While  such  discretion  is  subject  to  review  by  an  appellate 
tribunal,  such  discretion  will  not  be  disturbed  unless  it 
clearly  appears  to  have  been  abused  to  the  prejudice  and 
harm  of  the  party  against  whom  the  ruling  was  made.  §405 
Bums  1908,  §396  R.  S.  1881 ;  New  Castle  Bridge  Co.  v.  Doty 
(1907),  168  Ind.  259;  Chicago,  etc,  B.  Co.  v.  Williams 
(1907),  168  Ind.  276;  Smith  (6  Stoughton  Corp.  v.  Byers 
(1898),  20  Ind.  App.  51. 

It  appears  that  the  cross-complaint  proceeded  upon  the 

theory  that  the  deed  in  question  was  made  to  appellant,  in 

pursuance  of  an  agreement  between  appellant  and 

6.  appellee.    At  the  time  the  alleged  deed  was  made 
there  was  a  mortgage  for  $2,000  on  the  land,  and 

there  is  nothing  in  the  deed  indicating  that  the  grantee  was 
to  assume  any  part  of  the  mortgage.  The  proposed  amend- 
ment was  to  the  effect  that  appellant  was  to  assume  the  pay- 
ment of  one-half  of  that  mortgage. 

By  the  cross-complaint  appellant  sought  to  have  the  title 
to  an  undivided  one-half  interest  in  the  land  quieted  in  him. 
There  was  no  attempt  in  any  of  the  pleadings  to  reform  the 
deed,  or  to  reform  any  contract  in  connection  therewith. 
The  evidence  in  the  case  is  not  before  us,  and  it  does  not 
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appear,  from  anything  disclosed  by  the  record,  that  any 
substantial  right  of  appellant  was  prejudiced  by  the  court's 
refusal  to  allow  the  amendment,  nor  does  it  appear  that  he 
was  in  any  way  misled  to  his  injury. 
Appellant  also  earnestly  contends  that  the  court  erred  in 

« 

overruling  his  motion  for  judgment  on  the  answers  of  the 
jury  to  interrogatories.    There  is  not  such  conflict 

7.  between  such  answers  and  the  general  verdict  that 
both  cannot  stand.    Such  conflict  must  be  made  to 

appear  before  the  general  verdict  will  be  disturbed.    Indi- 
anapolis Traction,  etc.,  Co.  v.  Kidd  (1906),  167  Ind.  402, 
7  L.  B.  A.  (N.  S.)  143;  Lowden  v.  Pennsylvania  Co.  (1908), 
41  Ind.  App.  614.     In  support  of  this  motion,  it  is 

8.  claimed  that  the  aiiswers  to  the  interrogatories  show 
that  after  the  bringing  of  this  suit  both  appellant 

and  appellee  joined  in  leasing  the  land  to  third  persons, 
and  that  such  persons  were  in  the  actual  possession  of  the 
land  at  the  time  of  the  trial;  that  the  personal  property 
on  the  farm,  after  making  the  conveyance  in  question,  was 
sold,  and  the  proceeds  arising  from  such  sale  were  equally 
divided  between  appellant  and  appellee;  that  the  appellee 
made  no  demand  on  the  appellant  for  a  reconveyance,  nor 
was  there  an  offer  to  rescind  the  contract  under  which  said 
deed  was  executed,  prior  to  the  bringing  of  this  suit.  These 
answers,  when  considered  along  with  the  pleadings  and  gen- 
eral verdict,  are  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict.  Bemis  Indianapolis  Bag  Co.  v.  Krentler 
(1907),  167  Ind.  653. 

At  the  proper  time  appellant  requested  a  trial  of  this 

cause  by  the  court,  and  objected  to  its  submission  to  a  jury, 

on  the  theory  that,  by  the  second  paragraph  of  the 

9.  complaint,  it  was  sought  to  set  aside  or  rescind  the 
deed.     Upon  an  examination  of  that  paragraph  we 

conclude  that  it  stated  a  cause  of  action  to  quiet  title,  and 
that  it  was  good  only  on  that  theory.  No  facts  are  stated 
showing  a  demand  for  a  reconveyance,  nor  that  any  steps 
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were  taken  on  the  part  of  appellee  looking  to  a  rescission 
of  any  contract.  Suits  to  quiet  title  alone  are  triable  by 
jury.  Kiits  v.  Willson,  supra;  Puterbaugh  v.  PtUerbaugh 
(1892),  131  Ind.  288,  15  L.  B.  A.  341;  Jennings  v.  Moon 
(1893),  135  Ind.  168;  Sey^nour  Water  Co.  v.  City  of  Sey- 
mour, supra. 

In  support  of  his  motion  for  a  new  trial,  appellant  con- 
tends that  the  court  erred  in  refusing  to  give  instructions 
six,  seven,  eight,  thirteen  and  fourteed,  and  each  of  them 
tendered  by  him,  and  in  modifying  and  giving  instructions 
seven,  eight,  thirteen  and  fourteen  as  modified. 

As  to  the  instructions  tendered  and  refused,  it  is  suffi- 
cient to  say  that  the  evidence  is  not  in  the  record,  and  for 
that  reason,  if  for  no  other,  it  will  be  presumed  that 

10.  such  instructions  were  refused,  because  not  applica- 
ble to  the  evidence.    Bapp  v.  Kester   (1890),   125 

Ind.  79;  Dean  v.  State  (1897),  147  Ind.  215;  Chestnut  v. 
Southern  Ind.  B.  Co.  (1901),  157  Ind.  509;  South  Bend, 
etc.,  Plow  Co.  V.  Oeidie  (1900),  24  Ind.  App.  673. 

By  instruction  six,  so  tendered,  appellant  sought  to  have 

the  jury  instructed  that  a  demand  for  a  reconveyance  was 

a  necessary  condition  precedent  to  appellee's  right 

11.  to   maintain   this   suit.    What   we   have   heretofore 
said,  in  passing  upon  the  pleadings,  requires  us  to 

hold  that  this  instruction  was  not  pertinent  to  such  plead- 
ings.    The  instructions  tendered  by  appellant,  modi- 

12.  fied  and  given  by  the  court,  must  be  regarded  as  in- 
structions given  by  the  court  upon  its  own  motion, 

and  those  tendered  and  modified  as  having  been  refused. 
Inland  Steel  Co.  v.  Smith  (1907),  39  Ind.  App.  636. 

Looking  to  the  instructions  said  to  have  been  modified, 

and  to  that  part  of  each  instruction  claimed  to  be  objection- 

able,  it  appears  that  instruction  seven  referred  to 

13.  the  evidence  bearing  upon  the  question  whether  ap- 
pellee  acted   voluntarily   in   executing   the    alleged 

deed.    The  attention  of  the  jury  was  directed  to  the  facts 
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and  circumstances  detailed  by  the  witnesses  as  to  what  oc- 
curred in  the  oflSce  of  the  attorney  who  prepared  the  deed 
and  a  certain  contract.  The  jury  was  told  that  it  should 
consider  that  evidence,  **  together  with  all  other  evidence  on 
the  subject"  relating  to  and  connected  with  the  execution 
of  said  deed.  In  instruction  eight,  which  was  also  in  re- 
gard to  the  execution  of  the  deed,  the  jury  was  instructed 
that  it  should  consider  ''all  other  evidence  bearing  on  the 
subject." 

The  quoted  addition  to  said  instructions,  taken  in  con- 
nection with  the  other  language  composing  the  instructions, 
clearly  shows,  without  debate,  that  the  instructions  were  un- 
objectionable. Without  the  addition,  the  instructions  call 
attention  to  the  particular  evidence  bearing  upon  a  certain 
fact,  and  while  not  essentially  erroneous,  for  this  reason 
alone,  they  were  preferable  in  the  form  given. 

Instructions  thirteen  and  fourteen  had  reference  to  the 

issues  joined  upon  appellant's  cross-complaint,  and  were  to 

the  effect  that,  by  virtue  of  an  agreement  between 

14.  appellant  and  appellee,  the  former,  upon  his  mar- 
riage, was,  with  his  wife,  to  continue  to  live  with  the 
latter  and  continue  to  perform  such  services  as  he  had 
theretofore  done,  and  upon  the  death  of  appellee  and  his 
wife  he  was  to  have  all  the  property,  real  and  personal, 
which  they  might  own  at  their  death;  that,  in  pursuance 
of  said  agreement,  appellant  and  his  wife  took  up  their 
residence  with  appellee,  and  continued  faithfully  to  per- 
form services  for  him,  as  in  the  past ;  that,  if  appellant  took 
possession  of  the  land  and  property  under  such  contract, 
the  contract  would  be  enforceable,  although  not  in  writing, 
and  appellant  would  be  the  equitable  owner  of  said  prop- 
erty. 

Appellant  insists  that  the  instructions  were  erroneous, 
for  the  reason  that  each  of  them  required  appellant  to  prove 
that  he  took  possession  of  the  land.  The  objection  is  not 
well  taken.    The  contract  mentioned  in  the  instruction  was 


MAY  TERM,  1910.  523 

Baxter  v,  Baxter — 46  Ind.  App.  514. 

an  oral  one.  It  was  a  contract  whereby  personal  services 
were  to  be  paid  for  with  the  land  in  dispute,  or,  in  other 
words,  the  consideration  for  the  land  was  the  services  ren- 
dered and  to  be  rendered. 

It  is  an  elementary  rule  of  law  that  a  parol  contract  for 
the  sale  and  purchase  of  real  estate  is  not  enforceable,  in 
the  absence  of  possession  by  the  purchaser,  although  the 
purchase  money  may  have  been  paid  in  full.  Riley  v.  ffo- 
woHh  (1903),  30  Ind.  App.  377;  Neal  v.  Neal  (1880),  69 
Ind.  419;  Lowe  v.  Turpie  (1897),  147  Ind.  652,  37  L.  R.  A. 
233. 

In  a  case  where  a  young  girl  was  taken  by  a  childless 
husband  and  wife  as  their  own  child,  the  child  to  render 
such  services  as  she  was  capable  of  performing,  the  husband 
and  wife  promising  that,  by  testamentary  disposition,  they 
would  make  her  their  sole  and  only  heir,  it  was  held 
that  this  agreement  was  imenforceable,  as  being  within  the 
statute  of  frauds,  and  that  a  performance  on  the  part  of 
the  girl  did  not  take  it  out  of  said  statute.  Wallace  v.  Long 
(1886),  105  Ind.  522,  55  Am.  Rep.  222.  In  that  case  it 
was  said:  **When  the  title  to  property,  either  real  or  per- 
sonal, is  to  be  acquired  by  purchase,  the  statute  of  frauds 
wiU  operate  upon  and  affect  the  contract  in  precisely  the 
same  manner,  whether  the  consideration  for  the  purchase 
is  to  be  paid  in  services,  money  or  anything  else."  It  was 
also  said:  ** Where,  therefore,  services  have  been  per- 
formed, or  money  paid,  in  consideration  of  property  to  be 
conveyed,  if  the  contract  is  not  enforceable  by  reason  of 
the  statute  of  frauds,  the  action  is  not  on  the  special  con- 
tract, but,  in  the  case  of  services  performed,  the  action  is 
on  a  quantum  meruit  to  recover  the  value  of  the  services." 

Appellant   tendered   to   the   court    certain   instructions, 

which  the  court  modified  and  gave  to  the  jury,  without 

first    rewriting    them.     In    such    cases    the    statute 

15.  plainly  points  out  the  procedure.  §561  Burns  1908, 
Acts  1907  p.  652.    In  this  case  it  is  evident  that  the 
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court  failed  to  follow  this  statute,  by  rewriting  the  instruc- 
tions as  modified,  but  the  question  was  not  properly  saved. 
It  is  not  made  to  appear  that  the  court's  attention  was 
called  to  this  statute,  or  that  any  objection  was  made  to 
the  action  of  the  court  in  this  particular,  until  after  the 
modified  instructions  had  been  read  to  the  jury.  The  ques- 
tion was  not  timely  presented  to  the  court  below,  and  a  rul- 
ing had  thereon,  which  was  necessary  in  order  to  present 
the  question  in  this  court. 

The  only  other  question  deserving  attention  arises  on  the 

c(mrt's  refusal  to  modify  the  judgment.     The  judgment 

may  be  said  to  be  in  two  parts:     (1)  It  quiets  the 

16.  title  to  the  real  estate  in  question  in  appellee;  and 
(2)    by   way    of   addition    appears   the    following: 

**And  that  plaintiff,  James  Baxter,  is  to  have  possession  of 
the  real  estate,  personal  property  and  income  from  the 
land."  This  addition  to  the  judgment  was  without  the 
issues,  is  surplusage,  is  without  any  binding  force,  and 
should  have  been  stricken  out,  and  the  judgment  modified 
to  that  extent. 

After  carefully  considering  this  question,  we  have  con- 
cluded that  if  appellee,  within  fifteen  days,  at  his  own  cost 
and  expense,  will  enter  upon  that  page  of  the  order- 

17.  book  of  the  Allen  Circuit  Court,  whereon  said  judg- 
ment is  entered,  a  waiver  and  release  of  any  and  all 

rights  or  claims,  either  legal  or  equitable,  under  or  by  vir- 
tue of  that  part  of  the  judgment,  namely,  **and  that  plain- 
tiff, James  Baxter,  is  to  have  possession  of  the  real  estate, 
personal  property  and  income  from  the  land,"  and  furnish 
to  the  clerk  of  this  court  for  record,  within  the  time  herein 
fixed,  a  transcript  of  such  waiver  and  release  duly  certified 
by  the  clerk  of  the  Allen  circuit  court,  the  judgment  will 
stand  affirmed ;  otherwise,  it  will  be  reversed,  and  the  cause 
remanded  for  a  new  triaL 


NOVEMBER  TERM,  1910.  525 

Indiana  Union  Traction  Co.  v,  Schwinge — 46  Ind.  App.  525. 

Mandate  Modified. 

Per  Curiam. — Since  the   decision   of   this   case   by   this 

court,  and  within  the  time  fixed  in  an  opinion  handed  down 

November  3,  1910,  conditionally  aflBrming  the  judg- 

18.  ment  of  the  lower  court,  it  has  been  made  to  appear 
to  the  satisfaction  of  this  court  that  the  condition 
upon  which  said  judgment  was  aflSrmed — the  release  by  ap- 
pellee of  that  part  of  said  judgment  following:  "And 
that  plaintiff,  James  Baxter,  is  to  have  possession  of  the 
real  estate,  personal  property  and  income  from  the  land" — 
has  been  fully  complied  with.  It  is  now  ordered  that  the 
mandate  before  made  and  entered  by  this  court  in  said 
cause  be  and  it  is  hereby  modified,  in  that  the  judgment  of 
the  court  below  is  now  unconditionally  affirmed. 


Indiana  Union  Traction  Company  v.  Schwinge, 

Administrator. 

[No.  7,088.    Filed  November  29,  1910.] 

1.  Railboads. — Inierurban. — Running  Down  Pedestrian. — Contrib- 
utory 'Negligence. — Instructions. — An  instruction  that  if  the  plaln- 
tiff*s  decedent,  in  attempting  to  cross  the  street  railroad  tracic  at 
the  rear  of  the  car  from  which  he  had  Just  alighted,  could  see  the 
approaching  interurban  car,  that  fact  does  not  alone  establish 
contributory  negligence,  but  to  establish  such  negligence  the  facts 
must  show  the  distance  from  the  car  to  him  and  its  speed  must 
be  such  that  a  reasonably  prudent  man  would  not  have  attempted 
to  cross.  Is  not  erroneous  on  the  ground  that  it  did  not  include 
decedent*s  slowness  in  passing  over  the  track,  where  another  in- 
struction informed  the  jury  that  the  decedent,  in  crossing  the 
track,  was  required  to  use  care  proportionate  to  the  danger  in- 
volved, and  if  he  failed  to  do  so,  the  verdict  should  be  for  the 
defendant,    pp.  527, 529. 

2.  Trial. — Instructions. — How  Considered. — ^Instructions  should  be 
considered  as  a  whole,  and  not  by  piecemeal,    p.  529. 

3.  Tbiai* — Instructions. — Incomplete. — Duty  of  Parties. — Where  an 
Instruction  is  complete  so  far  as  it  goes,  but  a  party  desires  it  to 
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be  made  more  complete,  he  should  present  an  Instruction  cover- 
ing the  case,  and  failing  therein,  he  has  no  cause  to  complain, 
p.  529. 

4.  Railboads. —  Interurhan. —  Speed. —  Contributory  Negligence, — 
Instructions, — An  instruction  that  if  the  decedent  did  not  know 
and  could  not  reasonably  have  known  the  speed  of  the  approach- 
ing car  that  killed  him,  contributory  negligence  could  not  be  at- 
tributed to  him  for  failing  to  anticipate  negligence  on  defend- 
ant's part,  if  there  was  any,  is  correct,    p.  530. 

5.  Raiukoads. — Interurban. — Damages. — Knotcledge  of  Jury. — /»• 
structions, — ^An  instruction  that  In  estimating  damages  the  Jury 
may  make  use  of  its  knowledge  and  experience,  Is  correct,    p.  530. 

From  Superior  Court  of  Marion  County  (72,080) ; 
Charles  T.  Hanna,  Judge. 

Action  by  August  Schwinge,  as  administrator  of  the  es- 
tate of  Bertram  H.  Schwinge,  deceased,  against  the  Indiana 
Union  Traction  Company.  From  a  judgment  on  a  verdict 
for  plaintiff  for  $1,000,  defendant  appeals.    Affirmecl. 

James  A.  VanOsdol,  Louis  B,  Ewbank,  William  A,  Kit- 
tinger  and  Joseph  R,  Morgan,  for  appellant. 
Pickens,  Cox  <&  Kahn  and  Earl  R.  Conder,  for  appellee. 

Rabb,  J. — ^Appellee  sued  appellant  to  recover  damages 
for  the  death  of  his  decedent,  which  was  alleged  to  have 
been  occasioned  by  the  negligence  of  appellant.  The  only 
questions  raised  in  this  court  relate  to  three  instructions 
given  by  the  court  to  the  jury  over  the  objection  and  ex- 
ception of  appellant. 

Appellee's  decedent  was  killed  by  appellant's  interurban 
car  while  he  was  attempting  to  cross  Central  avenue  in  the 
city  of  Indianapolis.  This  street  runs  north  and  south, 
and  is  traversed  by  two  street-car  tracks,  over  which  both 
appellant's  and  city  street  cars  are  operated,  north-bound 
cars  using  the  east  track,  and  south-bound  cars,  the  west 
track. 

The  accident  happened  in  the  dusk  of  the  evening.  The 
decedent  and  a  companion  had  alighted  from  a  north-bound 
street-car,  had  passed  behind  the  street-car,  and  were   at- 
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tempting  to  cross  the  west  track  when  decedent  was  struck 
by  appellant's  south-bound  ear  and  killed. 

There  was  evidence  tending  to  show  that  after  alighting 
from  the  street-car,  and  before  passing  behind  it,  decedent 
saw  appellant's  car  at  some  distance  to  the  north,  and  could 
easily  have  seen  it  after  he  crossed  the  east  track  and  before 
going  onto  the  track  on  which  the  car  was  approaching; 
and  one  of  the  material  questions  in  dispute  is  whether  de< 
cedent  acted  with  due  care  in  going  upon  the  track,  in  the 
way  of  the  approaching  car,  under  the  circumstances 
shown. 

There  was  also  evidence  from  which  the  jury  might  have 
found  that  even  though  the  circumstances  were  such  that 
decedent  was  not  chargeable  with  negligence  in  starting  to 
cross  the  track  in  front  of  the  car,  yet  he  failed  to  use  due 
care  in  the  celerity  of  his  movements  in  crossing  over  the 
track,  and  that  had  he  moved  with  such  celerity  as  he  could, 
and  as  the  situation  required,  the  accident  would  not  have 
happened. 

Under  this  state  of  the  evidence,  the  court  gave  to  the 

jury  the  following  instruction:     *'If  the  jury  find  from 

the  evidence  that  plaintiff's  decedent,  Bertram  H. 

1.  Schwinge,  pn  September  6,  1904,  at  the  point  in  the 
city  of  Indianapolis  where  Twenty-ninth  street 
crosses  Central  avenue,  attempted  to  cross  the  west  track 
of  the  two  street-car  tracks  then  laid  on  Central  avenue — 
if  you  find  they  were  so  laid — in  front  of  an  approaching 
interurban  car  of  defendant  company,  and  if  you  further 
find  that  prior  to  the  time  of  said  Schwinge 's  attempt  to 
cross  said  west  track — if  he  did  so  attempt  to  cross — ^he  saw 
said  interurban  car  approaching  on  said  track,  then  I  in- 
struct you  that  the  mere  fact  that  Schwinge  at  the  time  he 
attempted  to  cross  said  track — if  he  did  so  attempt  to  cross 
— could  see  said  interurban  car  approaching  on  said  west 
track,  does  not  in  itself  establish  his  contributory  negli- 
gence.    In  order  to  establish  such  contributory  negligence, 
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said  intenirban  car  must  not  only  have  been  approaching 
said  Schwinge,  but  it  must  also  have  been  in  such  close 
proximity  that,  taking  into  account  the  reasonable  rate  of 
speed  for  such  places,  and  under  the  then  present  condi- 
tions of  the  apparent  rate  of  speed  at  which  said  interurban 
car  \vas  traveling,  a  reasonably  prudent  man  would  not 
have  attempted  to  cross  said  track." 

The  giving  of  this  instruction  is  complained  of  as  error, 
and  it  is  insisted  here  that  the  instruction  entirely  elim- 
inates from  the  consideration  of  the  jury  all  proof  of  negli- 
gence of  decedent,  so  far  as  it  related  to  the  celerity  of 
his  movement  while  engaged  in  the  act  of  crossing  the 
track,  and  limited  the  consideration  of  the  jury,  in  decid- 
ing the  question  of  contributory  negligence  of  decedent,  to 
the  proximity  and  speed  of  the  car,  and  the  act  of  the  de- 
cedent in  stepping  on  the  track,  under  the  circumstances, 
and  assumes  that  after  starting  to  cross  said  track  decedent 
exercised  due  care. 

In  addition  to  this  instruction,  the  court  properly  in- 
structed the  jury  as  follows:  **A  street  railway  track  is 
a  place  of  known  danger,  and  if  you  find  from  the  evidence 
in  this  case  that,  on  the  occasion  complained  of,  Bertram 
H.  Schwinge  was  familiar  with  the  railway  track  in  con- 
troversy, and  the  manner  in  which  cars  were  operated 
thereon,  then  I  charge  you  that  said  Bertram  H.  Schwinge 
in  traveling  upon  or  approaching  in  such  close  proximity 
to  said  track  that  he  might  be  struck  by  a  car — if  he  did 
so — was  required  by  law  to  exercise  for  his  own  safety  a 
degree  of  care  proportionate  to  the  danger  involved,  and  if 
he  failed  to  exercise  such  degree  of  care  to  be  expected  of 
a  man  of  ordinary  prudence,  and  by  reason  of  such  fail- 
ure— if  any — ^he  approximately  contributed  to  his  injury 
and  death,  then  his  administrator  cannot  recover  in  this 
action,  and  in  that  event  your  verdict  should  be  for  defend- 
ant." 
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Instructions  given  by  a  court  to  a  jury  are  not  to  be 

taken  piecemeal  in  determining  what  they  mean  and  how 

they  must  have  been  understood  by  the  jury.     They 

2.  must  be  considered  as  a  whole,  and  if,  so  considered, 
they  fairly  present  the  case  to  the  jury  they  are  not 

susceptible  to  just  criticism.     We  think  when  these  two  in- 
structions are  considered  together  the  first  willnot 
1.    admit  of  the  construction  placed  upon  it  by  appel- 
lant.    The  court  in  this  instruction  was  calling  the 
particular  attention  of  the  jury  to  a  particular  act  of  con- 
tributory negligence  in  controversy;  that  is,  the  act  of  de- 
cedent in  attempting  to  cross  the  railroad  track  in  view  of 
an  approaching  car,  and  the  whole  instruction  must  be  con- 
sidered as  relating  to  that  particular  act.     The  phrase  used 
in  the  instruction,  upon  which  stress  is  laid  by  appellant, 
**that  in  order  to  establish  such  contributory  negligence," 
etc.,  we  think  must  be  understood  to  mean  contributory  neg- 
hgence  in  attempting  to  cross  the  track  in  view  of  the  ap- 
proaching car.     It  was  **such"  contributory  negligence  the 
court  was  discussing,  and  not  contributory  negligence  of 
some  other  character.    Had  appellant  desired  that  the  at- 
tention of  the  jury  should  be  specifically  called  to 

3.  the  evidence  tending  to  sustain  its  theory  as  to  the 
alleged  negligence  of  decedent  in  failing  to  exercise 

due  care,  after  he  started  to  cross,  in  the  promptness  and 
celerity  of  his  movement,  a  proper  instruction  should  have 
been  presented  to  the  court,  with  a  request  that  it  be  given 
to  the  jury.  We  think  the  general  instruction  given  by  the 
court,  to  the  effect  that  decedent,  in  traveling  upon  the  rail- 
road track,  was  required  by  law  to  exercise  for  his  own 
safety  a  degree  of  care  proportionate  with  the  danger  in- 
volved, properly  stated  the  law  in  general  terms  with  ref- 
erence to  the  duty  of  decedent  in  this  respect,  and  we  do 
not  conceive  that  the  jury  understood  the  instruction  given 
as  eliminating  from  its  consideration  any  act  of  negligence 
Vol.  46—34 
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of  decedent  while  crossing  the  track  that  would  proximately 
contribute  4x>  the  accident. 

Objection  was  made  to  an  instruction  which,  in  eflEect, 
told  the  jury  that  if  decedent  did  not  know,  and  the  cir- 
cumstances were  such  that  he  could  not  reasonably 

4.  have  known,  the  speed  of  the  approaching  car  that 
struck  him,  contributory  negligence  was  not  to  be 

attributed  to  him  for  failing  to  anticipate  negligence  on 
the  part  of  appellant,  if  there  was  any.  Our  attention  has 
not  been  directed  to  any  valid  objection  to  this  instruction, 
and  we  see  none. 

The  third  instruction  objected  to  relates  to  the  question 

of  damages,  and  is  criticised  because  the  jury  is  therein 

told  that  in  estimating  such  damages  it  may  ^'make 

5.  use  of  its  knowledge  and  experience,  which  it  ia  sup- 
posed to  possess,  in  common  with  the  generality  of 

mankind,  in  connection  with  the  facts  properly  in  evi- 
dence." This  was  but  another  form  of  telUng  the  jury  to 
use  common  sense  in  making  application  of  the  evidence  in 
estimating  damages.  This  instruction  harmonizes  with  the 
view  of  the  court  with  reference  to  this  subject,  as  expressed 
in  the  cases  of  Pittsburgh,  etc.,  R,  Co.  v.  Burton  (1894), 
139  Ind.  357,  and  Ohio,  etc.,  R.  Co.  v.  Voight  (1890),  122 
Ind.  288.  See,  also,  Chicago,  etc.,  R.  Co.  v.  Branyan  (1894), 
10  Ind.  App.  570. 

We  think  no  reversible  error  intervened  in  giving  this  in- 
struction. No  other  action  of  the  court  is  complained  of, 
nor  is  it  maintained  that  the  evidence  fails  to  sustain  the 
verdict. 

Judgment  affirmed. 
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South  Bend  Brick  Company  v.  Goller. 

[No.  6,837.    Filed  November  29,  1910.] 

1.  Master  and  Servant. — Negligence, — Several  Acts  of. — Proof  of 
One. — Inatrudiona. — ^WTiere  a  complaint  alleged  several  acts  of 
negligence  as  ttie  cause  of  plaintifTs  injury,  an  instruction  tliat 
proof  of  one  of  sucli  acts,  together  with  the  other  material  alle- 
gations of  the  complaint,  was  sufficient,  is  not  erroneous,  nor  mis- 
leading,   p.  533. 

2.  Mabtbb  and  Sebtant. — Several  Acts  of  Negligence, — Assump- 
tion of  Risk. — Instructions. — ^An  instruction  that  the  plaintiff  is 
entitled  to  recover  tipon  proof  of  one  of  the  alleged  acts  of  negli- 
gence, is  not  erroneous  on  the  ground  that  it  wholly  omits  the  as- 
sumption of  risk,  where  another  instruction  accurately  stated  the 
law  as  to  such  question,    p.  533. 

3.  Masteb  and  Servant. — Unsafe  Premises. — Negligence  Concur* 
ring  idth  Act  of  Ood. — Instructions. — An  instruction  that  if  the 
falling  of  defendant's  shed  upon  plaintlfT  was  caused  partly  by 
defendant's  negligence,  the  mere  fact  that  an  unusual  wind  aided 
in  the  fall,  would  not  relieve  defendant  from  liability,  is  correct, 
p.  534. 

4.  Master  and  Servant. — Ohvious  Defects. — Instructions. — Duty 
to  Ask  More  Specific  Ones. — ^An  instruction  that  it  is  not  the  duty 
of  a  servant  to  inspect  the  working  place  for  defects,  but  he  is  re- 
quired to  observe  obvious  defects,  is  not  misleading  on  the  ground 
that  it  omits  dangers  of  which  the  plaintiff  had  actual  knowledge, 
it  being  appellant's  duty  to  present  a  more  specific  Instruction  If 
desired,    p.  534. 

5.  Master  and  Servant. — Unsafe  Place. — Duty  of  Mobster  and 
Servant. — Instructions. — An  instruction  that  defendant  "was 
bound  to  know  the  construction  of  said  buildings,"  alleged  to  be 
deflective,  and  that  plaintiff  was  required  to  know  of  obvious  de- 
fects, but  that  such  defects  would  not  preclude  a  recovery  unless 
plaintiff  appreciated  the  dangers  therefrom,  though  not  clear,  is 
not  prejudicial,  when  considered  with  another  instruction  clearly 
stating  the  law  applicable  thereto,    p.  534. 

6.  Master  and  Servant. — Obvious  Defects. — Appreciation  of . — Pte- 
sumptions. — Instructions. — Curing  hy  Interrogatories. — ^An  in- 
struction that  the  plaintiff,  who  was  a  mature  man,  was  required 
to  know  of  obvious  defects,  but  that  he  might  recover  if  he  did 
not  appreciate  the  dangers  therefrom,  though  erroneous,  is  cured 
by  answers  to  Interrogatories  showing  that  he  was  ignorant  of 
the  defects  causing  the  injuries,  and  could  not  have  learned  there- 
of by  the  exercise  of  ordinary  care.    p.  535. 
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7.  Damages. — Elements. — Instructions. — An  Instruction  that  if  the 
jury  should  find  for  the  plaintiff,  it  should,  in  assessing  damages^ 
consider  his  loss  of  time,  the  nature  and  extent  of  his  injuries, 
loss  of  health,  lessening  of  his  ability  to  labor,  ^'inability  to  en- 
joy life,"  pain  and  sulSering,  and  if  the  injuries  are  permanent, 
the  probable  length  of  his  life.  Is  incorrect,  his  "inability  to  en- 
Joy  life"  constituting  speculative  damages.  American  Stratcboard 
Co.  V.  Foust,  12  Ind.  App.  421,  and  Pittsburgh,  etc.,  R.  Co.  v.  Co- 
zatt,  34  Ind.  App.  682,  overruled,    p.  535. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk,  Judge. 

Action  by  Albert  QoUer  against  th^  South  Bend  Brick 
Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$2,000,  defendant  appeals.    Reversed. 

Frank  H.  Dunnahoo  and  Slick  &  Slick,  for  appellant. 
Charles  P.  Drummand,  for  appellee. 

Myers,  J. — On  November  21,  1906,  appellant  was  en- 
gaged in  manufacturing  brick  at  the  city  of  South  Bend, 
Indiana,  and  a  part  of  its  plant  consisted  of  brick  kilns, 
covered  by  sheds  open  on  all  sides.  On  said  day,  while  ap- 
pellee was  in  appellant's  employ,  and  while  engaged  in  cas- 
ing one  of  said  kilns  of  brick,  as  he  was  employed  to  do,  the 
shed  under  which  he  was  working  fell  and  injured  him. 
To  recover  damages  for  said  injuries,  appellee  brought  this 
action,  alleging  two  separate  acts  of  negligence:  (1) 
That  the  appellant  negligently  and  carelessly  constructed 
said  sheds,  and  by  reason  of  said  negligent  construction 
they  were  defective,  weak  and  insubstantial;  (2)  that  ap- 
pellant negligently  and  carelessly  failed  to  maintain  and 
keep  said  sheds  in  proper  condition  and  repair,  and  allowed 
them  to  become  weak,  defective  and  insecure. 

Appellant  answered  by  a  general  denial,  and  by  an  af- 
firmative paragraph  averring,  in  substance,  that  said  sheds 
were  constructed  by  careful,  skilful  and  reliable  persons, 
according  to  plans  prepared  by  careful  and  skilful  archi- 
tects ;  that  said  sheds  were  strong  and  not  out  of  repair  on 
the  day  of  the  alleged  injury ;  that  they  fell  solely  by  reason 
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of  an  extraordinary  and  violent  wind  storm,  which  could 
not  have  been  anticipated  or  guarded  against  by  the  exer- 
cise of  reasonable  care. 

Trial  by  a  jury,  and  a  verdict  rendered  in  favor  of  ap- 
pellee, and  over  appellant's  motion  for  a  new  trial  judgment 
on  the  verdict  was  rendered  against  appellant.  The  only 
error  relied  on  for  a  reversal  of  that  judgment  is  the  over- 
ruling of  appellant's  motion  for  a  new  trial.  At  the  re- 
quest of  appellee,  the  court  gave  to  the  jury  certain  instruc- 
tions, eight  of  which  are  claimed  to  be  erroneous,  and  are 
assigned  as  reasons  for  a  new  trial. 

The  first  instruction  objected  to,  in  substance  told  the 

jury  that  it  was  not  necessary  for  plaintiff  to  prove  all  the 

acts  of  negligence  alleged  in  his  complaint,  but  that 

1.  if  he  proved  any  ope  of  said  alleged  acts  and  the 
other  material  allegations  of  his  complaint,  and  did 

not  contribute  to  his  injury,  he  would  be  entitled  to  recover. 
This  instruction  is  criticised  on  the  ground  that  it  is  mis- 
leading and  that  it  omitted  the  question  of  assumption  of 
risk.  The  complaint  charged  defendant  with  more  than  one 
act  of  negligence,  but  it  does  not  proceed  upon  the  theory 
that  both  acts  combined  to  produce  the  injury  for  which 
damages  are  asked.  The  instruction  in  that  particular  was 
not  erroneous.  New  York,  etc.,  R.  Co,  v.  Bobbins  (1906), 
38  Ind.  App.  172;  Indianapolis  St.  R.  Co.  v.  Slifer  (1905), 
35  Ind.  App.  700;  Chicago,  etc.,  R.  Co.  v.  Barnes  (1905), 
164  Ind.  143.  This  instruction  made  it  plain  to  the  jury 
that  the  other  material  allegations  of  the  complaint  must 
be  proved  before  a  recovery  could  be  had.  It  was  not, 
therefore,  misleading.  Brinkman  v.  Pacholke  (1908),  41 
Ind.  App.  662.    By  another  instruction  the  jury  was 

2.  fully  informed  as  to  the  question  of  assumed  risk, 
and  the  two  instructions,  when  considered  together, 

cover  the  point  made  against  the  first. 

The  next  instruction  claimed  to  be  erroneous  was  to  the 
effect  that  if  the  sheds  fell  and  injured  appellee,  and  the 
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falling  of  the  sheds  was  primarily  due  to  the  negli- 

3.  gence  of  appellant,  the  fact  alone  that  the  wind,  al- 
though unusual,  aided  in  causing  the  sheds  to  fall, 

would  not  constitute  a  defense  to  the  action.  It  is  claimed 
that  this  instruction  is  not  pertinent  to  the  issues  or  relevant 
to  the  evidence  properly  admissible  under  the  issues. 

The  complaint  proceeds  upon  the  theory  that  the  sheds 
fell  because  of  appellant's  negligence  in  constructing  or  in 
maintaining  them,  and  testimony  was  introduced  tending 
to  support  both  charges  of  negligence.  There  was  also  evi- 
dence introduced  showing  that  on  the  day  of  the  accident 
the  wind  was  unusually  strong,  and  that  some  smaller  build- 
ings in  the  city  of  South  Bend  were  blown  over.  The  in- 
struction was  not  subject  to  the  objections  urged  against  it. 

Instruction  four,  after  informing  the  jury  what  the  law 

requires  of  the  employer,  stated:    **It  is  not  the  duty  of  the 

employe  to  inspect  the  place,  furnished  for  him,  for 

4.  dangers  or  defects,  but  he  is  only  bound  to  observe 
and  heed  such  defects  and  dangers  as  are  obvious  to 

him  while  in  the  exercise  of  ordinary  care  for  his  own 
safety, '*  etc.  This  instruction  is  criticised  on  the  ground 
that  it  did  not  include  defects  and  dangers  of  which  the 
appellee  had  actual  knowledge.  While  the  jury  should 
have  been  told  that  appellee  was  bound  to  take  notice  of 
the  dangers  and  defects  of  wiiich  he  had  actual  knowledge, 
yet  this  omission  did  not  amoimt  to  a  misstatement  of  the 
law.  In  such  cases  a  party  desiring  a  more  specific  instruc- 
tion should  ask  it.  Nbw  York,  etc.,  R.  Co,  v.  Flynn  (1908), 
41  Ind.  App.  501. 

Appellant  has  assaulted  instruction  five,  because  it  told 
the  jury  **that  defendant  was  bound  to  know  the  construc- 
tion of  said  buildings,"  and  with  reference  to  plain- 

5.  tiff,  that  he  was  bound  to  know  such  defects  as  were 
obvious  to  one  in  the  exercise  of  oMinary  care,  but 

that  such  defects  would  not  preclude  a  recovery  by  plain- 
tiff, unless  they  further  found  that  plaintiff  realized  and 
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appreciated  the  dangers,  if  any,  to  him,  by  reason  of  such 
defects.  This  instruction  with  reference  to  appellant  is  not 
as  clear  as  it  might  be,  yet  when  it  is  considered  with  in- 
struction seven,  requested  by  appellant  and  given  to  the 
jury,  we  think  appellant  had  no  just  cause  to  complain  of 
the  action  of  the  court  in  this  respect.  Appellant  also  in- 
sists that  if  the  defects  were  obvious  to  appellee,  he 

6.  could  not  be  heard  to  say  that  he  did  not  appreciate 
the  dangers  arising  therefrom.  Plaintiff  was  twenty- 
four  years  of  age,  and  had  worked  in  and  about  appellant's; 
plant  from  May  to  the  time  of  the  accident.  There  is  no 
claim  of  inexperience,  or  other  reasonable  excuse  offered, 
why  he  should  not  be  held  to  appreciate  dangers  from  ob- 
vious  defects,  or  from  defects  of  which  he  had  actual  knowl- 
edge, but  this  question  is  taken  out  of  the  case  by  the  an- 
swers of  the  jury  to  certain  interrogatories  showing  that 
cestain  defects  in  the  construction  of  the  buildings  ci»ased 
them  to  fall,  and  that  appellee  did  not  know  of  these  de- 
fects, and  could  not  have  known  of  them  by  the  exercise 
of  ordinary  care.  With  this  showing  the  instruction  was 
not  prejudicial  to  the  rights  of  appellant.  Xichols  v.  Cen- 
tral Trust  Co.  (1909),  43  Ind.  App.  64;  Roush  v.  Roush 
(1900),  154  Ind.  562;  Ellis  v.  Citij  of  Hammond  (1901), 
157  Ind.  267. 

The  objections  urged  to  instructions  seven,  eight  and  nine 
are  not  of  sufficient  merit  to  require  extended  notice. 

Instruction  eleven  was  as  follows:  **If  you  find  for 
plaintiff,  it  will  be  your  duty  to  assess  his  damages.  In  as- 
sessing plaintiff's  damages,  you  should  take  into  ac- 

7.  count  his  loss  of  time,  if  any,  the  nature  and  extent 
of  his  injuries,  if  any,  his  loss  of  health,  if  any,  the 

lessening  of  his  ability  to  labor,  if  any  shown,  his  inability 
to  enjoy  life,  if  any  showoi,  his  pain  and  suffering,  if  any, 
and  if  you  find  that  his  injuries  are  permanent  you  may 
take  into  account  his  present  age  and  the  probable  length 
of  time  he  will  live,  and  assess  such  damages  for  his  losses 
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in  the  future  as,  in  your  opinion,  the  evidence  may  warrant 
you  in  believing  he  will  sustain.''  The  claim  is  made  that 
this  instruction  authorized  the  jury  to  assess  remote  and 
purely  speculative  damages.  It  will  be  noticed  that  the 
jury  was  directed  to  consider  as  an  element  of  damages 
plaintiff's  ** inability  to  enjoy  life."  In  the  class  of  cases 
to  which  this  one  belongs,  the  fixing  of  damages  in  the  very 
nature  of  things  must  rest,  to  some  extent,  upon  known  like 
injuries,  which  the  courts  have  regarded  as  some  basis  for 
fixing  reasonable  compensation.  Indianapolis  St,  R.  Co.  v. 
Ray  (1906),  167  Ind.  236.  How  the  jury  may  have  under- 
stood the  phrase  ** inability  to  enjoy  life,"  or  the  impor- 
tance which  the  jury  may  have  given  to  it,  we  have  no  way 
of  determining.  It  must  have  understood  that  it  referred 
to  an  element  other  than  those  mentioned,  viz,  loss  of  time, 
nature  and  extent  of  the  injuries,  loss  of  health,  ability  to 
labor,  and  pain  and  suffering.  Assuming  that  the  instruc- 
tion had  reference  to  appellant's  inability  to  enjoy  life  be- 
cause of  the  injury  inflicted,  then  the  question  might  arise 
as  to  what  is  meant  by  the  phrase  **to  enjoy  life,"  when 
considered  in  connection  with  all  the  other  elements  which 
the  jury  was  instructed  to  consider  in  fixing  the  amount  of 
compensation  it  should  assess.  This  instruction,  in  effect, 
is  similar  to  the  one  condemned  by  the  court  in  the  case  of 
City  of  Columbus  v.  Strassner  (1890),  124  Ind.  482.  In 
that  case  it  was  said  that  if  a  ''person  for  any  cause  has 
been  deprived  of  'personal  enjoyment,'  how  are  we  to  go 
about  adjusting  his  loss  on  a  money  basis?"  So  here.  What 
feature  in  life,  other  than  those  included  in  the  instruction, 
was  the  jury  to  consider  and  adjust  on  a  money  basis? 
That  which  might  appeal  to  one  might  be  unimportant  and 
of  no  consequence  to  another.  A  verdict  based  upon  such 
uncertainty  in  fixing  compensation  for  a  pecuniary  loss  suf- 
fered by  reason  of  injuries  received  might  be  based  largely 
upon  pure  speculation,  which  cannot  be  approved. 

This  court  in  the  case  of  Pittsburgh,  etc.,  R.  Co.  v.  Cozati 
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(1907),  39  Ind.  App.  682,  approved  an  instruction  which 
told  the  jurors  that  in  assessing  damages  'Hhey  might  con- 
sider, if  they  found  it  to  be  a  fact,  *that  the  plaintiff  will 
be  deprived  of  the  pleasure  and  satisfaction  in  life  that 
those  only  can  enjoy  who  are  possessed  of  a  sound  body  and 
the  free  use  of  all  of  its  members.'  "  See,  also,  American 
Stmwhoard  Co.  v.  Foust  (1895),  12  Ind.  App.  421.  A  like 
instruction  was  condemned  by  the  court  in  Pittsburgh,  etc., 
B.  Co.  V.  0 'Cornier  (1909),  171  Ind.  686,  and  as  to  that 
point,  the  cases  of  American  Strawboard  Co.  v.  Foust,  su- 
pra, and  Pittsburgh,  etc.,  B.  Co.  v.  Cozatt,  supra,  are  now 
overruled.  Other  questions  are  presented  not  likely  to  arise 
in  another  trial,  therefore  we  do  not  consider  them. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  triaL 


American  Central  Life  Insurance  Company 

V.  Rosenstein. 

[No.  6,530.  Filed  June  24,  1910.  Rehearing  denied  October  13. 
1910.  Motion  to  set  aside  ruling  on  petition  for  a  rehearing 
overruled  November  29,  1910.] 

1.  Insubance. —  Warranties. —  Breach. —  Avoidance.  —  Return  of 
Premium, — Answer. — In  an  action  on  an  insurance  policy,  an  an- 
swer setting  out  a  breach  of  warranty  and  an  avoidance  of  the 
policy  therefor,  must  show  a  return,  or  an  offer  of  return,  of  the 
premium,    p.  540. 

2.  CoNTBACTS. — Rescission. — Return  of  Consideration. — Election. — 
A  party  desiring  to  rescind  a  contract  must  return,  or  offer  to  re- 
turn, the  consideration,  and  place  the  other  party  in  statu  quo 
within  a  reasonable  time  after  he  knows  or  should  know  of  the 
matter  giving  the  right  to  rescind,    p.  542. 

3.  CONTRA.CTS. — Rescission. — Time  for. — Jury. — ^Whether  the  time 
elapsing  before  the  rescission  of  a  contract  is  reasonable,  is  usu- 
ally a  question  for  the  Jury,  but  where  the  facts  are  admitted,  it 
becomes  a  question  for  the  court,    p.  542. 

4.  Insubance. — "Foid"  Clauses.— Election. —  Effect  of.—'^'Voida' 
hie.** — Clauses  in  an  insurance  policy  providing  that  the  policy 
shall  become  void  upon  the  breach  of  d  condition  therein  con- 


538  APPELLATE  COURT  OF  INDIANA, 

American  Cent.  Life  Ins.  Co.  v,  Rosensteln— 16  Ind.  App.  537. 

talned,  render  the  policy  voidable  at  the  election  of  the  com- 
pany,   p.  542. 

5.  Insurance. — Breach  of  Warranty, — Rescission. — Time. — ^Where 
assured  died  on  January  19,  the  company  learned  of  an  alleged 
breach  of  warranty  in  March,  the  company  answered  the  bene- 
ficiary's complaint  on  September  16,  alleging:  that  the  policy  was 
void,  but  offering  no  return  of  premium,  the  company  tendered 
to  assured*s  widow,  assured's  mother  being  the  beneficiary,  the 
premium  paid,  which  was  refused,  and  the  company,  on  the  fol- 
lowing March  15.  answered  a  breach  of  warranty  and  a  tender  of 
the  premium  to  the  widow,  the  delay,  as  a  matter  of  law,  amounts 
to  an  election  to  aflSrm  the  contract,    pp.  644, 545, 546. 

6.  Insurance. — Anstcers. — Conclusions. — ^An  answer  that  the  de- 
fendant '*made  inquiry  at  the  office  of  the  clerk  of  the  circuit 
court  of  Marlon  county  to  ascertain  if  letters  of  administration 
had  Issued  •  •  •  and  that  defendant  was  informed  by  said 
clerk  that  no  proceedings  relative  to  said  estate  had  been  taken 
in  said  court,"  is  a  mere  conclusion,  the  defendant  being  required 
to  take  notice  of  the  issue  of  such  letters,    p.  544. 

7.  Pleading. — Presumptions. — ^The  presumption  Is  that  the  pleader 
has  stated  all  favorable  facts,    p.  545. 

8.  Insurance. — Forfeitures. — ^The  courts  will  not  enforce  a  for- 
feiture if  It  can  reasonably  be  avoided,    p.  546. 

9.  Insurance. — Breach  of  Warrantu. — Election. — An  Insurance 
company,  even  after  assured*s  death,  may  elect  to  rescind  its  con- 
tract at  any  time  that  it  ascertains  the  breach  thereof  by  the 
assured,  or  within  a  reasonable  time  thereafter,    pp.  546, 549. 

10.  Insurance.  —  Beneficiaries.  —  Vested  Rights.  —  Under  f4703 
Bums  1908,  Acts  1899  p.  30,  §26,  giving  the  assured  the  right, 
with  the  consent  of  the  insurer,  to  change  the  beneficiary  at  any 
time,  and  a  policy  giving  the  beneficiary  such  right,  the  benefici- 
ary does  not  have  a  vested  right  therein  until  after  the  death  of 
the  assured,    p.  546. 

11.  Insurance. — Beneficiaries. — Election  to  Accept  Provisions  of 
Policy. — ^The  filing  of  an  action  by  the  beneficiary  to  collect  an 
insurance  policy,  constitutes  an  acceptance  of  the  policy  by  such 
beneficiary,    p.  547. 

12.  Insurance. — Beneficiaries. — Equities. — A  beneficiary  takes  an 
insurance  policy  burdened  with  all  of  the  equities  in  favor  of  the 
company,  but  after  the  vesting  of  the  beneficiary's  rights  they 
cannot  be  devested  except  by  some  act  of  such  beneficiary,   p.  547. 

13.  Insurance. — Breach  of  Warranty. — Rescission. — Tender. — To 
Whom. — After  the  death  of  assured,  a  tender  of  the  premium  in 
avoidance  of  the  policy  for  breach  of  warranty,  or  for  fraud, 
must  be  made  to  the  beneficiary.    Rabb,  J.,  dissents,    p.  547. 
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Prom  Superior  Court  of  Marion  County  (71,674) ;  Vin- 
son Carter,  Judge. 

Action  by  Amelia  Rosenstein  against  the  American  Cen- 
tral Life  Insurance  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

William  Watson  Woollen,  Evans  Woollen,  Russell  T,  By- 
ers  and  Chiilford  A,  Deitch,  for  appellant. 
Alvah  J.  Rucker  and  James  E.  Rocap,  for  appellee. 

Mters^  J. — This  action  was  brought  by  appellee  against 
appellant  on  June  22,  1906,  on  a  policy  of  life  insurance 
issued  by  appellant,  insuring  the  life  of  Frank  Rosenstein. 
The  complaint  was  in  one  paragraph,  and  its  sufficiency  is 
not  questioned.  Appellant  answered  in  eight  paragraphs. 
A  demurrer  for  want  of  facts  was  sustained  to  each  of  said 
paragraphs^  except  the  first,  which  w^as  a  general  denial. 
Appellant  then  withdrew  its  general  denial  and  refused  to 
plead  further,  and  thereupon  the  court  rendered  judgment 
in  favor  of  appellee.  From  that  judgment  this  appeal  was 
taken.  The  errors  here  relied  on  are  based  on  the  action  of 
the  lower  court  in  sustaining  a  demurrer  to  each  of  the  sev- 
eral paragraphs  of  answer,  and  in  rendering  a  judgment 
that  was  contrary  to  law. 

The  policy  named  appellee,  the  mother  of  the  insured,  as 
the  beneficiary.  Said  policy  was  issued  on  December  29, 
1905,  and  the  insured  died  on  January  19,  1906.  Each  of 
said  paragraphs  of  answer,  except  the  first,  proceeded  upon 
the  theory  that  the  insured  had  procured  appellant  to  issue 
to  him  a  policy  on  his  life,  by  misrepresentations  and  false 
statements  in  his  application,  and  by  false  answers  to  the 
company's  medical  examiner,  that  is  to  say,  he  falsely  stated 
that  he  had  never  made  any  application  to  any  other  life 
inEiurance  company,  which  application  had  been  declined, 
that  he  falsely  stated  that  he  had  never  engaged  in  the  sale 
of  intoxicating  liquors,  that  he  falsely  stated  his  use  of  in- 
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toxicating  liquors,  and  that  he  falsely  stated  the  attendance 
of  and  treatment  by  a  phjrsician;  that  the  insured  by  said 
application  agreed  **that  each  and  all  of  the  following  state- 
mentSy  answers  and  agreements,  as  well  as  all  statements 
and  answers  made  to  the  company's  medical  examiner,  shall 
be  and  are  warranties  that  the  facts  and  things  therein  con- 
tained are  true."  The  policy  recited  that  it  was  issued  **in 
consideration  of  the  agreements  and  warranties  in  the  writ- 
ten and  printed  application  for  this  policy  of  insurance, 
which  is  hereby  made  a  part  of  this  contract." 

In  the  second,  third  and  fourth  paragraphs  of  the  an- 
swer the  pleader  sought  to  have  the  contract  rescinded  on 
the  ground  of  alleged  breaches  of  warranty,  without 

1.  showing  a  return  or  an  offer  to  return  the  pre- 
mium paid  by  the  insured  upon  its  discovery  of  the 
alleged  breaches.  The  failure  to  return  or  offer  to  return 
the  money  received  by  it  on  accoimt  of  the  contract  was 
fatal  to  each  of  the  paragraphs  as  against  a  demurrer  for 
want  of  facts.  United  States,  etc.,  Ins.  Co.  v.  Clark  (1908), 
41  Ind.  App.  345,  and  cited  cases;  Burgett  v.  Teal  (1883), 
91  Ind.  260;  Worley  v.  Moore  (1884),  97  Ind.  15;  Bandage 
V.  Studdbaker  Bros.  Mfg.  Co.  (1895),  142  Ind.  148,  34  L. 
R.  A.  363,  51  Am.  St.  165. 

Upon  examination  of  the  record,  we  find  that  the  first 
four,  and  no  other,  paragraphs  of  answer  were  filed  Sep- 
tember 15,  1906,  and  the  demurrers  to  all  except  the  first 
were  sustained  on  October  13,  1906.  Then  follows  an  entry 
dated  March  15,  1907,  showing  the  filing  of  the  amended 
fifth,  sixth,  seventh  and  eighth  paragraphs  of  answer.  The 
transcript  does  not  show  the  filing  of  the  paragraphs  that 
the  ones  now  being  considered  are  said  to  amend,  nor  does 
it  show  anything  with  reference  to  the  facts  set  forth  in 
such  original  paragraphs,  if  such  were  filed.  Each  of  these 
so-called  amended  paragraphs  proceeds  upon  the  theory 
that  the  policy  in  question  was  issued  under  such  circum- 
stances as  rendered  it  voidable  at  the  election  of  appellant, 
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and  that  appellant  elected  to  rescind  the  contract,  and 
offered  to  return  the  premium  received  by  it  on  account 
thereof.  The  averments  of  each  answer  respecting  appel- 
lant's offer  to  return  said  premium  are  as  follows:  '* De- 
fendant says  that  on  learning  that  said  answer  [referring 
to  a  certain  answer  in  the  application]  was  false  and  un- 
true, the  defendant  took  steps  to  return  the  premium  re- 
ceived on  account  of  said  policy,  and  made  inquiry  at  the 
of&ce  of  the  clerk  of  the  circuit  court  of  Marion  county  to 
ascertain  if  letters  of  administration  had  issued  on  the  es- 
tate of  said  Frank  Rosenstein,  or  if  said  estate  had  been  in 
said  court;  and  that  defendant  was  informed  by  said  clerk 
that  no  proceedings  relative  to  said  estate  had  been  taken 
in  said  court."  It  was  also  averred  that  the  insured  left 
surviving  him  his  wife,  Ida  Rosenstein,  who,  on  October 
31,  1906,  by  proper  proceedings  in  the  Marion  Circuit 
Court,  had  set  over  to  her  by  order  of  that  court  the  entire 
estate  of  the  insured,  in  value  less  than  $500;  **that  upon 
learning  of  the  fact  that  the  Marion  Circuit  Court  had  set 
over  to  said  Ida  Rosenstein,  widow  of  Frank  Rosenstein, 
the  entire  estate  of  said  Frank  Rosenstein,  it,  on  or  about 
the  first  of  November,  1906,  tendered  to  said  Ida  Rosenstein 
the  sum  of  $68.25,  being  the  premium  paid  by  said  Frank 
Rosenstein  to  defendant  for  and  on  account  of  said  policy 
of  insurance  herein  sued  upon;"  that  she  refused  said  ten- 
der and  refused  to  accept  said  sum  **for  and  on  account  of 
said  policy,  as  aforesaid,  and  defendant  now  brings  into 
court  said  sum  of  $68.25,  and  by  leave  of  court  deposits  the 
sum  with  the  clerk  of  this  court  for  the  benefit  of  said  Ida 
Rosenstein,  widow,  or  for  the  benefit  of  such  other  person 
or  persons  as  the  court  may  determine  is  or  are  entitled 
thereto."  In  March,  1906,  appellant  learned  of  the  un- 
truthfulness of  certain  answers  in  said  application. 

In  this  State  the  rule  is  well  settled  by  a  long  line  of  de- 
cisions, beginning  with  the  case  of  Calhoun  v.  Davis  (1851), 
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2  Ind.  •532,  that  before  a  party  will  be  allowed  to 

2.  rescind  his  contract  he  must  restore,  or  offer  to  re- 
store, the  other  party  to  his  original  situation.    But 

this  rule  must  be  considered  in  connection  with  another 
equally  as  well  supported,  to  the  effect  that  before  a  party 
can  have  a  rescission  of  a  contract  for  fraud  or  for  breach 
of  warranty  he  must  not  only  return  or  offer  to  return 
whatever  of  value  he  had  received  by  the  contract,  but  he 
must  elect  to  rescind  and  place  the  other  party  in  statu  quo 
within  a  reasonable  time,  or  ''with  reasonable  promptitude" 
after  knowledge  of  the  facts  relied  on  for  a  rescission.  A 
failure  to  pursue  this  course  affirms  the  contract.  Homer 
V.  Lowe  (1902),  159  Ind.  406;  Modern  Woodmen,  etc.,  v. 
Vincent  (1907),  40  Ind.  App.  711;  United  States,  etc.,  Ins, 
Co.  V.  Clark,  supra;  Fisher  v.  Wilson  (1862),  18  Ind.  133; 
Watson  Coal,  etc.,  Co.  v.  Casteel  (1879),  68  Ind.  476; 
Schreiher  v.  Oerman-American  Hail  Ins.  Co.  (1890),  43 
Minn.  367;  State  Ins.  Co.  v.  Gray  (1890),  44  Kan. 

3.  731.  In  such  cases  a  reasonable  time  is  ordinarily  a 
question  of  fact,  but  where  the  facts  have  been  as- 
certained, or  where  they  are  undisputed  or  admitted,  it  be- 
comes a  question  of  law.  American,  etc.,  Olass  Co.  v.  /ndi- 
ana,  etc.,  Oil  Co.  (1906),  37  Ind.  App.  439;  Pickel  y. 
Phenix  Ins.  Co.  (1889),  119  Ind.  291,  300;  Employers,  etc., 
Corp.  V.  Light,  etc.,  Co.  (1902),  28  Ind.  App.  437;  Hill  v. 
Hohart  (1839),  16  Me.  164;  Wingate  v.  King  (1843),  23 
Me.  35. 

We  are  not  unmindful  of  that  line  of  cases  holding  that 

it  is  unnecessary  for  the  insurer  to  refund  the  premium  in 

order  to  avail  itself  of  a  stipulation  in  the  contract 

4.  providing  that  it  shall  be  void  in  case  the  applicant 
shall  misrepresent  a  fact  material  to  the  risk,  or  in 

case  of  misrepresentations  in  the  application  which  are 
made  warranties.  In  the  contract  before  us  there  is  no 
such  stipulation.  Had  it  contained  such  a  stipulation  it 
would  not  be  void  under  the  settled  law  of  this  State,  but 
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voidable  at  the  election  of  appellant,  for  the  obvious  reason 
that  the  insurer  alone,  in  case  of  a  warranty,  may  waive 
or  take  advantage  of  it.  Masonic,  etc.,  Assn.  v.  Beck 
(1881),  77  Ind.  203;  Excelsior  Mut.  Aid  Assn.  v.  Riddle 
(1883),  91  Ind,  84;  Olens  Falls  Ins.  Co.  y.  Michael  (1907), 
167  Ind.  659;  Modem  Woodmen,  etc.,  v.  Vincent  (1907), 
40  Ind*  App.  711 ;  United  States,  etc.,  Ins.  Co.  v.  Clark,  su- 
pra; Aetna  Life  Ins.  Co.  v.  Bockting  (1907),  39  Ind.  App. 
586;  Selby  v.  Mutual  Life  Ins.  Co.  (1895),  67  Fed.  490. 

The  last  case  cited  was  an  action  on  three  life  insurance 
policies,  to  which  defendant  answered  in  avoidance,  untrue 
statements  of  the  insured  in  his  written  application  upon 
which  the  policies  were  issued.  In  that  case  it  was  said 
that  ''a  complete  defense  on  the  ground  of  a  breach  of  the 
warranty  could  be  made  only  by  alleging  that  defendant 
had  claimed  and  exercised  its  right  within  a  reasonable 
time,  and  that  there  had  been  an  actual  rescission  of  the 
contract,  or  at  least  the  answer  should  disaffirm  the  con- 
tract, and  plead  a  tender  of  the  premiums.  3  Am.  and  Eng. 
Ency.  Law  929,  932;  Parsons,  Contracts  (7th  ed.)  677, 
681." 

Olens  Falls  Ins.  Co.  v.  Michael,  supra,  was  an  action 
brought  upon  a  fire  policy,  wherein  it  was  provided:  "This 
entire  policy  shall  be  void  if  the  insured  has  concealed,  or 
misrepresented  in  writing  or  otherwise,  any  material  fact 
or  circumstance  concerning  this  insurance  or  the  subject 
thereof;  or  if  the  interest  of  the  insured  in  the  property  be 
not  truly  stated  herein;  •  •  •  this  entire  policy, 
•  *  *  shall  be  void  •  •  •  if  the  interest  of  the  in- 
sured be  other  than  unconditional  and  sole  ownership."  It 
was  shown  that  the  interest  of  the  insured  in  the  property 
covered  by  the  policy  was  that  of  life  tenants  only;  that  the 
policy  was  issued  without  any  oral  or  written  statement  and 
that  they  had  no  knowledge  of  the  condition  in  said  policy 
with  reference  to  title.  In  that  case  it  was  held  that  the  word 
**void"  was  used  in  the  policy  in  the  sense  of  ** voidable." 
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The  transcript  before  us  shows  that  the  insured  died  on 

January  19,  1906.     In  March,  1906,  appellant  knew  the 

facts  upon  which  it  might  base  a  rescission  of  the 

5.  contract.  It  then  inquired  of  the  clerk  of  the  Ma- 
rion Circuit  Court  regarding  letters  of  administra- 
tion on  the  estate  of  the  insured.  This  action  was  com- 
menced in  June,  1906.  September  15,  1906,  appellant  an- 
swered appellee's  complaint,  upon  the  theory  that  the  con- 
tract was  absolutely  void,  without  returning  or  offering  to 
return  the  premiums.  On  October  31,  1906,  by  proceedings 
begun  and  had  in  the  Marion  Circuit  Court,  the  property 
of  the  insured  was  set  over  to  the  widow  imder  §2943 
Bums  1908,  §2419  R.  S.  1881.  November  1,  1906,  the 
money  received  by  appellant,  on  account  of  said  policy,  was 
tendered  to  the  insured's  widow.  March  15,  1907,  appel- 
lant pleaded  a  tender  of  the  premium  and  paid  the  money 
into  court  for  the  use  of  the  party  entitled  to  it. 

From  these  facts  it  will  be  seen  that  no  reason  is  given 
for  a  tender  of  the  premiums  to  the  widow,  and,  in  the 
absence  of  the  facts,  we  are  not  authorized  to  infer  that 
the  tender  was  made  upon  a  rescission  of  the  contract.  At 
the  time  of  this  tender  this  action  had  been  pending  more 
than  four  months,  and  appellant  had  answered  the  com- 
plaint upon  the  theory  of  no  contract.  One  year  had 
passed  after  knowledge  of  all  facts,  and  this  action  was 
pending  nine  months  before  appellant  interposed  a  defense 
on  the  theory  of  a  rescission.     It  will  also  be  observed 

6.  that  in  none  of  said  paragraphs  of  answer  is  it  di- 
rectly   averred   that   the   insured   had   no   personal 

representative  to  whom  appellant  might  have  returned  the 
premiums.  The  averment  that  defendant  made  inquiry  at  the 
clerk's  oflBce  and  was  informed  by  the  clerk  that  no  proceed- 
ings relative  to  said  estate  had  been  taken  in  said  court,  is  not 
an  averment  of  the  fact  that  no  letters  had  been  issued.  H 
letters  had  issued,  appellant  was  bound  to  take  notice  thereof, 
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notwithstanding    the    clerk's    statement    to    the    contrary. 
It  is  a  familiar  rule  of  pleading,  that  all  presump- 
7.     tions  are  to  be  indulged  against  the  pleader.     The 
application  of  this  rule  to  the  facts  drawn  from  the 
pleadings  in  this  case,  warrant  the  conclusion  that  appel- 
lant did  not  elect  to  rescind  the  contract  until  ^larch  15, 
1907.    True,  prior  to  that  time,  with  knowledge  of  all 
5.     the  facts,  it  denied  liability  and  tried  to  avoid  pay- 
ment of  the  policy,  without  electing  to  disafl&rm  it. 
But  we  find  no  reason  for  indorsing  a  course  of  action  which 
will  allow  a  party  entitled  to  rescind  his  contract  to  retain 
all  of  its  benefits  until  all  efforts  for  a  successful  defense 
on  other  grounds  have  been  exhausted,  and  the  other  party 
thereby  put  to  expense,  before  electing  to  rescind  and  in 
good  faith  offering  to  return  that  which  he  has  thus  re- 
ceived.    The  principle  underlying  this  conclusion  is  well 
supported.    McCormick  v.  Royal  Ins.  Co.  (1894),  163  Pa. 
St.  184,  29  Atl.  747;    Continental  Ins.  Go.  v.  Waugh  & 
Son  (1900),  60  Neb.  348,  83  N.  W.  81;   Smith  v.  German 
Ins.  Co.  (1895),  107  Mich.  270,  65  N.  W.  236;    Towle  v. 
Ionia,  etc.,  Fire  Ins,  Co.  (1892),  91  Mich.  219,  51  N.  W. 
987;  Brink  v.  Hanover  Fire  Ins.  Co.  (1880),  80  N.  Y.  108; 
Georgia  Home  Ins.  Co.  v.  Allen  (1900),  128  Ala.  451,  30 
South.  537. 

The  payment  of  the  money  into  court,  as  stated,  in  the 
last  four  paragraphs,  and  the  averment  of  the  facts  regard- 
ing the  breach  of  warranty  by  the  insured,  together  with 
facts  showing  a  disaffirmance  of  the  contract,  would  not 
constitute  a  defense  to  appellee's  complaint,  if  the  election 
to  rescind  and  its  offer  of  statu  quo  was  not  within  a  reason- 
able time  after  learning  of  the  facts  upon  which  it  claimed 
a  forfeiture. 

The  law  does  not  favor  forfeitures,  and  courts  will  look 
carefully  to  every  circumstance,   act  or  course  of  action 
Vol.  46—35 
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indicating  an  election  to  waive  a  forfeiture.    **Such 

8.  a  waiver  need  not  be  based  upon  any  new  agree- 
ment of  an  estoppeL"    Titus  v.  Olens  Falls  Ins,  Co. 

(1880),81N.  Y.  410,  419. 

In  the  case  of  Queen  Ins.  Co.  v.  Young  (1888),  86  Ala. 
424,  5  South.  116,  11  Am.  St.  51,  quoted  with  approval 
by  this  court  in  the  case  of  Supreme  Tribe,  etc.,  v.  Halt 
(1909),  24  Ind.  App.  316,  324,  79  Am.  St.  262,  it  was  held: 
**If  the  company,  after  knowledge  of  the  breach,  enters 
into  negotiations  or  transactions  with  the  assured,  which 
recognize  and  treat  the  policy  as  still  in  force,  or  induces 
the  assured  to  incur  trouble  or  expense,  it  will  be  regarded 
as  having  waived  the  right  to  claim  the  forfeiture.'*  See, 
also.  Baker  v.  New  York  Life  Ins.  Co.  (1896),  77  Fed.  550. 

If  the  insured  violated  his  contract,  and  appellant  was  not 

aware  of  all  the  facts  until  after  the  insured's  death,  it  still 

had  the  right  to  take  advantage  of  such  breach  or  to 

9.  waive  it.    Masonic,  etc.,  Assn.  v.  Beck,  supra.    Upon 
the  admitted,  facts,  the  delay  of  appellant  in  exer- 
cising its  right  to  rescind  the  contract  was  unreasonable. 

New  York  Life  Ins.   Co.   v.   Baker    (1897),  83  Fed. 
5.     647,  652,  27  C.  C.  A.  658 ;  Frasier  v.  New  Zealand 

Ins.  Co.  (1901),  39  Ore.  342,  64  Pac.  814. 
Aside  from  the  question  before  discussed,  and  the  conclu- 
sion reached  necessarily  affirming  the  judgment,  counsel  for 
appellant  insist  that,  under  the  facts  in  this  case,  the  widow 
of  the  insured  was  the  only  person  entitled  to  receive  a  re- 
turn of  the  premium  on  rescission  of  the  contract.    This 
contention,  of  course,  is  based  upon  the  further  fact  that 
the  insured  had  no  personal  representative,  and  that  the 
beneficiary  had  no  right  to  the  proposed  return  premium. 
The  contract  here  in  question  was  one  entered  into  for 
the  benefit  of  a  third  party,  known  as  the  beneficiary,  but 
by  a  provision  of  the  law  authorizing  the  appellant 
10.   to  do  business  (§4703  Burns  1908,  Acts  1899  p.  30, 
§26),  and  by  the  terms  of  the  contract  of  insurance. 
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the  beneficiary  had  no  vested  interest  therein  prior  to  the 

death  of  the  insured.    Equitable  Life  Assur,  Soc,  etc.,  v. 

Stough  (1910),  45  Ind.  App.  411.    But  upon  the  death  of 

the  insured  the  interest  of  the  beneficiary  vested,  and 

11.  the  bringing  of  suit  to  enforce  payment  of  the  policy 
was  an  election  by  her  to  accept  the  contract.    Hav- 
ing accepted  the  contract,  it  thereafter  became  her  contract 
and  was  enforceable  only  by  her  or  her  representative.    The 

death  of  the  insured  matured  the  policy,  and  while 

12.  appellee  occupied  no  better  position  than  the  insured 
with  reference  to  equities,  or  other  grounds  affecting 

the  validity  of  the  policy,  yet  from  that  time  on  her  interest 
could  not  be  divested  or  defeated  except  by  her  own  act, 
or  as  provided  for  in  the  policy.  Penn  Mut.  Life  Ins.  Co, 
V.  Norcross  (1904),  163  Ind.  379.  Appellant's  liability 
upon  the  policy  was  no  longer  to  the  insured,  but  to  such 
beneficiary ;  for,  as  stated  in  the  case  of  Johnson  v.  Central 
Trust  Co.  (1903),  159  Ind.  605,  610:  '^t  is  the  law  that 
creates  the  necessary  privity,  upon  the  acceptance  of  such 
third  party,  and  he  thereby  secures  the  advantages  and 
must  bear  the  burdens  that  properly  belong  to  him  as  a 
party  to  the  contract."  See,  also,  Foster  v.  Leininger 
(1904),  33  Ind  App.  669;  Miller  v.  Billingdy  (1873),  41 
Ind.  489;  Miller  v.  Laiidy  etc.,  Co.  (1872),  66  N.  C.  503. 

The  position  of  appellee  with  respect  to  the  policy  in  suit 
excludes  the  widow  or  the  personal  representative  of  the  in- 
sured from  in  any  manner  doing  anything  which 

13.  would  jeopardize  her  rights  or  interest  in  the  policy 
or  her  right  of  action  thereon.     It  appears  to  us 

that  the  relation  of  appellant  and  appellee  is  somewhat 
analogous  to  that  of  debtor  and  creditor,  wherein  the  rule 
respecting  tender,  as  collected  from  the  decided  cases,  seems 
to  be  as  follows:  **A  valid  tender  can  only  be  made  to  the 
holder  of  the  debt,  or  some  person  representing  him,  who 
has,  at  the  time  of  the  tender,  power  to  accept  it,  and  who, 
if  the  circumstances  call  for  a  transfer  of  the  debt,  has  also 
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power  to  assign  it."  28  Am,  and  Eng.  Ency.  Law  (2d  ed.) 
36. 

This  court  has  held  that  **a  tender  of  money,  to  be  suffi- 
cient, must  first  be  offered  to  the  party  entitled  to  receive 
it,  or  to  some  one  authorized  to  receive  it  for  him,  and,  if 
refused,  the  money  must  then  be  paid  into  court  for  his  use 
and  benefit."  Phoenix  Ins.  Co,  v.  Overman  (1899),  21  Ind. 
App.  516. 

The  law  governing  tender,  to  which  we  have  referred, 
and  the  settled  law  in  this  State  requiring  insurance  com- 
panies to  return  or  offer  to  return  the  fruits  of  their  con- 
tracts with  the  insured,  if  they  would  rescind  them,  being 
entirely  consistent  during  the  lifetime  of  the  insured,  are 
not  rendered  inharmonious  by  the  substitution  of  the  bene- 
ficiary in  place  of  the  insured  after  the  latter 's  death.  For, 
as  we  have  seen,  the  law  governing  this  class  of  contracts 
creates  the  necessary  privity  on  the  part  of  the  beneficiary, 
and  thereafter  the  company  and  the  beneficiary  are  the  only 
parties  in  interest.  The  purpose  of  appellant  in  offering  to 
return  the  premium  was  not  that  it  should  be  applied  upon 
the  contract,  but  to  avoid  it,  and  if  appellee  alone  could  en- 
force payment  of  the  contract,  she  alone  could  have  ac- 
cepted a  return  of  the  premium  in  bar  of  the  action,  a  thing 
the  personal  representative  of  the  insured  or  the  widow 
could  not  do. 

It  must  be  kept  in  mind  that  the  policy  in  question  was 
not  void,  but  voidable  at  the  election  of  the  insurer,  and 
that  the  rules  applicable  to  a  recovery  of  the  premium  in 
the  one  case  are  not  applicable  in  the  other.  Shelby  v.  Mui. 
Life  Ins.  Co,,  supra;  American,  etc,  Ins.  Co.  v.  Bertram 
(1902),  163  Ind.  51,  64  L.  R.  A.  935;  American  Mut,  Life 
Ins.  Co,  V.  Mead  (1906),  39  Ind.  App.  215. 

The  question  now  being  considered  is  one  of  first  impres- 
sion in  this  State,  and  sound  reason  requires  us  to  hold  that 
an  election  to  rescind  because  of  a  breach  of  warranty  or 
for  fraud  should  not  only  be  made  known  to  the  person  en- 
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titled  to  enforce  payment  of  the  policy,  but  a  tender  or  offer 

to  return  the  premiums  should  be  made  to  such  per- 

9.    son  with  reasonable  promptitude  after  knowledge  of 

all  the  facts.     In  case  of  refusal  to  accept  and  suit  is 

commenced  on  the  policy,  such  premiums  may  be  paid  into 

court  for  the  benefit  of  the  party  entitled  thereto.    But  in 

this  case,  as  we  have  seen,  the  tender  came  too  late. 

The  ease  of  Hexon  v.  Knights,  etc.  (1908),  140  Iowa  41, 
117  N.  W.  19,  was  an  action  upon  a  certificate  of  member- 
ship in  a  society,  the  by-laws  of  which  made  such  certificate 
void  in  case  the  insured  engaged  in  a  prohibited  occupation. 
The  occupation  of  the  insured  at  the  time  of  his  death  being 
prohibited  and  the  society  not  having  waived  the  by-law, 
and  not  having  discovered  the  fraud  until  after  the  in- 
sured's death,  and  there  being  no  legal  representative,  it 
appears  that  the  court  was  of  the  opinion  that  the  society 
was  excused  from  offering  to  return  the  premiums,  on  the 
theory  that  such  return  must  be  to  the  insured  or  to  his 
legal  representative.  But  in  that  opinion,  the  court  did  not 
consider  the  reasons  which  lead  us  to  a  different  conclusion 
Tvith  respect  to  the  person  legally  entitled  to  receive  a  return 
of  such  premiums,  if  the  company  desired  to  rescind  its  con- 
tract. 

The  demurrers  to  the  several  answers  were  properly  sus- 
tained. 

Judgment  affirmed. 

Comstock,  C.  J.,  Watson,  Hadley  and  Roby,  JJ.,  concur, 
^bb,  J.,  dissents. 

Dissenting  Opinion. 

Rabb,  J. — I  do  not  concur  in  the  view  that  in  order  to 
avoid  the  contract  of  insurance  sued  upon  it  was  essential 
that  the  insurance  company  tender  to  the  beneficiary  the 
premium  received  by  it  from  the  assured,  as  the  considera- 
tion for  its  contract. 
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Where  the  right  to  rescind  a  contract  requires  the  party 
seeking  such  rescission  to  place  the  other  contracting  party 
in  statu  quo,  the  tender  must  be  made  to  the  party  with 
whom  the  contract  was  made,  or  to  his  representative.  This 
rule  is  elementary  and  universal,  and  applies  to  a  contract 
of  insurance  equally  with  all  other  contracts. 

All  the  rights  of  a  beneficiary  in  an  insurance  contract 
grow  out  of  the  contract,  and  depend  upon  its  existence 
and  validity.  None  can  or  do  arise  out  of  its  rescission. 
The  rescission  of  the  contract  is  its  destruction.  It  leaves 
the  parties  as  though  the  contract  had  never  been  made. 

If  this  policy  vested — ^as  some  life  insurance  policies  do 
— a  present  interest  in  the  beneficiary  could  not  be  de- 
stroyed or  affected  by  any  subsequent  agreement  between 
the  company  and  the  insured,  and  if  the  assured  were  liv- 
ing, it  would  scarcely  be  contended  that  a  tender  of  the 
premium  paid,  made  to  the  beneficiary,  under  such  circum- 
stances, would  put  the  company  in  a  position  to  claim  a  re- 
scission of  the  contract,  on  the  grounds  set  forth  in  appel- 
lant's answer  in  this  case,  and,  in  my  view,  the  death  of 
the  assured  in  nowise  altered  the  duties  and  the  rights  of 
the  company  in  this  respect. 


Tell  City  Canning  Company  v.  Wilbur. 

[Xo.  7,151.    Filed  December  6,  1910.] 

1.  Appeal. — Instructions. — How   Made  Part  of  Record. — ^Instruc- 
tions can  be  made  u  part  of  the  record  under  §561  Bums  1908,. 
Acts  1907,  p.  652,  only  by  having  them  authenticated  by  the  sig- 
nature of  the  trial  Judge,    p.  551. 

2.  Appeal. — Instructions, — How  Made  Part  of  Record. — Under 
§691  Bums  1908,  §650  R.  S.  1881,  instructions  can  be  made  a  part 
of  the  record  only  by  an  order  of  the  court,  a  recital  that  they 
are  made  a  part  of  the  record  being  insufficient,    p.  551. 

3.  Appeal. — Briefs. — Waiver. — Points  not  discussed  are  waived. 
p.  551. 

From  Perry  Circuit  Court;  C.  W.  Cook,  Judge. 
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Action  by  Charles  B.  Wilbur  against  the  Tell  City  Can- 
ning Company.  Prom  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Norman  E.  Patrick,  for  appellant. 

John  W.  Ewing  and  William  H.  Boose,  for  appellee 

Rabb,  J. — The  only  question  attempted  to  be  raised  by 

this  appeal  involves  the  correctness  of  certain  instructions 

given  by  the  court  upon  its  own  motion  to  the  jury, 

1.  The  instructions  complained  of  are  not  brought  into 
the  record  by   a   bill   of   exceptions.    They  are  not 

properly  in  the  record  under  the  provisions  of  §561  Burns 
1908,  Acts  1907  p.  652,  because  they  are  not  authenticated 
by  the  signature  of  the  judge,  as  required  by  the  provisions 
of  this  section.  Strong  v.  Ross  (1905),  36  Ind.  App.  174. 
They  are  not  properly  in  the  record  under  the  provisions 
of  §691  Burns  1908,  §650  R.  S.  1881,  under  which  section 
it  is  manifest  they  are  attempted  to  be  brought  into 

2.  the  record,  because  the  record  fails  to  disclose  an 
order  of  the  court  making  the  instructions  a  part  of 

the  record.    There  is  a  recital  that  they  are  made  part  of 

the  record,  but  no  order  of  the  court  authorizing  it  appears. 

The  question  upon  which  a  reversal  is  sought  is  therefore 

not  presented.     Other  errors  are  assigned,  but  not 

3.  discussed,  and  are  waived. 

Judgment  of  the  court  below  aflRrmed. 


Schaffner  v.  Voss  et  al. 

[No.  6,883.    Filed  December  7,  1910.] 

1.  MoBTQAOES. — Notice, — Constructive. — Where  a  vendor  takes  a 
mortsrage  as  part  payment  of  the  purchase  price  of  the  land  sold, 
and  records  it,  subsequent  purchasers  of  such  land  are  charged 
with  constructive  notice  thereof,    p.  556. 

2.  Vendob  and  Purchaser. — Equities. — A  vendor  whose  lands  are 
subject  to  a  valid  recorded  mortgage  can  transfer  only  such  rights 

'    as  he  has  in  the  premises,    p.  556. 
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3.  Vendor  and  Pubchaseb. — Mortgages. — Sale  after  Foreclosure 
Suit  is  Begun, — Purchasers  Pendente  Lite. — Lis  Pendens  Notice. 
— Where  a  purchaser  buys  mortgaged  real  estate  after  the  begin- 
ning of  a  foreclosure  suit,  he  becomes  a  purchaser  pendente  lite, 
and  is  bound  by  the  decree  entered  in  the  suit,  and  this  is  true 
without  the  filing  of  the  statutory  lis  pendens  notice  ( §329  Burns 
1908.  Acts  1889  p.  201 ) .     p.  556. 

4.  MoBTGAGES. — Forcclosure. — Parties. — Subsequent  Purchasers, — 
Deeds, — ^ofiee. — A  mortgagee,  on  filing  a  foreclosure  suit,  is 
chargeable  with  all  deeds  to  such  real  estate,  on  record  at  the 
time  of  such  filing,  and  If  any  grantee  thereof  is  omitted,  as  a 
party,  his  rights  will  not  be  aflPected.    p.  557. 

5.  Action. — Commencement  of. — Publication  of  Notice. — Foredo- 
sure  of  Mortgage. — ^A  suit  against  a  nonresident  for  the  foreclo- 
sure of  a  mortgage  is  deemed  commenced  at  the  time  of  the  first 
publication  of  the  nonresident  notice,    p.  557. 

6.  Deeds. — Delivery. — Burden  of  Proof. — The  execution  of  a  deed 
includes  its  delivery;  and  the  burden  of  proving  delivery  rests 
upon  the  one  claiming  under  it.    p.  557. 

7.  Deeds. — Delivery. — Evidence. — Appeal. — Where  the  evidence  as 
to  the  delivery  of  a  deed  was  unsatisfactory,  furnishing  a  basis 
for  various  inferences,  in  many  respects  contradictory  and  un- 
certain, and  the  trial  court  has  found  that  such  delivery  occurred 
subsequently  to  the  commencement  of  a  foreclosure  suit,  such  de- 
cision will  not  be  disturbed  on  appeal,    pp.  557,  558. 

8.  Deeds. — Delivery. — Leaving  at  Recorder's  Office. — ^The  unex- 
plained leaving  of  a  deed,  by  the  grantor,  at  the  recorder's  office, 
is  deemed  a  delivery  of  such  deed.    p.  558. 

From  Lake  Circuit  Court;  W,  C.  McMahan,  Judge. 

Suit  by  Charles  Schaflfner  against  Joachim  Voss  and 
others.  Prom  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

N.  X.  Agnew  and  C,  B.  Tinkham,  for  appellant. 
Johannes  Kopelke,  for  appellees. 

Myers,  J. — On  June  8,  1907,  appellant  filed  his  com- 
plaint in  the  court  below,  wherein  it  appears  that  on  No- 
vember 15,  1890,  Joachim  Voss  was  the  fee-simple  owner  of 
certain  real  estate  in  Lake  county,  Indiana,  and  on  that  day 
by  warranty  deed  conveyed  such  real  estate  to  Arthur  E. 
Clark,  who  thereupon  executed  a  purchase-money  mortgage 
on  said  land  to  said  Voss  to  secure  the  unpaid  purchase 
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money.  On  November  24,  1890,  said  Clark  conveyed  said 
land  to  Peter  Stein.  Thereafter  said  Stein  caused  said  real 
estate  to  be  subdivided  and  platted  into  lots,  and  said  plat 
to  be  recorded  in  the  recorder's  office  of  Lake  county,  Indi- 
ana. On  December  19,  1890,  said  Stein  conveyed  said  real 
estate  to  the  ToUeston  Park  Company,  the  granted  assum- 
ing and  agreeing  to  pay  said  mortgage.  On  November  27, 
1892,  said  ToUeston  Park  Company  conveyed  to  Jacob 
Scliimelfenig  two  of  said  lots,  and  on  November  29,  1892, 
four  additional  lots.  On  October  22,  1895,  said  Schimel- 
fenig  conveyed  said  lots  then  owned  by  him  to  appellant, 
Charles  Schaffner.  On  October  25,  1895,  said  deed  of  ap- 
pellant was  recorded  in  the  office  of  the  recorder  of  said 
county.  On  October  21,  1895,  said  Voss  filed  in  the  office 
of  the  clerk  of  the  Lake  circuit  court  his  complamt  to  fore- 
close said  mortgage.  At  the  time  of  filing  said  complaint 
appellant  was  a  nonresident  of  the  State  of  Indiana,  and 
was  not  at  that  time,  or  thereafter,  made  a  party  to  said 
suit,  nor  was  he  notified  of  the  pendency  of  said  suit  by 
any  service  of  process  nor  with  notice  by  publication.  At 
the  time  of  accepting  said  conveyance  appellant  had  no  no- 
tice or  knowledge  of  the  filing  of  said  complaint,  or  the 
beginning  of  said  foreclosure.  Appellant's  grantor,  Schim- 
elfenig,  was  a  nonresident  of  the  State,  and  was  made  a 
party  to  said  foreclosure  proceeding,  and  was  given  notice 
by  publication,  which  notice  was  published  in  a  newspaper 
of  general  circulation  in  said  county,  the  first  notice  appear- 
ing on  October  24,  1895,  and  the  last,  on  November  7,  1895. 
On  February  4,  1896,  in  the  Lake  Circuit  Court,  such  pro- 
ceedings were  had  that  all  defendants  named  in  the  com- 
plaint were  defaulted,  the  cause  submitted  to  the  court  for 
trial,  and  a  finding  made  and  judgment  rendered  in  favor 
of  Voss ;  that  thereafter  proceedings  were  had  according  to 
law,  and  said  real  estate  was  sold  by  the  sheriff  to  said 
Voss;  that,  at  the  expiration  of  a  year  from  the  date  of 

• 

sale,  the  sheriff  of  Lake   county   executed   to   said  Voss  a 
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sheriff  *s  deed  for  all  the  real  estate  covered  by  said  mort- 
gage, including  said  six  lots.  On  August  10,  1896,  Voss 
and  his  wife  executed  a  warranty  deed  to  Alma  Hess  for 
two  of  said  lots,  and  on  the  same  day  executed  a  warranty 
deed  to  Hilda  Hess  for  the  other  four  of  said  six  lots,  which 
deeds  were  recorded  in  the  deed  records  of  said  county; 
that  the  lots  conveyed  to  SchimeLfenig  were  the  first  lots 
sold  at  said  foreclosure  sale;  that  said  lots  at  the  fore- 
closure sale  were  sold  at  an  average  of  about  $10  each. 
Appellant  also  alleges  that  he  is  the  owner  in  fee  simple  of 
said  six  lots,  and  that  he  is  entitled  to  have  his  title  quieted 
as  against  said  foreclosure  and  as  against  Yoss,  Hess  and 
Hess ;  that  he  is  willing  to  pay  $10  each,  with  interest,  from 
the  date  of  the  execution  of  said  mortgage,  to  redeem  said 
lots,  if  the  court  find  they  are  still  subject  to  a  proportion- 
ate share  of  said  mortgage.  Appellant  demands  that  his 
title  be  quieted,  or  that  he  be  permitted  to  redeem  said  lots. 

Defendants  answered  by  a  general  denial.  There  was  a 
trial  by  the  court,  and  finding  and  judgment  for  defend- 
ants. Appellant's  motion  for  a  new  trial,  on  the  ground 
that  the  decision  of  the  court  was  contrary  to  law  and  was 
not  supported  by  sufficient  evidence,  was  overruled. 

The  only  error  assigned  is  based  on  the  overruling  of  the 
motion  for  a  new  trial. 

The  facts  stated  in  the  coniplaint  concerning  the  title  of 
the  lots  in  question  were  admitted  to  be  true,  the  contro- 
verted question  being  whether  appellant  was  a  good-faith 
purchaser  of  said  lots,  and  paid  value  for  them  before  the 
commencement  of  the  Voss  foreclosure  suit. 

Appellant's  evidence  was  in  the  form  of  a  deposition, 
which  showed  that  at  the  time  he  purchased  the  lots  in 
suit,  and  at  the  time  of  the  trial,  he  resided  at  Chicago, 
Illinois;  that  said  Jacob  Schimelfenig  was  his  brother-in- 
law  ;  that  he  purchased  the  lots  in  the  f aU  of  1895,  for  $1,- 
000,  and  in  good  faith,  and  did  not  know  of  the  Voss  suit 
at  that  time.    Upon  cross-examination  he  testified  that  hi& 
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brother-in-law  came  to  him  in  Chicago  and  asked  him  to 
buy  the  lots,  as  he  needed  the  money ;  that  he  did  not  know 
who  drew  the  deed;  that  after  it  was  made  out  and  signed 
it  was  shown  to  him,  and  he  told  his  brother-in-law  to  have 
it  recorded ;  that  the  deed  for  the  lots  was  recorded  before 
it  was  turned  over  to  him ;  that  he  did  not  know  much  about 
the  lots  or  their  value;  that  his  brother-in-law  wanted 
the  money  paid  to  his  wife,  which  he  did,  making  payment 
by  check  as  follows:  December  28,  1895,  $39,  December 
31,  1895,  $50;  May,  1896,  $200;  November,  1896,  $75;  De- 
cember, 1896,  $25;  March,  1897,  $100;  April,  1897,  $100; 
September,  1897,  $50 ;  October,  1897,  $150 ;  November,  1897, 
$150;  December,  1897,  $150.  He  also  testified  that  when 
he  bought  the  lots  his  brother-in-law  owed  him  some  money, 
but  he  did  not  recollect  whether  that  indebtedness  was  taken 
into  consideration.  He  did  not  remember  when  he  received 
the  deed,  and  did  not  know  whether  he  received  an  abstract 
of  title,  for  the  reason  that  he  did  not  pretend  to  keep  track 
of  his  private  papers — ^that  was  done  by  some  one  else. 
He  was  engaged  in  two  lines  of  business.  He  testified: 
**I  do  not  give  my  private  matters  any  attention."  He  did 
not  remember  whiether  he  knew  of  the  Voss  mortgage  at 
the  time  he  made  the  purchase,  and  did  not  remember  what 
conversation  was  had  at  the  time  he  purchased  the  lots,  or 
whether  he  made  any  investigation  regarding  the  title,  as 
he  testified  **it  made  very  little  difference  to  me  whether 
the  lots  were  $5  or  $5,000,  because  he  was  my  brother-in- 
law  and  he  needed  the  money,*'  and  he  was  willing  to  let 
his  brother-in-law  have  the  $1,000,  whether  he  got  any  title 
to  the  lots  or  not.  With  reference  to  the  title,  he  thought 
he  took  his  brother-in-law's  word  for  it,  and  did  not  remem- 
ber what  he  said  on  the  subject.  On  reexamination  he  said 
that  Schhnelfenig  came  to  him  with  the  deed;  that  he  ex- 
amined it,  and  had  it  in  his  possession,  and  told  his 
brother-in-law  to  have  it  recorded  for  him. 

By  agreement  of  the  parties  the  affidavit  of  Joachim  Voss, 
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dated  December  31,  1907,  was  admitted  in  evidence, 
whereby  it  appears  that  he  knew  nothing  of  the  purchase 
by  Charles  Schaffner  of  any  of  said  lots  prior  to  the  time 
he  received  the  sheriff's  deed;  that  the  first  knowledge  he 
had  of  any  claim  of  Schimelfenig  to  the  lots  was  about 
three  months  before  the  making  of  the  affidavit.  This,  in 
substance,  was  all  the  evidence  given  in  the  cause.  Trial 
was  had  February  10,  1908. 

At  the  time  appellant  purchased  the  real  estate  in  ques- 
tion, the  mortgage  records  of  Lake  county  disclosed  the  fact 
that   Voss    held   a   mortgage    thereon.    Appellant's 

1.  claim  of  title  proceeded  from  Clark,  who  executed 
the  mortgage  to  Voss.     These  facts  are  sufficient  to 

charge  appellant  with  constructive  notice  of  the  Voss  mort- 
gage at  the  time  he  purchased  and  took  the  title  to  the  real 
estate  from  his  grantor,  Schimelfenig.    Schmidt  v.  Zahrndt 
(1897),  148  Ind.  447.      It  must  be  conceded  that 

2.  Schimelfenig    transferred    to    appellant    only    such 
right  or  interest  in  the  land  as  he  had  at  the  time 

he  parted  with  the  title  thereto.     It  must  also  be  conceded 
that  if  the  title  to  the  real  estate  in  question  was  in  Schim- 
elfenig, at  the  time  Voss  commenced  his  suit  to  fore- 

3.  close  his  mortgage,  appellant  must  be  regarded  as  a 
purchaser  pendente  lite,  and  therefore  bound  by  the 

decree  subsequently  entered  in  that  suit.  Randall  v.  Lower 
(1884),  98  Ind.  255;  Davis  v.  Barton  (1892),  130  Ind.  399; 
War  ford  v.  Svllivan  (1896),  147  Ind.  14.  As  said  in  the 
case  of  Eyster  v.  Oaff  (1875),  91  U.  S.  521,  23  L.  Ed.  403: 
**The  obvious  reason  for  this  is,  that  if,  when  the  jurisdic- 
tion of  the  court  has  once  attached,  it  could  be  ousted 
by  the  transfer  of  the  defendant's  interest,  there  would  be 
no  end  to  the  litigation,  and  justice  would  be  defeated  by 
the  number  of  these  transfers."  This  is  true  without  the 
filing  of  a  lis  pendens  notice  as  provided  by  §329  Bums 
1908,  Acts  1889  p.  201.  Rothschild  v.  Leonhard  (1904), 
33  Ind.  App.  452. 
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While  appellant  was  chargeable  with  constructive  notice 

of  the  Voss  mortgage,  Voss  must  be  regarded  as  having  had 

constructive  notice  of  appellant's  deed  after  it  was 

4.  recorded ;  and  under  the  facts  disclosed  by  the  record 
in  this  case,  in  order  to  cut  off  appellant's  right  of 

redemption,  Voss  must  have  commenced  his  suit  against  ap- 
pellant's grantor  while  the  title  to  the  real  estate  was  still 
in  him. 

Schimelfenig  was  made  a  party  to  the  foreclosure  pro- 
ceeding, and  as  to  him  the  suit  was  commenced  at  the  time 
of  the  first  publication   of  the  nonresident  notice, 

5.  which  was  October  24,  1895.     §317  Burns  1908,  §314 
R.  S.  1881;  Wood  v.  Bissell  (1886),  108  Ind.  229. 

On  October  25,  1895,  appellant's  deed,  dated  October  22, 
1895,  was  recorded.  The  theory  of  appellee  is  that  while 
the  deed  is  dated  October  22,  1895,  it  was  not  delivered  un- 
til after  it  was  recorded,  or,  in  any  event,  not  before  Oc- 
tober 25,  1895,  and  after  the  commencement  of  the  fore- 
closure suit  against  Schimelfenig. 

The   execution   of  a   deed  includes   its   delivery   to   the 

grantee,  which  is  necessary  to  divest  the  grantor  of  title. 

Fitzgerald  v.  Goff  (1884),  99  Ind.  28;  Rogers  v.  Eich 

6.  (1896),  146  Ind.  235.     The  delivery  of  a  deed  being 
one  of  the  necessary  elements  in  so  passing  title  to 

real  estate,  the  burden  of  showing  its  delivery  is  upon  the 

party  claiming  under  it.    Burkholder  v.  Casad  (1874),  47 

Ind.    418.    Whether    a    deed    has    been    delivered    is    a 

question  of  fact  to  be  determined  from  the  evidence 

7.  adduced  at  the  trial  of  the  cause,  and  the  trial  court 's 
finding  in  that  particular  will  not  be  disturbed  ori  ap- 
peal, where  the  record  discloses  evidence  from  which  such 
fact  might  have  been  found.  McReynolds  v.  Smith  (1909), 
172  Ind.  336;  State,  ex  rel,  v.  Scott  (1908),  171  Ind.  349; 
Rocker  v.  Metzger  (1908),  171  Ind.  364. 

It  has  been  held  that  the  leaving  of  a  deed  by  the  grantor 
at  the  recorder's  office  for  record,  in  the  absence  of  a  show- 
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ing  to  the  contrary,  will  be  regarded  as  a  delivery  of 
8.  such  deed.  Colee  v.  Colee  (1890),  122  Ind.  109,  17 
Am.  Stf  345;  Firemans  Fund  Ins.  Co.  v.  Dunn 
(1899),  22  Ind.  App.  332;  Franklin  Ins.  Co.  v.  Feist 
(1903),  31  Ind.  App.  390.  By  reference  to  the  evi- 
7.  dence  it  will  be  seen  that  appellant  does  not  claim 
to  have  made  a  payment  on  account  of  the  purchase 
of  the  lots  in  question  until  December  28,  1895,  although 
his  grantor  was  in  need  of  money.  Appellant  says  he  was 
shown  the  deed,  but  has  no  recollection  when  it  actually 
came  into  his  possession.  The  grantor  and  grantee  were 
brothers-in-law,  and  the  former  had  an  equity  in  the  lots 
in  question,  **and  he  needed  the  money,"  which  the  latter 
was  willing  to  furnish,  regardless  of  the  value  of  the  lots, 
but  who  did  not  find  it  convenient  or  necessary  to  furnish 
any  part  of  it  for  more  than  two  months  after  the  alleged 
sale  and  purchase,  and  then  only  $39,  which  was  paid  to 
the  wife  of  the  grantor.  It  appears  from  the  evidence  that 
during  the  month  of  September,  1895,  appellant  paid  to 
Schimelfenig  $500,  and  that  he  owed  appellant  some 
money  at  the  time  the  deed  was  made,  but  this  loan  does 
not  appear  to  have  entered  into  the  purchase  and  sale  of 
the  lots.  Schimelfenig 's  version  of  the  transaction  was  not 
before  the  court.  What  weight  the  trial  court  may  have 
given  these  various  items  of  evidence  tending  to  show  when 
the  deed  was  delivered,  we  have  no  way  of  determining, 
but,  in  view  of  the  ordinary  and  every-day  business  trans- 
actions, and  the  unsatisfactory  evidence  of  appellant,  it 
might  not  be  unreasonable  to  infer  that  the  deed  was  signed 
and  acknowledged  on  October  22,  and  recorded  on  October 
25,  as  shown  by  the  instrument,  without  the  knowledge  of 
appellant  and  for  the  purpose  of  securing  the  repayment 
of  the  money  then  owing  by  Schimelfenig  to  appellant.  If 
such  were  the  case,  and  the  deed  thereafter  ripened  into  an 
unconditional  conveyance  of  the  lots,  when,  under  the  evi- 
dence, did  this  most  likely  occur  ?     It  may  be  inferred  from 
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the  evidence  that  appellant  was  a  man  of  considerable  finan- 
cial strength,  and,  when  appealed  to  by  his  brother-in-law, 
he  took  the  lots  solely  because  he  desired  to  render  his 
brother-in-law  financial  assistance,  for  he  admits  that  he 
gave  no  attention  to  the  value  of  the  lots.  If  the  necessity 
for  financial  aid  on  the  part  of  the  grantor  was  then  pres- 
ent, which  might  be  inferred,  and  which  seems  to  have  been 
the  principal  inducement  pn  the  part  of  appellant  to  make 
the  alleged  purchase,  the  time  of  the  first  payment,  Decem- 
ber 28,  1895,  is  not  without  persuasive  force,  as  tending  to 
show  the  time  when  the  deed  was  actually  delivered  uncon- 
ditionally. But  this  is  not  at  all  the  only  conclusion  which 
the  evidence  will  justify,  for  it  more  strongly  supports  the 
finding  that  the  deed  was  not  delivered  until  left  with  the 
recorder  for  record,  which  was,  as  we  have  seen,  after  the 
first  publication  of  notice  to  nonresidents.  Either  of  the 
suggested  findings  would  make  appellant  a  purchaser  pen- 
dente lite,  and  therefore  bound  by  the  decree  subsequently 
rendered  in  the  Voss  foreclosure  suit.  We  are  convinced 
that  a  right  result  was  reached  on  the  merits  of  this  case. 
Judgment  affirmed. 


TOLLEY  ET  AL.  V.  ThOMAS. 
[No.  6,806.    Filed  December  9,  1910.] 

1.  Adverse  Possession. — Color  of  Title, — Possession  alone,  though 
continued  for  twenty  years,  will  not  disseize  the  owner,  nor  con- 
stitute adverse  possession,    p.  563. 

2.  Adverse  Possession. — Answer  of, — Sufficiency. — ^An  answer  that 
the  defendant^  in  1880,  received  a  sherifTs  deed  to  the  land  in 
dispute,  paying  therefor,  that  it  was  duly  recorded,  that  he  imme- 
diately took  possession  and  has  remained  in  open,  public,  notori- 
ous, adverse,  peaceable  and  exclusive  possession  for  more  than 
twenty  years,  claiming  to  be  sole  owner  and  exercising  com- 
plete dominion  over  it,  that  he  conveyed  a  right  of  way  across 
it,  paid  drainage  assessments,  fenced  it,  rented  it,  collecting  and 
using  the  rents,  paid  the  taxes,  quieted  title  as  against  a  mort- 
gage thereon,  guarded  the  land  and  cared  for  it,  and  that  he 
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neither  knew  the  claimants  nor  knew  of  their  claims  during  the 
twenty  years,  shows  color  of  title  and  actual  adverse  possession, 
pp.  563,  564. 

3.  Adverse  Possession. — Actual. — Character  of. — ^Actual  posses- 
sion is  deemed  to  be  such  possession  as  is  consistent  with  the 
character  of  the  land  in  question,  its  locality,  and  its  suitable  use. 
p.  564. 

4.  Adverse  Possession. — Evidence. — Admissibility. — Under  a  claim 
of  adverse  possession,  any  evidence  tending  to  show  actual,  open 
and  notorious  possession  under  a  claim  of  right  to  the  exclusion 
of  all  others,  for  twenty  years,  is  admissible,    p.  565. 

5.  Adverse  Possession. — Effect  of. — Color  of  Title, — ^Actual  ad- 
verse possession  for  tw«nty  years  has  the  effect  of  a  conveyance 
from  the  owner,  and  it  is  not  necessary  to  show  color  of  title, 
p.  566. 

6.  Vendor  and  Purchaser. — Subsequent  Grant  of  Same  Land.— 
Trusts. — Adverse  Possession. — Ordinarily  a  subsequent  grantee 
of  a  vendor  who  has  already  granted  the  same  land,  holds  as  a 
tenant,  or  trustee,  for  such  first  grantee;  but  such  rule,  where 
the  subsequent  grantee's  possession  is  hostile  and  adverse,  yields 

*to  the  rule  that  adverse  possession  for  twenty  years  perfects  the 
title,    p.  566. 

From  Starke  Circuit  Court;  Adrian  L,  Courtrighiy  Spe- 
cial Judge. 

Suit  by  Benjamin  F.  Thomas  against  William  V.  Tolley 
and  others.  From  a  decree  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Henry  M.  Bowling,  James  A.  Pritchard,  Peters  &  Peters 
and  Charles  C.  Kelley,  for  appellants. 
Otis  E.  Gulley,  for  appellee. 

Myers,  J. — In  the  court  below  appellee  commenced  a  suit 
which  he  prosecuted  to  judgment  against  appellants  quiet- 
ing his  title  to  certain  real  estate  in  Starke  county,  Indiana. 
The  complaint  was  in  one  paragraph,  answered  by  a  gen- 
eral denial.  Appellants'  cross-complaint  in  one  paragraph 
was  answ^ered  by  appellee  in  five  paragraphs,  to  all  of  which 
except  the  first,  which  was  a  general  denial,  a  reply  in  ^^' 
nial  was  filed. 

The  errors  relied  on  for  a  reversal  of  that  decree  ar® 
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based  on  the  overruling  of  appellants'  demurrer  to  appel- 
lee's amended  fifth  paragraph  of  answer  to  appellants' 
cross-complaint,  and  on  the  overruling  of  appellants'  mo- 
tion for  a  new  trial. 

In  the  cross-complaint  it  is  alleged  that  Eliza  E.  Tolley 
— ^a  person  of  unaound  mind,  md  in  this  suit  represented 
by  a  guardian — and  Elmer  E.  Tolley  are  the  sole  heirs  of 
William  V.  Tolley,  deceased,  who  derived  title  to  the  real 
estate  in  controversy  by  a  deed  from  John  C.  Parr  and  wife 
on  February  15,  1877,  which  deed  was  recorded  April  12, 
1877,  in  the  office  of  the  recorder  of  Starke  county;  that 
said  Eliza  E.  Tolley  and  Elmer  E.  Tolley  are  the  absolute 
owners  of  said  real  estate,  and  that  the  interest  therein 
claimed  by  appellee  is  inferior  and  junior  to  their  title,  and 
they  ask  to  have  their  title  quieted. 

In  substance  said  fifth  paragraph  of  answer  shows  that 
on  July  20,  1878,  the  sheriff  of  Starke  county  duly  sold  said 
real  estate  to  appellee  for  $355.42 ;  that  said  sale  was  made 
upon  a  decree  foreclosing  a  mortgage  executed  by  Milton 
R.  Bailey  to  appellee;  that  on  April  5,  1880,  the  sheriff 
executed  to  appellee  a  sheriff's  deed  for  said  real  estate, 
which  deed  was  duly  recorded  on  the  day  of  its  execution; 
that  appellee  on  April  5,  1880,  believing  said  sheriff's  deed 
vested  in  him  the  absolute  fee-simple  title  to  said  real  es- 
tate, in  good  faith  entered  upon  said  land,  and  for  more 
than  twenty  years  continuously  remained  in  open,  public, 
notorious,  adverse,  peaceable  and  exclusive  possession  thereof, 
claiming  to  be  the  sole  and  absolute  owner  thereof,  and  ex- 
ercising sole  authority  and  dominion  over  it,  and  during 
said  period  of  time  performed  the  following  acts  of  owner- 
ship:    (1)  Conveyed  to  the  National  Transit  Company,  by 
deed  dated  June  15,  1888,  the  right  to  lay  and  operate  a 
pipe-line  across  the  land,  which  deed  was  recorded  on  the 
same  day  in  deed  record  No.  31,  in  the  oSice  of  the  recorder 
of    said   county;    (2)  paid   sundry    drainage    assessments 
Vol.  46—36 
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against  the  land  as  they  accrued  between  January  5,  1899, 
and  May  21,  1903,  aggregating  $431.60;  (3)  fenced  said 
real  estate  on  May  28,  1900,  and  on  August  8,  1903,  at  a 
cost  of  $131.82;  (4)  rented  said  real  estate  for  pasturing 
purposes,  cut  wild  grass  since  May  28,  1900,  and  collected 
and  used  the  rents  therefor;  (5)  paid  all  taxes  from  April 
5,  1880,  aggregating  $236.59;  (6)  procured  decree  at  Oc- 
tober term  of  the  Starke  Circuit  Court  for  the  cancelation 
of  a  mortgage  executed  by  William  V.  Tolley  to  John  C. 
Parr,  in  a  suit  brought  by  appellee  against  a  William  V.  Fol- 
ley  and  wife  and  John  C.  Parr  and  wife,  and  (7)  visited 
the  land  between  April  5,  1880,  and  the  commencement  of 
this  suit,  looked  after  the  land  and  guarded  timber  thereon, 
by  his  agents,  who  publicly  announced  their  authority  from 
him  so  to  do.  That  said  possession  and  dominion  exercised 
by  appellee  since  April  5,  1880  was  the  only  possession  prac- 
ticable to  exercise  over  said  land;  that  said  land  was  not 
and  is  not  capable  of  any  other  possession  or  of  being  put 
to  any  other  uses  than  as  aforesaid,  is  what  is  known  as 
Kankakee  marsh  land,  and  before  said  drainage  proceed- 
ings were  had  was  mostly  xmder  water  and  unfit  for  culti- 
vation as  farming  land  or  for  human  habitation ;  that  since 
said  drainage  proceedings  it  has  been  practicable  to  use  it 
for  pasture  purposes,  and  for  cutting  grass  to  make  wild 
hay,  but  remains  unfit  for  general  farm  use  or  human  habi- 
tation; that  appellee  never  knew  William  V.  Tolley,  and 
never  heard  or  knew  of  him,  nor  any  of  the  cross-complain- 
ants, until  about  November,  1903 ;  that  since  April  5,  1880, 
and  for  several  years  prior  thereto,  said  William  V.  Tolley, 
who  died  on  or  about  the day  of ,  190 — ,  re- 
sided in  Indianapolis,  Indiana ;  that  during  all  of  said  time 
appellee  lived  at  Danville,  Indiana,  twenty  miles  from  Indi- 
anapolis, and,  notwithstanding  easy  and  convenient  rail- 
road, mail  and  telegraph  communications  between  said 
places,  it  never  came  to  the  knowledg  of  appellee  that  Will- 
iam V.  Tolley  claimed  any  interest  whatever  in  the  land. 
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nor  that  said  ToUey  ever  disputed  plaintiff's  claim  to  pos- 
session or  absolute  ownership  in  fee  simple  thereto. 

The  only  objection  urged  against  this  answer  is  that  it 
does  not  show  that  appellee  had  color  of  title  to  the  land, 
nor  that  his  occupancy  was  actual,  visible  and  continuous 
for  more  than  twenty  years,  and  that  constructive  posses- 
sion without  color  of  title  is  insufficient  as  a  basis  of  acquir- 
ing title. 

Appellants  have  furnished  us  with  an  ingenuous  argu- 
ment tending  to  show  that  the  sheriff's  deed  to  appellee 
herein  furnishes  no  basis  for  a  claim  of  color  of  title.  It 
must  be  kept  in  mind  that  appellee's  claim  of  title  is  not 
based  alone  on  the  sheriff's  deed.  The  facts  set  forth  in 
the  answer  are  to  be  taken  as  true,  and,  if  we  are  not  mis- 
taken, appellants  have  failed  correctly  to  interpret  it. 
They  assume  that  the  answer  shows  only  constructive  pos- 
session of  the  land  by  appellee,  and  then  proceed  to  argue 
that  constructive  possession  without  color  of  title  is  insuf- 
ficient to  uphold  title  or  ownership,  although  such  posses^ 
sion  may  have  continued  for  the  full  term  of  twenty 

1.  years.    The  decided  cases  are  well  agreed,  that  pos- 
session alone  will  not  disseize  the  rightful  owner,  nor 

rest  title  in  the  possessor.     Such  is  the  holding  in  the  case 

of  Bonan  v.  Meyer  (1882),  84  Ind.  390;  Henry  v.  Stevens 

(1886),  108  Ind.  281;  Cashman  v.  Brownlee  (1891),  128 

Ind.  266.     But  as  we  read  the  answer,  an  entirely 

2.  different  case  is  here  presented.    When  drawing  this 
answer  the  pleader  evidently  had  before  him  the  case 

of  Worthley  v.  Burbanks  (1897),  146  Ind.  534.  For  in  the 
case  at  bar,  as  in  that  case,  the  five  indispensable  elements 
to  show  title  by  adverse  possession  appear.  All  of  these 
elements  are  directly  averred  in  the  answer  in  question, 
except  it  may  be  said  that  actual  possession  is  not  averred 
in  so  many  words,  nor  in  a  strict  and  limited  sense  was 
occupancy  for  twenty  years  shown  in  the  case  last  cited; 
but  there  as  here,  it  appeared  that  the  lands  were  not  avail- 
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able  for  any  productive  use,  and  in  speaking  of  what  is 
meant  by  possession,  the  court  said:  **It  is  manifest  that 
there  can  be  no  absolutely  unvarying  rule  with  reference 
to  every  class  of  real  estate,  and  that  the  required  occu- 
pancy of  or  dominion  over  a  section  of  desert  lands,  of  a 
mining  camp,  a  non-navigable  lake,  a  prairie,  a  forest,  a  fer- 
tile farm  in  a  high  state  of  cultivation,  or  a  town  lot  would 
not  answer  as  to  a  lot  in  the  business  center  of  a  populous 
and  thrifty  city.  As  said  in  Eiving  v.  Buniet  [1837],  11 
Pet.  ^41,  9  L.  Ed.  624:  *So  much  depends  on  the  nature 
and  situation  of  the  property,  the  uses  to  which  it  can  be 
applied,  or  to  which  the  owner  or  claimant  may  choose  to 
apply  it,  that  it  is  difficult  to  lay  down  any  precise  rule 
adapted  to  all  cases.'  And,  as  said  in  the  early  case  of 
Robison  v.  Swett  [1825],  3  Me,  316,  where  ^lands  being 
wild  and  uncultivated,  the  jury  were  not  to  expect  the  same 
evidence  of  occupancy  which  a  cultivated  farm  would  pre- 
sent to  them.'  " 

From  what  is  thus  said  we  must  infer  actual  possession 
is  such  possession  as  is  consistent  wdth  the  character  of  the 
land  in  question,  its  locality  and  its  suitable  uses. 
3.    The  facts  disclosed   by   this   answer   show  that  the 
subject-matter  of  this  action,  until  about  the  year 
1890,  was  wild,  marsh  land,  and  for  most  of  the  time  under 
water,  then  and  now  unfit  for  cultivation  or  human  habi- 
tation.   Appellee  asserted  every  possible  act  of  own- 
2.    ership,  and  assumed  such  dominion  as  the  quality  of 
the  land  would  permit,  to  the  exclusion  of  all  others, 
and  put  it  to  every  use  to  which  it  was  adapted,  and 
that,  too,  without  asking  permission,  and  in  disregard  of 
all  other   conflicting   claims.     It    appears    from    the  cross- 
complaint  that  William  V.  Tolley  received  a  deed  for  the 
land  in  1877,  and  the  answer  shows  that  up  to  the  time  of 
his  death,  more  than  twenty  years  after  April,  1880,  he  had 
done  nothing  indicating  a  claim  of  ownership  of  the  land, 
nor  did  any  other  person  deny  the  unconditional  claim  of 
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ownership  that  appellee,  during  all  that  time,  asserted. 
The  sufBciency  of  the  answer  is  supported  by  Worthley  v. 
Burbanks,  supra;  Collett  v.  Board,  etc.,  (1889),  119  Ind. 
27,  4  L.  E.  A.  321;  May  v.  Dobbins  (1906),  166  Ind.  331; 
Webb  V.  Rhodes  (1902),  28  Ind.  App.  393;  Wood  v.  Rip- 
ley (1901),  27  Ind.  App.  356;  Burr  v.  Smith  (1899),  152 
Ind.  469. 

In  support  of  the  motion  for  a  new  trial,  it  is  insisted 
that  the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence,  and  that  the  court  erred  in  admitting,  over  appel- 
lants' objection,  certain  testimony  tending  to  show  adverse 
possession  of  the  land  by  the  appellee.  In  support  of  these 
assignments,  appellants  have  directed  our  attention  to  cer- 
tain special  findings,  which,  it  is  claimed,  are  not  sustained 
by  the  evidence.  We  have  carefully  read  the  evidence  dis- 
closed by  the  record,  keeping  in  mind  appellants'  conten- 
tion, and  we  think  it  sufficient  to  say  that  it  would  be  a 
waste  of  time  and  space  to  take  up  each  finding  separately, 
and  quote  evidence,  of  which  there  is  an  abundance,  to  sup- 
port each  material  finding.  This  conclusion  is  reached  on 
the  theory  that  all  the  evidence  before  the  court  was  prop- 
erly admitted. 

Appellants  objected  to  all  evidence  tending  to  show  title 
in  appellee  by  adverse  possession.  The  question  of  the  ad- 
missibility of  this  evidence  is  before  us. 

We  are  convinced  that  the  fourth  and  the  amended  fifth 

paragraphs  of  answer  proceeded  upon  the  theory  of  title 

to  the  land  in  appellee  by  adverse  possession,  con- 

4,  tinued  for  more  than  twenty-three  years.  Under 
these  paragraphs  we  are  inclined  to  the  opinion  that 
all  evidence  which  tended  to  show  actual,  open  and  noto- 
rious possession  by  appellee,  under  a  claim  of  ownership, 
to  the  exclusion  of  all  others,  and  continuing  for  the  statu- 
tory period  of  twenty  years,  was  clearly  admissible. 

The  doctrine  of  adverse  possession  is  as  effectual  to  pass 
title  to  the  occupant  as  though  he  had  acquired  it  from  the 
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true  owner  by  a  conveyance  at  the  time  of  the  com- 

5.  mencement  of  his  possession,  and  it  is  not  essential, 
where  it  is  shown  that  such  possession  was  actual, 

that  it  should  have  been  under  color  of  title.     Wood  v.  Rip- 
ley, supra;  Wood  v.  Kuper  (1898),  150  Ind.  622;  Dyer  v. 
Eldridge  (1894),  136  Ind.  654.    The  parties  to  this  action 
are  able  to  trace,    by   regular   line   of  conveyances, 

6.  their  title  back  to  Robert  P.  Rankin,  and  as  Robert 
P.  Rankin,  the  common  source  of  title,  executed  a 

deed  in  the  line  under  which  appellants  claim,  prior  to  the 
deed  in  the  chain  through  which  appellee  claims,  it  is  ar- 
gued that  those  claiming  under  the  second  conveyance  of 
Robert  P.  Rankin  were  estopped  by  the  first  deed  from  as- 
serting adverse  possession,  on  the  theory  that  the  possession 
of  Robert  P.  Rankin,,  after  the  first  deed,  was  that  of  tenant 
or  trustee  of  the  grantee,  and  that  the  same  rule  applied 
to  his  subsequent  grantees. 

As  a  general  rule,  the  contention  of  appellants  in  this 
particular  is  supported  by  reason  and  authority,  for,  as  said 
in  the  case  of  Fite  v.  Doe  (1820),  1  Blackf.  •127,  •129: 
''The  presumption  always  is,  that  the  possession  is  in  ac- 
cordance with  the  regular  title,  until  there  is  clear  and  pos- 
itive evidence  to  the  contrary."  While  this  doctrine  is  pre- 
served in  the  decisions  and  text-books,  another  principle, 
equally  well  settled,  and  referred  to  in  the  case  last  cited, 
extends  the  rule  and  allows  the  inquiry  as  to  whether  that 
possession  was  hostile  to  the  title  of  the  grantor,  and  if  such 
possession  is  found  to  be  really  adverse  for  the  full  statu- 
tory period,  the  presumption  of  possession  in  accordance 
with  the  regular  title  will  yield  to  that  shown  by  the  proof. 
1  Cyc.  1040;  Stevens  Y.  Whitcomb  (1844),  16  Vt.  121; 
North  V.  Barnum  (1840),  12  Vt.  205;  Abbett  v.  Page 
(1890),  92  Ala.  571,  9  South.  332,  Knight y.  Knight  (1899), 
178  111.  553,  53  N.  E.  306;  Watson  v.  Gregg  (1840),  10 
Watte  289,  36  Am.  Dec.  176;  Reynolds  v.  Cathens  (1858), 
50  N.  C.  437 ;  Pipher  v.  Lodge  (1818),  4  S.  &  R.  (Pa.)  •SIO; 
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Bnrkhalter  v.  Edwards  (1855),  16  Ga.  593,  60  Am.  Dec. 
744;  Smith  v.  City  of  Osage  (1890),  80  Iowa  84,  45  N.  W. 
404,  8  L.  R.  A.  633;  Waltemeyer  v.  Baughman  (1884),  63 
Md.  200;  Schwallback  v.  Chicago,  etc.,  R.  Co.  (1887),  69 
Wis.  292,  34  N.  W.  128,  2  Am.  St.  740;  Schwallback  v.  Chd- 
cago,  etc.,  R.  Co.  (1888),  73  Wis,  137,  40  N.  W.  579;  Pro- 
prietors, etc.,  V.  Springer  (1808),  4  Mass.  416,  3  Am.  Dec. 
227;  Mannix  v.  Riordan  (1902),  75  App.  Div.  135,  77  N. 
Y.  Supp.  357;  Pittsburgh,  etc.,  R.  Co.  v.  Stickley  (1900), 
155  Ind.  312;  Davis  v.  Waggoner  (1908),  42  Ind.  App.  115. 
Judgment  afiSrmed. 


Widener  et  al.  v.  Town  of  Lapel. 

[No.  7,738.    Filed  December  13,  1910.] 

1.  Appeal. — Jurisdiction. —  Street  Improvements. —  Statutes, —  In 
the  Absence  of  a  statute  providing  therefor,  no  appeal  lies  from 
a  jud^rment  in  a  street  improvement  proceeding,    p.  568. 

2.  Appeal. — Street  Improvements. — Statutes. — Under  section  one 
of  the  act  of  1909  (Acts  1909  p.  417),  providing  that,  on  appeal 
from  a  street  improvement  proceeding,  the  circuit  court  may  con- 
firm the  order  of  the  council,  or  sustain  the  objections  thereto, 
''and  such  order  of  the  court  shall  be  final  and  conclusive  upon 
all  of  the  parties  thereto,"  no  appeal  lies  from  the  judgment  of 
the  circuit  court,    p.  569. 

3.  Appeal. — Right  of. — Statutes. — The  right  of  appeal  Is  statutory, 
p.  560. 

Prom  Madison  Circuit  Court;  Charles  K.  Bagot,  Judge. 

Street  improvement  proceedings  by  the  Town  of  Lapel, 
to  which  Oliver  P.  Widener  and  others  object.  Prom  a 
judgment  ordering  the  improvements,  objectors  appeal. 
Appeal  dismissed. 

Kittinger  &  Diven,  for  appellants. 

Bagot  it  Pence  and  Wade  H.  Free,  for  appellee. 

Myers,  J. — This  proceeding  was  begun  on  June  1,  1903, 
when  the  board  of  trustees  of  the  town  of  Lapel  passed  and 
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adopted  a  resolution  for  the  improvement  of  a  certain  por- 
tion of  Pendleton  avenue  in  said  town.  On  June  5,  1909, 
appellants,  in  writing,  filed  the  first  three  statutory  objec- 
tions to  said  improvement.  Acts  1909  p.  412,  §1.  There- 
upon such  proceedings  were  had  that  the  clerk  of  said  town 
filed  in  the  office  of  the  clerk  of  the  Madison  circuit  court 
a  copy  of  said  order  for  said  improvement,  together  with 
the  written  objections  of  appellants  thereto.  The  questions 
thereby  presented  were  in  due  time  submitted  to  the  Madi- 
son Circuit  Court,  and  a  hearing  had,  resulting  in  a  judg- 
ment, whereby  it  was  ordered  by  the  court  that  said  im- 
provement be  made. 

From  this  judgment  appellants  have  perfected  an  appeal 

to  this  court.     Appellee  has  filed  a  motion  to  dismiss  this 

appeal,  on  the  ground  that  this  was  a  special  pro- 

1.  ceeding  for  the  improvement  of  a  certain  street,  un- 
der the  act  of  1909 ;  that  the  judgment  of  the  Madi- 
son Circuit  Court  is  final,  and  there  is  ho  right  of  appeal 
from  the  decision  of  that  court  authorized  by  law.  In  the 
case  of  Randolph  v.  City  of  Indianapolis  (1909),  172  Ind. 
510,  it  was  held  that  **  statutory  provisions  for  the  improve- 
ment of  streets  and  other  highways,  and  for  the  assessment 
of  the  cost  thereof  against  the  property  benefited,  are  spe- 
cial in  character,  and  unless  expressly  granted  no  appeal 
lies  from  any  action  or  decision  of  the  board  or  tribunal 
conducting  such  proceedings."  By  §§31,  267  of  the  act 
known  as  the  cities  and  towns  act  (Acts  1905  p.  219,  §§9005, 
8961  Bums  1908)  the  board  of  town  trustees  is  authorized 
to  pave  and  otherwise  improve  the  streets  of  the  town,  and, 
unless  it  is  otherwise  provided  by  law,  the  town  has  exclu- 
sive power  over  its  streets,  and  may  alter,  improve  and  re- 
pair them,  and  §270  of  said  act  (§8965  Bums  1908)  makes 
provision  for  the  method  of  exercising  the  authority  so 
granted. 

In  the  case  before  us  said  board  of  trustees,  having  or- 
dered the  improvement  of  one  of  the  streets  of  said  town. 
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section  one  of  the    act    of    1909,    supra,  authorized 

2,  forty  per  cent  in  number  of  the  owners  of  property 
abutting  on  said  street,   and   liable   for   the  cost  of 

such  improvement,  to  file  written  objections  thereto,  and 
provision  is  made  for  the  submission  of  such  final  order 
and  such  objections  to  the  circuit  court  of  the  county,  as 
was  done  in  this  case.  It  is  further  provided  that  after  a 
hearing  of  the  matters  thus  presented  by  the  court  **it  may 
confirm  the  order  of  such  council  or  board  or  sustain  the 
objections  thereto,  and  such  order  of  the  court  shall  be  final 
and  conclusive  upon  all  of  the  parties  thereto." 

We  find  no  statute,  nor  has  any  been  pointed  out,  ex- 
pressly authorizing  an  appeal  to  this  court  from  the  order 
as  made  by  the  Madison  Circuit  Court.  It  cannot  be  said 
that  the  general-  provisions  of  our  code  authorizing  an  ap- 
peal are  applicable  to  a  case  like  the  one  before  us,  when  the 
statute  authorizing  the  proceeding  specifically  points  out 
the  procedure  in  such  cases,  and  expressly  forbids  a  further 
appeal  by  providing  that  the  order  of  the  circuit  court  shall 
be  "final  and  conclusive  upon  all  of  the  parties  thereto.'* 

There  is  no  right  of  appeal  in  the  absence  of  legislative 

sanction,  and  as  that  right  in  proceedings  ,of  this  character 

does  not  seem  to  have  been  given,  but,  on  the  con« 

3.  trary,  to  have  been  denied,  it  follows  that  appellee's 
motion  to  dismiss  should  be  sustained.    Bandolph  v. 

City  of  Indianapolis,  supra;  Evansville,  etc,  B.  Co.  v.  City 
of  Terre  Haute   (1903),  161  Ind.  26;  City  of  Crawfords- 
ville  V.  Brown  (1910),  45  Ind.  App.  592. 
Appeal  dismissed. 
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Church  et  al.  v.  Baumgardner. 

TNo.  6,833.     Filed  June  2,  1010.     Rehearing  denied  December  la 

1910.] 

1.  Contracts. — Misrepresentations. — Rescission. —  Complaint,  —  A 
complaint  to  rescind  a  contract  for  false  representations  must  al- 
lege that  the  representations  made  by  defendants  were  false,  that 
defendants  knew  them  to  be  false,  that  tbe  plaintiff  was  ignorant 
of  their  falsity,  relied  upon  the  truth  thereof,  and  was  misled  to 
his  damage,    i).  571. 

2.  Contracts. — Fraud. —  Breach, —  Rescission. —  Combining  Causes 
of  Action, — A  party  defrauded  by  a  contract  may  sue  for  damages 
for  a  breach  thereof,  or  may  rescind,  but  he  cannot  do  both  in 
the  same  action,    p.  571. 

Prom  Wells  Circuit  Court;  Charles  E.  Sturgis,  Judge. 

Action  by  Orin  W.  Baumgardner  against  Emery  Church 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

A,  W.  Hamilton  and  Eichhom  &  Vaughn,  for  appellants. 
Abram  Simmons  and  Frank  C.  Dailey,  for  appellee. 

Watson,  P.  J. — This  action  was  brought  by  appellee 
against  appellants  to  recover  a  horse,  together  with  the  sum 
of  $80  paid  by  appellee  to  appellants  as  boot  in  an  exchange 
of  property,  and  for  damages.  The  complaint  was  in  three 
paragraphs,  the  first  was  in  simple  replevin,  the  second  was 
for  rescission  of  contract  and  damages,  and  the  third  was 
for  breach  of  warranty  and  damages.  Appellants  filed  a 
separate  and  several  demurrer  for  want  of  facts  to  each  of 
these  paragraphs,  which  was  overruled  and  exceptions 
taken.  The  verdict  was  in  favor  of  appellee  on  the  first 
and  second  paragraphs  of  complaint,  upon  which  the  court 
rendered  judgment. 

The  errors  relied  upon  for  reversal  are  the  overruling 
of  the  separate  and  several  demurrer  of  appellants  to  ap- 
pellee's second  paragraph,  and  the  overruling  of  appellants' 
motion  for  a  new  trial. 
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The  first  error  assigned  is  the  overruling  of  the  demurrer 

to  the    second    paragraph    of    complaint.     This  paragraph 

proceeds  upon  the  theory  of  the  rescission  of  a  con- 

1.  tract  by  reason  of  the  fraud  perpetrated  upon  ap- 
pellee in  the  exchange  of  property.     The  appellants 

insist  that  a  complaint  for  the  rescission  of  a  contract, 
where  fraudulent  representations  are  relied  upon  to  with- 
stand a  demurrer,  should  aver  in  positive  and  direct  terms 
that  the  representations  which  induced  the  making  of  the 
contract  were  relied  on,  that  they  were  false,  that  they  were 
known  to  be  false  by  the  appellants  when  they  made  them, 
and  that  appellee  did  not  know  of  their  falsity  and  was 
misled  to  his  damage  by  such  false  and  fraudulent  repre- 
sentations. In  this  contention  appellants  are  correct.  1 
Beach,  Modem  Law  of  Contracts  §804;  Oliver  v.  Hubbard 
(1902),  29  Ind.  App.  639;  Conant  v.  National  State  Bank 
(1889),  121  Ind.  323;  Burden  v.  Burden  (1895),  141  Ind. 
471;  Board,  etc.,  v.  Wolff  (1906),  166  Ind.  325. 

This  paragraph  of  complaint  does  not  aver  directly  or 

by   any   reasonable  inference   these   necessary   allegations. 

Appellee  does  not  controvert  this  fact,  but  asserts 

2.  that  an  examination  of  the  paragraph  will  show  it 
merely  alleges  an  express  warranty  by  appellants. 

A  defrauded  person  has  his  option  to  sue  for  damages  or  to 
rescind,  on  account  of  the  fraud.  He  cannot  sue  on  the 
contract  to  recover  damages  for  its  breach,  and  at  the  same 
time  repudiate  it. 

The  demurrer  to  this  paragraph  should  have  been  sus- 
tained. It  is  unnecessary  to  pass  upon  the  other  alleged 
error,  as  it  may  not  occur  at  a  retrial  of  this  cause. 

We  regret  very  much  that  we  are  compelled  to  reverse 
this  case,  for  the  reason  that  the  record  discloses  that  ap- 
pellants acted  in  disregard  of  any  moral  sense  of  honor  in 
this  transaction. 

Judgment  reversed,  with  leave  to  appellee  to  amend  his 
pleadings. 
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Princeton  Coal  Mining  Company  v.  Howell. 

[No.  6,966.     Filed  June  21,  1910.     Rehearing  denied  October  25, 
1910.    Transfer  denied  December  14,  1910.] 

1.  Masteb  and  Servant. — Coal  Mines. — Roof  unsafely  Propped.— 
Complaint, — ^A  complaint  alleging  that  defendant  operated  a  coal 
mine,  employing  100  men,  that  a  large  loose  stone  in  the  roof  of 
the  main  entry  was  negligently  propped  by  weak  and  defective 
timbers,  that  defendant  knew  thereof,  that  as  the  plaintiff  was 
hauling  coal  out  of  such  entry,  such  stone  so  negligently  main- 
tained, fiell  and  injured  him,  to  his  damage,  states  a  cause  of 
action.  Zeller,  McClellan  d  Co,  v.  Vinardi,  42  Ind.  App.  232,  lim- 
ited,   p.  573. 

2.  Pleading. — Facts  of  Which  Judicial  Notice  is  Taken,— Evi- 
dence.— It  is  not  necessary  to  allege  in  the  complaint  facts  of 
which  the  courts  take  Judicial  notice,    p.  574. 

3.  Evidence. — Ju4icia}  Notice. — Coal. — Strata. — Courts  take  Judi- 
cial notice  of  the  different  coa?  strata  in  each  county,    p.  574. 

4.  Evidence. — Judicial  Notice. — Coal  Mines. — Loose  Rock. — Secur- 
ing or  Taking  Doicn. — Courts  Judicially  know  that  a  loose  rock 
seven  and  one-half  feet  long,  three  feet  wide  and  eighteen  inches 
thick,  in  the  roof  of  the  entry  to  a  coal  mine,  can  be  "carefully 
secured  or  taken  down."    p.  574. 

6.  Masteb  and  Servant. — Coal  Mines, — Loose  Rock, — PradicaW- 
ity  of  Removal  Without  Interference. — In  an  action  against  a 
coal  company  for  injuries  sustained  by  the  falling  of  a  loose  rock 
from  the  ceiling  of  the  main  entry  to  the  mine,  it  is  not  necessary 
to  allege  that  it  was  practicable  to  secure,  or  remove,  such  stone 
"without  undue  interference  with  the  working  of  the  mine,"  the 
statute  (§8580  Burns  1908,  Acts  1905,  p.  65,  §12),  requiring  sue* 
stone  to  be  secured  or  taken  down,  being  mandatory,    p.  575. 

6.  Master  and  Servant. — Coal  Mines. — Duties  of  Boss. — Statutes. 
—Under  §8580  Burns  1908,  Acts  1905  p.  65,  §12,  it  is  made  the  im- 
perative duty  of  the  mine  boss  in  a  coal  mine  to  see  that  all  loose 
slate,  coal  and  rock  overhead  shall  be  taken  down  or  carefully 
secured,  and  not  to  allow  any  one  to  enter  except  for  the  purpose 
of  making  the  place  safe.    p.  575. 

7.  Master  and  Servant. — Assumption  of  Risk. — Coal  Mines. — Fail- 
ure to  Prop. — A  servant  who  enters  a  main  entry  in  a  coal  mine. 
a  loose  rock  in  the  celling  of  which  was  negligently  propped,  does 
not  assume  the  risk  of  the  dangers  thereof,  the  statute  (§8580 
Bums  1908,  Acts  1905,  p.  65,  §12),  requiring  the  mine  boss  to 
secure,  or  take  down,  loose  stone,    p.  575. 

8.  Master  and  Servant. — Coal  Mine. — Negligence. — Witnesses. — 
Mine  Boss. — Qua Hfica t  ians. — Evidence, — Convictions. — Credibility. 
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— In  an  action  against  the  operator  of  a  coal  mine  for  damages 
caused  by  the  negligence  of  the  mine  boss,  and  such  boss  qualifies 
and  testifies  as  an  expert,  the  plaintiff,  as  affecting  his  qualifica- 
tions and  his  credibility,  may,  on  cross-examination,  show  that 
he  had  formerly  been  convicted  for  neglect  of  duties  as  a  mine 
boss.    p.  576. 

Prom  Superior  Court  of  Vanderburgh  County;  Alex- 
ander  Gilchrist ,  Judge. 

Action  by  Thomas  Howell  against  the  Princeton  Coal 
Mining  Company.  Prom  a  judgment  on  a  verdict  for 
plaintiff  for  $5,000,  defendant  appeals.    Affirmed, 

Embree  &  Embree  and  DeBruler,  Welman  &  DeBruler, 
for  appellant. 

J.  M.  &  S.  L.  Vandeveer  and  Funkhouser  &  Funkhouser, 
for  appellee. 

BoBT^  J. — Appellee's  complaint    is   in    two   paragraphs. 
Its  sufficiency   was  challenged   by   demurrer   for  want  of 
facts,  and  the  ruling  of  the  court  thereon  is  assigned 
L    as  error.    The  substance  of  the  pleading  is  that  ap- 
pellee was,  on  July  27,  1907,  in  the  employ  of  appel- 
lant.   Appellant  then  owned  and  operated  a  coal  mine,  em- 
ploying therein   about   one   hundred  men.    Appellee,  who 
was  a  driver  hauling  coal  therein,  was  injured  by  the  fall- 
ing of  a  large  stone  from  the  roof  of  the  main  entry.    The 
timbers  which  upheld  the  roof  at  said  place  were  broken, 
weak  and  insufficient  to  sustain  the  weight  of  said  roof  and 
rock.     Appellant,  with  full  knowledge  of  said  defective  and 
dangerous  condition,  suffered  it  to  be  and  remain  in  said 
dangerous  condition,  and  for  more  than  ten  days  prior  to 
said  day  knew  that  the  slate  was  liable  to  fall  and  injure 
its  employes  who  were  required  to  pass  along  said  entry. 
It  had  in  its  service  a  mine  boss,  who  on  said  day  knew, 
and  for  more  than  ten  days  had  known,  that  said  entry  was 
unsafe  and  dangerous,  and  who  had  been  notified  thereof 
for  more  than  ten  days,  and  failed  and  omitted  to  cause 
said  dangerous  place  to  be  placed  in  a  safe  condition,  and 
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unlawfully  permitted  the  employes  in  said  mine  to  pass 
under  said  slate  and  rock  in  the  discharge  of  their  respect- 
ive duties.  Other  averments  are  not  essential  to  the  con- 
sideration of  the  points  made.  The  objection  to  the  plead- 
ing is  that  it  does  not  contain  an  averment  that  the  defect 
complained  of  could  be  remedied. 

The  case  of  Zeller,  McClellan  &  Co.  v.  Vinardi  (1908), 
42  Ind.  App.  232,  is  relied  upon  to  sustain  this  contention. 
The  complaint  in  that  case  was  held  bad,  for  the  reason 
that  it  did  not  contain  an  averment  that  ten  or  more  men 
were  employed  in  the  mine  where  the  accident  occurred. 
This  being  true,  the  coal  mine  act  was  not  involved  in  the 
case,  and  all  that  was  said  upon  that  subject  was  dictum. 

This  court  cannot  invoke  the  law  governing  mines  in 
which  ten  or  more  men  are  employed  in  deciding  a  coal  mine 
case  to  which  the  statute  does  not  apply. 

If  the  views  of  the  writer  of  the  opinion  in  the  case  of 
Zeller,  McClellan  &  Co.  v.  Vinardi,  supra,  were  adopted, 
it  could  not  render  this  complaint  insufficient.  The  aver- 
ments show  that  the  negligence  complained  of  consisted  of 
a  failure  to  replace  broken  and  insufficient  timbers. 

2.  It  needs  no  averment  to  show  that  a  structure  once 
made  can  be   repaired.    The   courts   take  notice  of 

matters  of  common  knowledge,  and  matters  of  which  judi- 
cial notice  is  taken  need  not  be  averred. 

Judicial  notice  is  taken  of  the  different  geological 

3.  strata  of  coal  in  each   county,    and   of  many  other 
facts  connected  with  coal  mines  and  their  operation. 

State  V.  Barrett  (1909),  172  Ind.  169. 

This  court  knows  without    being    told    that  a  detached 

stone  seven  and  one-half   feet   long,   three   feet  wide  and 

eighteen  inches  thick,  situated  in  the  roof  of  an  en- 

4.  try  to  a  coal  mine,  can  be  **  carefully  secured  or  taken 
down."    To  hold  otherwise  would  be  to  ignore  the 

law  of  gravitation. 
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Appellant's  argament  on  this  claim  is  that  the  averment 
should  be  that  of  practicability  **  without  undue  interfer- 
ence with  the  working  of  the  mine.'*    This  would 

5.  be  to  abrogate  the  law,  and  substitute  therefor  the 
notion  of  the  mine  boss  or  operator  as  to  what  is  **  un- 
due interference"  with  the  operation  of  the  mine,  the  very 
subject  upon  which  the  legislature  was  convinced  they  could 
not  be  trusted.  The  measure  of  the  owner's  duty  is  pre- 
scribed. He  must  make  the  dangerous  place  safe  and  ex- 
clude his  employes  therefrom,  until  it  is  safe,  excepting  only 
those  who  are  engaged  in  doing  the  work. 

The  negligence  charged  is  two  fold:     (1)    In  failing  to 

discharge  the  common  law  duty  to  make  the  place  safe,  and 

(2)  the  violation  of  the  mandatory  provisions  of  sec- 

6.  tion  twelve  of  the  act  of  1905.     (Acts  1905  p.  65, 
§8580  Bums  1908).    By  this  act  the  duty  is  imposed 

upon  the  mine  boss  to  see  that  all  loose  slate,  coal  and  rock 
overhead  in  mines  where  employes  have  to  travel  to  and 
from  work  shall  be  taken  down  or  carefully  secured,  and 
until  the  place  is  made  safe  no  person  shall  enter  such  un- 
safe place,  except  for  the  purpose  of  making  it  safe.  This 
prohibition  is  general  in  terms,  but  the  subsequent  provis- 
ion, that  the  mine  boss  shall  give  permission  for  the  men 
to  return  to  work  therein  after  the  repairs  are  completed, 
shows  an  intention  to  devolve  upon  him  power  in  that  re- 
gard, and  there  is  no  doubt  of  his  authority  and  duty  to 
exclude  employes  from  the  unsafe  place. 

It  is  contended  that  the  doctrine  of  assumed  risk  is  ap- 
plicable to  an  employe  injured  by  reason  of  noncompliance 
with  the  terms  of  this  act  by  the  mine  boss.     The 

7.  point  made  is  that  the  act  enjoins  no  specific  thing 
upon  the  mine  boss,  but  leaves  him  free  to  exercise 

his  judgment  as  to  whether  the  loose  coal  should  be  taken 
down  or  secured.  We  are  not  able  to  concur  in  this  view. 
The  statute  is  explicit  and  mandatory.     Take  down  or  se- 
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cure,  and  the  alternative  expression,  does  not  create  any 
uncertainty.  The  factory  act  requires  that  certain  saws 
be  guarded.  The  selection  of  the  guard,  its  form  and  con- 
struction, are  left  to  the  discretion  of  the  owner,  but  the 
doctrine  of  assumed  risk  does  not  apply  in  the  case  at 
bar.  Monteith  v.  Kokomo,  etc.,  Co.  (1902),  159  Ind.  149, 
58  L.  R.  A.  944;  Green  v.  American  Car,  etc,  Co,  (1904), 
163  Ind.  135;  American  Car,  etc.,  Co.  v.  Clark  (1904),  32 
Ind.  App.  644. 

The  mine  boss  was  a  witness.    On  cross-examination  he 

was  asked  and,  over  objection,  testified  that  he  had  been 

three  times  tried,  convicted  and  fined  before  a  jus- 

8.  tice  of  the  peace  for  neglecting  his  duties  as  mine  boss. 
It  was  not,  as  appellant  asserts,  competent  to  estab- 
lish negligence  in  a  particular  instance  by  proof  of  negli- 
gence in  a  diflferent  instance,  nor  was  it  competent  to  es- 
tablish a  violation  of  the  law  in  one  instance  by  proof  of 
other  violations  of  law,  but  the  evidence  was  not  admitted 
for  that  purpose.  Appellant  had  interrogated  the  witness 
concerning  his  experience  which  entitled  him  to  testify  as  an 
expert  upon  the  subjects  involved.  It  was  competent  for 
the  appellee,  on  cross-examination,  to  develop  facts  tending 
to  rebut  the  conclusion  of  expert  competency,  and  there  was 
no  error  in  permitting  him  to  do  so.  It  was  also  competent 
evidence  within  the  discretion  of  the  trial  court,  as  affect- 
ing the  credibility  of  the  witness.  Parker  v.  State  (1894), 
136  Ind.  284;  Bessette  v.  State  (1885),  101  Ind.  85;  City 
of  South  Bend  v.  Hardy  (1884),  98  Ind.  577,  49  Am.  Rep. 
792. 

The  duty  imposed  upon  a  mine  boss  by  the'  statute  is  im- 
portant and  responsible.  It  has  to  do  not  only  with  human 
life,  but  with  human  lives;  the  lives  of  those  who  are,  in 
a  large  degree,  helpless,  except  as  care  is  taken  of  them, 
and  it  cannot  justly  be  held  that  the  violations  of  the  pro- 
visions of  that  law  to  that  end  are  necessarily  free  from 
moral  turpitude. 
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The  jury  was  instructed  at  considerable  length  and  with 
particularity.  The  learned  counsel  for  appellant  did  not, 
so  far  as  the  record  discloses,  omit  anything.  The  instruc- 
tions refused  by  the  court  were  embodied  in  others  given. 
The  assumptions  contained  in  some  of  the  instructions  were 
of  facts  established  without  conflict,  and  the  instructions, 
as  a  whole,  correctly  put  the  case  before  the  jury.  There 
is  evidence  supportive  of  all  material  facts  involved,  and 
the  judgment  is  therefore  affirmed. 


Lake  Erie  and  Western  Railroad  Company 

V.  Parrish. 

[No.  6,857.    Filed  December  14,  1910.] 

1.  Master  and  Servant. — Railroads, — Sicitches. — Uncoupling  En- 
gine.— Backing  Engine  on  Another  Track. — Complaint. — ^A  com- 
plaint alleging  that,  in  the  night,  defendant's  engineer  ordered 
the  plaintiff,  a  brakeman,  to  stand  between  the  main  .track  and 
side-track  and  to  uncouple  his  engine  from  the  train,  that  while 
standing  there,  looking  east,  in  the  act  of  doing  such  work  the 
engineer  of  a  switch  engine  on  the  main  track  negligently  backed 
such  engine,  from  the  west,  noiselessly  and  without  signal,  upon 
the  plaintiff,  to  his  injury,  states  a  cause  of  action,    pp.  578, 580. 

2.  Pleading. — Complaint. — Paragraphs. — Initial  Attack  on  Ap- 
peal.— ^A  complaint  in  two  paragraphs,  attacked  for  the  first  time 
on  appeal,  will  be  held  sufficient,  if  either  paragraph  is  good, 
p.  580. 

3.  Master  and  Servant. — Railroads, — Sioitches. — Running  Doicn 
Brakeman. — Verdict. — Interrogatories. — A  general  verdict  for  a 
brakeman  in  an  action  against  a  railroad  company  for  running  a 
switch  engine,  noiselessly  and  without  signal,  against  him  in  the 
night  while  he  was  obeying  orders  to  stand  between  the  main  and 
side-tracks  and  uncouple  the  engine  from  the  train  on  the  side- 
track, is  not  overcome  by  answers  to  interrogatories  showing  that 
the  switch  engine  extended  over  the  rail  twenty-six  inches  and  the 
distance  between  the  near  rails  of  the  two  tracks  was  eight  feet, 
no  presumptions  or  inferences  being  indulged  in  favor  of  such  an- 
swers,   p.  581. 

4.  Neouqence. — Contrihutory. — Verdict. — Interrogatories. — ^A  gen- 
eral verdict  for  the  plaintiff  in  an  action  for  negligence  is  a  find- 

VOL.  46—37 


578  APPELLATE  COURT  OP  INDD^A, 

Lake  Erie,  etc.,  R.  Co.  t\  Parrish — 46  Ind.  App.  577. 

ing  tbat  defendant  was  negligent,  and  that  plaintiff  was  not  guilty 
of  contributory  negligence,    p.  581. 

5.  Neoligemce. — Contributory. — Failing  to  See  Visible  Objects.— k 
failure  to  see  the  approach  of  a  switch  engine  in  the  night  can- 
not be  held  to  constitute  contributory  negligence  as  a  matter  of 
law.    p.  582. 

d.  Appeal. — Weighing  Evidence. — ^Th*»  Appellate  CJourt  will  not 
weigh  conflicting  evidence,    p.  582. 

From  Tipton  Circuit  Court;  James  F.  Elliott ,  Judge. 

Action  by  Oliver  Parrish  against  the  Lake  Erie  and  West- 
em  Railroad  Company.  From  a  judgment  on  a  verdict  for 
plaintiflf  for  $1,500,  defendant  appeals.    Affirmed. 

John  B.  Cockrum  and  R,  B.  Beauchamp,  for  appellant. 
L.  B.  Nashj  for  appellee. 

Myers,  J. — Appellee  recovered  a  judgment  against  ap- 
pellant on  account  of  alleged  injuries  received  on  Novem- 
ber 7,  1906,  while  in  the  employ  of  appellant  as  a  freight 
brakeman.  Appellee's  complaint  is  in  two  paragraphs, 
and  is  challenged  in  this  court  by  the  assignment  of  error 
that  the  complaint  does  not  state  facts  suflScient  to  consti- 
tute a  cause  of  action.  Each  paragraph  is  claimed  to  be 
defective  for  the  reasons  (1)  that  it  does  not  appear  that 
appellant  was  guilty  of  negligence  proximately  causing  the 
injury  of  which  the  appellee  complained,  and  (2)  that  the 
negligence  of  appellee  materially  contributed  to  his  injury. 

With  reference  to  these  objections,  the  complaint,  in  sub- 
stance, shows  that  on  November  7,  1906,  appellant  owned 
and  operated  a  line  of  railway  running  through  In- 

1.  diana,  and  into  and  through  the  town  of  Bankin, 
Illinois;  that  at  and  near  said  town  appellant  main- 
tained a  number  of  switches  and  side-tracks,  immediately 
south  of  its  main  track,  which  side-tracks  and  switches  ex- 
tended east  and  west,  and  parallel  with  said  main  track; 
that  between  12  and  1  o'clock  on  the  morning  of  said  day, 
and  while  dark,  when  one  of  appellant's  west-bound  freight- 
trains,  on  which  appellee  was  employed  as  one  of  the  crew 
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of  said  train,  reached  said  switches  and  side-tracks,  it  pulled 
in  on  what  is  known  as  track  No.  1,  located  between  six  and 
eight  feet  south  of  the  main  track;  that,  on  entering  said 
side-track,  appellee  was  ordered  by  the  engineer  operating 
the  locomotive  hauling  said  train  to  cut  the  locomotive  loose 
from  the  train  by  throwing  a  lever,  releasing  the  coupling 
between  the  engine  and  train,  as  soon  as  all  the  cars  were 
in  the  ''clear,"  which  order  was  to  be  executed  while  the 
train  was  in  motion ;  that  to  execute  this  order  properly  it 
was  necessary  for  appellee  to  get  ofiE  the  engine  onto  the 
ground  on  the  north  side  of  the  train  and  face  the  east,  in 
order  to  see  when  the  cars  had  cleared  the  main  track,  and 
to  stand  away  from  said  train  moving  westward,  yet  within 
reach  of  the  lever  which  released  the  locomotive;  that  on 
taking  such  position,  in  compliance  with  said  order,  he 
looked  west,  and  saw  a  switch  engine  and  tender  standing  on 
the  main  track,  about  five  hundred  yards  away,  facing  west, 
otherwise  the  track  was  clear ;  that  he  then  looked  to  the  east 
to  see  when  the  cars  had  cleared  the  main  track,  and  while  in 
this  position  appellant  carelessly  and  negligently  backed 
and  coasted  said  switch  engine  and  tender  to  the  east,  along 
the  main  track,  without  using  steam  or  making  a  noise 
which  could  be  heard  above  the  noise  of  said  switching 
train,  and  carelessly  and  negligently  failed  to  place  a  head- 
light, or  provide  a  watchman  on  said  tender  to  look  ahead 
while  backing  said  engine  and  tender;  that  appellant  care- 
lessly and  negligently  failed  to  ring  the  bell  or  sound  the 
whistle  of  said  switch  engine  as  it  approached  appellee,  and 
in  the  operation  of  said  switch  engine  then  and  there  neg- 
ligently and  carelessly  failed  to  discover  the  presence  of 
appellee  standing  between  said  tracks,  or  to  give  him  any 
notice  whatever  of  its  approach,  and  thus  in  backing  said 
switch  engine  appellent  negligently  and  carelessly  struck 
appellee  with  said  engine  and  tender  thereto  attached, 
thereby  injuring  him — describing  his  injuries. 

It  is  conceded  that  if  either  paragraph  of  the  .complaint 
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is  good,  the  attack  here  made  upon  the  complaint  most 
2.     fail.    Appellant,  in  support  of  the  error  presented, 

argues  that  the  complaint  conclusively  shows  that  the 
space  between  the  passing  switch  engine  and  the  train  was 
amply  sufficient  for  appellee  to  have  performed  his  duties 

therein  safely,  also  that  he  could  safely  have  per- 
1.     formed  his  duties  while  on  top  of  a  car  of  the  train 

until  it  stopped,  and  then  descended  to  the  ground 
and  cut  the  engine  from  the  train ;  that  he  could  have  seen 
the  approach  of  the  switch  engine  had  he  looked. 

Looking  to  the  facts  as  they  appear  in  the  complaint,  ap- 
pellee, at  the  time  he  was  injured,  was  occupying  a  position 
reasonably  necessary  to  perform  the  service  required  of  him. 
When  appellee  took  the  position  described,  and  for  the  time 
necessary  to  do  the  work,  the  place  was  not  dangerous,  ex- 
cept from  the  movement  of  the  switch  engine,  which  he  al« 
leges  appellant  negligently  moved,  thereby  injuring  him. 
We  are  not  advised  as  to  the  distance  between  the  passing 
trains,  but  it  appears  that  appellee  could  not  have  per- 
formed the  service  from  the  top  of  a  car.  It  appears  that 
he  could  have  seen  the  switch  engine  as  it  approached  him, 
had  he  looked  in  that  direction,  but  his  failure  so  to  look 
is  explained  by  the  fact  that  his  work  required  him  to  look 
in  the  opposite  direction.  As  we  see  this  case,  as  made  by 
the  complaint,  appellee  was  in  a  place  at  the  direction  of 
appellant,  performing  a  service  requiring  his  attention  in 
one  direction,  and  while  thus  engaged  he  was  negligently 
run  down  by  appellant's  switch  engine  and  tender  coming 
from  the  opposite  direction.  While  the  complaint  may  be 
subject  to  criticism  for  uncertainty,  yet  we  cannot  say  that 
any  essential  fact  was  entirely  omitted,  or  that  it  does  ndt 
contain  facts  sufficient  to  bar  another  action  for  the  same 
cause.  The  complaint  must  be  regarded  as  sufficient  to 
withstand  the  present  attack.  Vandalia  Coal  Co,  v.  Indi- 
anapolis, etc.,  R,  Co,  (1907),  168  Ind.  144;  Indianapolis 
Traction,  etc,  Co,  v.  Kidd  (1906),  167  Ind.  402;  Southern 
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E.  Co.  V.  Roach  (1906),  38  Ind.  App.  211;  Indianapolis 
Traction,  etc.,  Co.  v.  Smith  (1906),  38  Ind.  App.  160. 

It  is  next  insisted  that  the  court  erred  in  overraling  ap- 
pellant's motion  for  judgmefit  on  the  answers  of  the  jury 
to  interrogatories,  notwithstanding  the  general  ver- 

3.  diet.    In  this  connection  it  is  claimed  that  the  facts, 
as  found  by  the  jury,  show  that  appellant  was  not 

^ilty  of  actionable  negligence,  and  that  appellee  was  guilty 
of  contributory  negligence.  Appellant's  contention  in  this 
regard  is  based  upon  answers  two,  four,  fourteen,  fifteen 
and  sixteen,  which  are  claimed  to  be  so  antagonistic  to  the 
general  verdict  that  the  latter  must  give  way  to  the  former. 
These  answers  show  that  at  the  time  of  the  injury  the  ten- 
der which  struck  appellee  protruded  twenty-six  inches  south 
of  the  south  rail  of  the  main  track,  and  the  distance  be- 
tween the  south  rail  of  the  main  track  and  the  north  rail 
of  track  No.  1  was  eight  feet,  and  that  appellee  was  about 
two  feet  south  of  the  south  rail  of  the  main  track,  and  about 
three  feet  north  of  the  train  on  track  No.  1. 

The  general  verdict  in  this  case  amounted  to  a  finding 

that  appellant  was  guilty  of  actionable  negligence,  and  that 

appellee  was  not  guilty  of  contributory  negligence. 

4.  Under  the  settled  law  in  this  State,  we  are  to  resolve 
all  reasonable  presumptions  and  intendments  in  sup- 
port of  the  general  verdict,  while  the  facts  so  found  must 
be  considered  for  what  they  are  worth,  unaided  by  any  such 
presumption  or  intendment.  The  findings  to  which  we  are 
referred  simply  show  the  position  of  appellee  with  reference 
to  the  train,  tracks  and  switch  engine  at  the  time  of  the 
alleged  injury. 

We  cannot  agree  that  but  one  conclusion — ^that  of  con- 
tributory negligence  on  the  part  of  the  appellee — could  be 
reached  from  the  mere  fact  that  in  the  nighttime  ap- 
3.     pellee  was  a  few  inches  too  close  to  the  main  track, 
in  view  of  the  evidence  which  might  have  been  in- 
troduced under  the  pleadings  on  that  subject,  or  that  he  was 


582  APPELLATE  COURT  QF  INDIANA, 

Perry,  etc.,  Stone  Co.  v.  Bennett — 46  Ind.  App.  582. 

negligent  in  failing  to  see  the  switch  engine  as  it  approached 

him  in  time  to  avoid  a  collision.     Contributory  negligence 

is  a  matter  of  defense,  and  while  the  law,  as  a  gen- 

5.  eral  proposition,   presumes  one   to   have  seen  that 
which  was  within  the  range  of  his  vision,  yet  this 

presumption  will  yield  to  the  particular  facts  and  circum- 
stances of  the  case.  For,  while  appellee  might  have  seen 
the  engine  in  time  to  escape  injury,  had  he  looked,  yet  the 
circumstances  may  have  been  such  that  he  was  excused  from 
looking.  There  is  no  finding  from  which  the  court  can  say, 
as  a  matter  of  law,  that  he  was  not  excused  from  looking; 
and,  this  being  true,  the  findings  are  not  in  irreconcUable 
conflict  with  the  general  verdict.  See  Grand  Trunk,  etc., 
R.  Co.  V.  Reynolds  (1911),  175  Ind.  — ;  Pittsburgh,  etc, 
R.  Co.  V.  Rogers  (1910),  45  Ind.  App.  230. 

It  is  claimed  that  the  verdict  of  the  jury  is  not  sustained 
by  sufficient   evidence.    After   carefully   reading    the  evi- 
dence, we  are  convinced  that  it  would  have  supported 

6.  a  verdict  fo-  either  of  the  parties.     In  many  partic- 
ulars there  is  positive  conflict.     These  disputes  were 

settled  by  the  jury,  and  in  overruling  the  motion  for  a  new 
trial  the  trial  court  affirmed  the  action  of  the  jury.     There 
being  evidence  tt)  support  the  verdict,  we  are  not  at  liberty 
to  disturb  the  judgment  on  that  accoxmt. 
Judgment  affirmed. 


Perry,  Matthews,  Buskirk  Stone  Company  r. 
Bennett,  by  N,ext  Friend. 

[No.  7,131.    Filed  December  14,  1910.1 

1.  Master  and  Servant. — Neffligence. — Unsafe  Place. — Complaint. 
— Paragraphs. — Defects. — Intenogatories. — Overruling  a  demur- 
rer to  a  paragraph  of  a  complaint  Is  harmless,  where  the  answers 
to  the  inti^rrogatories  show  that  the  verdict  rests  upon  another 
paragraph,    p.  585. 
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2.  Masteb  and  Sebvant. — Unsafe  Place, — Piling  Stones. — Inex- 
perienced Servant. — Complaint. — ^A  complaint  alleging  that  de- 
fendant  negligeiilly  piled  certain  stones  so  that  by  the  removal 
of  one  the  others  would  fall,  that  defendant  ordered  the  plain- 
tiff, a  sixteen-year  old  boy,  who  did  not  know  of  the  danger,  U> 
remove  a  stone,  that  In  obedience  thereto,  he  moved  such  stone 
causing  the  others  to  fall  upon  him,  to  his  Injury,  states  a  cause 
of  action,    p.  585. 

3.  Trial. — Verdict. — Interrogatories. — ^The  general  verdict  pre- 
vails, where  the  answers  to  the  interrogatories  are  not  irrecon- 
cilable therewith,    p.  585. 

4.  Masteb  and  Servant. — Assumption  of  Risk. — Appreciation  of 
Danger. — ^A  youthful,  or  inexperienced,  servant  does  not  assume 
the  risk  of  a  defect,  unless  he  appreciates  the  danger  therefrom, 
p.  586. 

5.  Masteb  and  Sebvant. — Fellow  Servant. — Concurrent  Negli- 
gence of. — Where  a  master  is  negligent  in  piling  up  stone  so  that 
by  removing  one  the  others  will  fall,  he  is  not  relieved  from  an 
injury  caused  thereby,  on  the  ground  that  the  act  of  a  fellow 
servant  concurred  in  causing  the  injury,    p.  586. 

6.  Negligence, — Assumption  of  Risk. — Contributory  Negligenc-e. — 
Proximate  Cause. — Questions  for  Jury. — ^The  questions  of  negli- 
gence, contributory  negligence,  assumption  of  risk  and  proximate 
cause,  are  ordinarily  for  the  jury.    p.  586. 

From  Lawrence  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  James  R.  Bennett,  by  his  next  friend,  against 
the  Perry,  Matthews,  Buskirk  Stone  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed, 

John  H.  Underwood  and  JJ.  R,  Kurrie,  for  appellant. 
M.  B.  Hottel  and  Albert  J.  Fields,  for  appellee. 

COMSTOCK,  J. — Appellee,  suing  by  his  next  friend,  recov- 
ered a  judgment  for  damages  in  the  sum  of  $1,800, 
against  appellant,  for  personal  injuries  received  by  him 
while  in  its  employ,  through  its  alleged  negligence  in  fail- 
ing to  maintain  a  safe  place  in  which  to  work  and  safe  tools 
with  which  to  do  the  work. 

The  amended  complaint  is  in  three  paragraphs.  A  sep- 
arate demurrer  for  want  of  facts  was  sustained  to  the  first 
and  overruled  as  to  the  second  and  third  paragraphs. 
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The  negligence  sought  to  be  alleged  in  said  second  para- 
graph is  that  about  eight  months  before  the  date  of  the  in- 
jury appellant  caused  a  pile  of  mill  blocks  to  be  stacked 
near  the  derrick  on  which  appellee  was  working;  that  ap- 
pellant had  negligently  and  carelessly  piled  them  so  that 
they  leaned  one  against  the  other,  and  so  that  the  removal 
of  one  might  cause  the  others  to  fall ;  that  one  of  said  stones 
so  leaned  against  the  stone  to  be  removed  that  the  removal 
of  the  stone,  ordered  by  appellant  to  be  moved,  wculd  cause 
the  stone  to  the  west  to  tumble  and  fall,  thereby  rendering 
the  place  unsafe.  It  is  also  alleged  that  appellee  was  only 
sixteen  years  of  age,  and  had  little  knowledge  or  experi- 
ence in  that  kind  of  work ;  that  he  had  no  knowledge  of  the 
manner  in  which  said  stones  were  stacked,  or  of  the  fact 
that  they  were  likely  to  fall  upon  the  removal  of  said  stone 
ordered  moved ;  that  appellant  knew,  or  might  have  known, 
that  hoisting  and  removing  said  stone  so  ordered  to  be  re- 
moved would  cause  said  mill  blocks  on  the  west  to  fall ;  that 
appellee's  injuries  were  caused  by  the  carelessness  and  neg- 
ligence of  appellant  in  allowing  its  premises  to  become  dan- 
gerous. 

The  third  paragraph  is  substantially  the  same  as  the 
second,  except  that  it  also  alleges  that  one  of  the  dogs  which 
appellee  was  using  was  defective,  in  this,  that  the  point  was 
too  straight  and  it  was  necessary  to  hold  the  dog  in  place 
until  the  chain  tightened;  that  appellee  went  upon  this 
stone  as  ordered  by  appellant  and  attached  the  dog  to  the 
stone ;  that  because  of  said  defective  point,  he  was  required 
to  hold  it  until  the  chains  tightened ;  that  just  as  the  dogs 
were  made  fast  appellee  turned  to  go  to  a  place  of  safety, 
and  before  he  could  get  to  a  place  of  safety,  the  attempted 
removal  of  said  stone  caused  the  stones  on  the  west,  on  ac- 
count of  their  being  so  carelessly  and  negligently  stacked 
and  placed,  leaning  to  the  east,  and  being  supported  in  part 
by  said  stones  already  removed,  as  before  set  out,  as  well 


NOVEMBER  TERM,  1910.  585 

Perry,  etc..  Stone  Co.  v.  Bennett — 46  Ind.  App.  582. 

as  by  the  one  they  were  then  attempting  to  remove,  to 
fall  down. 

The  errors  assigned  and  relied  on  for  reversal  are  that 
the  second  and  third  paragraphs  of  the  amended  complaint 
do  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  appellant;  that  the  court  erred  in  overruling  ap- 
pellant's demurrer  to  said  second  and  third  paragraphs^ 
separately  and  severally,  and  in  overruling  its  motions  for 
judgment  on  the  answers  to  interrogatories  and  fox  a  new 
triaL 

The  insufficiency  of  the  complaint  is  not  discussed. 
Counsel  for  appellant  in  their  brief,  under  propositions  of 
law,  say  that  it  is  insufficient. 

The  answers  to  interrogatories  show  that  that  the  hooks 
or  dogs  were  not  defective,  as  alleged  in  the  third  para- 
graph, so  that  the  ruling  upon  the  demurrer  to  said 

1.  paragraph  is  immaterial,  as  the  verdict  manifestly 
rests  on  the  second  paragraph. 

The  second  paragraph  shows  that  the  injured  party  was 

an  employe  of  appellant  in  the  line  of  work  assigned  to  him ; 

that  he  did  not  know  of  the  defective  or  negligent 

2.  manner  in  which  the  stones  had  been  piled;  that  he 
did  not  know  that  the  stone  which  fell  upon  and  in- 
jured him  was  supported  by  the  stone  which  was  about  to 
be  removed;  that  the  point  of  contact  between  them  was, 
in  a  measure,  concealed,  and  was  observable  only  upon  close 
inspection ;  that  his  attention  was  called  to  the  hook  which 
he  was  about  to  attach  to  the  stone.  We  think  this  para- 
graph sufficiently  shows  a  disregard  of  the  duty  which  the 
master  owes  to  his  employe  to  provide  for  him  a  reasonably 
safe  place  in  which  to  work. 

The  answers  to  interrogatories  do  not  show  such 

3.  irreconcilable  conflict    as   to   overthrow   the  general 
verdict. 

The  evidence  shows  that  appellee  was  sixteen  years  of 
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age,  and  that  if  he  knew,  he  did  not  appreciate  the  danger 
of  the  situation.    Risk  is  not  assumed,  within  the 

4.  meaning  of  the  rule  that  debars  recovery,  when  the 
injured  party  really  knew  there  was  some  danger, 

unless  the  danger  is  appreciated.  Avery  v.  Nordyke  & 
Harmon  Co.  (1905),  34  Ind.  App.  541. 

The   dangerous   condition   was   created   by   the   master. 

There  was  evidence  that  the  defective  piling  of  the  stone 

was  the  proximate  cause  of  appellee's  injury;  that 

5.  this  condition  might  have  been  discovered  by  appel- 
lant by  reasonable  inspection.     The  conditions  were 

not  created  by  the  employe.  They  were  made  by  appellant 
for  its  own  purpose.  The  fact  that  the  act  of  an  employe, 
in  pulling  out  or  removing  the  stone  with  a  derrick,  re- 
leased the  pressure  would  not  defeat  appellee's  claim  based 
upon  the  failure  of  appellant  to  provide  a  reasonably  safe 
place  in  which  to  work.  The  negligence  of  fellow  servants 
will  not  excuse  the  employer  from  his  duty  to  provide  a 
reasonably  safe  place  for  his  employes.  Lauter  v.  Dtu^k- 
wortk  (1898),  19  Ind.  App.  535. 

The  questions  of  assumption  of  risk,  negligence, 

6.  contributory  negligence  and  proximate  cause,  were 
all  passed  upon  by  the  jury. 

Judgment  affirmed. 

Roby,  C.  J.,  Myers,   Hadley   and   Watson,   JJ.,  Concur. 
Rabb,  J.,  Dissents. 


Nusbaum  v.  Geisinger. 

[No.  6,804.    Filed  December  14,  1910.] 

Appeal. — Moot  Questions. — Contracts. — Restraint  of  Trade. — Physi- 
cians.— ^Where  a  physician  sold  his  practice  in  a  certain  county, 
agreeing  not  to  prosecute  his  profession  therein  for  a  term  of 
years,  and,  upon  a  violation  thereof,  he  was  enjoined  to  cease 
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until  the  expiration  of  that  time,  his  appeal  will  be  dismissed, 
where  it  is  not  ready  for  decision  before  the  expiration  of  such 
time. 

From  Dekalb  Circuit  Court;  Emmet  A.  Bratton,  Judge. 

Suit  by  Lewis  N.  Geisinger  against  William  H.  Nusbaum. 
From  a  decree  for  plaintiff,  defendant  appeals.  Appeal 
dismissed, 

Thomas  R.  Marshall,  William.  F.  McNagny,  P.  H.  Clug- 
ston,  Charles  M,  Brown  and  Charles  E.  Emanuel,  for  appel- 
lant. 

J.  H.  (&  J.  E.  Rose,  for  appellee. 

Watson,  J. — ^Appellant,  who  was  practicing  medicine  and 
surgery  in  Dekalb  county,  Indiana,  sold  said  practice  and 
good-will  thereof,  together  with  certain  real  estate  and  per- 
sonal property,  to  appellee,  and,  as  a  part  of  the  contract 
and  consideration  thereof,  appellant  agreed  with  appellee 
that  he  (appellant)  would  retire  from  the  practice  of  med- 
icine and  surgery  in  said  county  for  and  during  the  pe- 
riod of  five  years  from  September  1,  1905,  and  would  not 
during  said  period  engage  in  the  practice  of  medicine  and 
surgery  in  said  county.  Appellee  instituted  an  injunction 
proceeding  to  restrain  appellant  from  so  practicing,  alleg- 
ing that  appellant  had  been  and  was  practicing  in  said 
county,  in  violation  of  said  contract.  A  trial  was  had,  and 
the  court  made  special  findings,  in  part,  as  follows:  **  (13) 
That  defendant  has,  since  October  1,  1905,  until  the  com- 
mencement of  this  suit,  performed  surgical  operations  in 
Dekalb  county,  not  being  at  the  time  in  consultation  with 
other  physicians,  but  himself  as  operating  surgeon.  (14) 
That  defendant  has  been,  since  October  1,  1905,  until  the 
commencement  of  this  suit  and  thereafter,  engaged  in  the 
practice  of  medicine  and  surgery  in  the  city  of  Auburn. 
Dekalb  county,  Indiana,  and  will  continue  so  to  do  unless 
enjoined  from  so  doing." 
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The  court  thereupon  enjoined  appellant  from  practicing 
medicine  and  surgery  in  said  Dekalb  county  until  Septem- 
ber 1,  1910,  the  date  on  which  the  contract  expired. 

Appellee  moves  to  dismiss  this  appeal,  for  the  reasons 
that  the  contract  having  expired  and  the  injunction,  which 
was  issued  herein,  having  lapsed,  the  appeal  presents  only 
mooted  and  abstract  questions,  and  in  this  he  is  sustained 
by  the  record.  The  appeal  is  therefore  dismissed  upon  the 
authority  of  Hale  v.  Berg  (1908),  41  Ind.  App.  48,  and 
cases  cited. 


Irwin,  Administratrix,  v.  Jones. 

[No.  7,585.    Filed  November  3,  1910.    Rehearing  denied  December 

14,  1910.] 

1.  Contracts. — Care  and  Support, — Members  of  Family. — ^Answera 
to  interrogatories  showing  that  the  claimant  and  his  wife  lived 
with,  and  cared  for,  decedent,  that  decedent  said  nothing  indi- 
cating a  contract  to  pay  for  services,  and  that  claimant  was  in- 
duced to  render  the  services  because  decedent  had  taken  clalm^ 
ant  when  he  was  an  orphan  and  cared  for  him,  and  that  an  im- 
plied contract  was  inferred  from  claimant's  "faithfulness,"  da 
not  sustain  a  verdict  for  claimant,  no  contract,  express  or  Im- 
plied, being  shown,    pp.  590, 592. 

2.  Contracts. — Family  Relations. — Parent  and  ChUd. — ^Where 
one  is  talcen  into  the  home  of  another  and  treated  as  an  own  child, 
there  is  ordinarily  no  implied  obligation  to  pay  for  board  and 
lodging,  or  to  receive  anything  for  services  rendered,    p.  592. 

3.  Contracts. — Implied. — Equity. — A  contract  is  never  implied 
where  it  would  be  Inequitable,    p.  592. 

4.  Contracts. —  M'ork  and  Labor. —  Member  of  Family. —  What 
Constitutes, — Where  claimant  lived  with  decedent  from  boyhood 
as  a  member  of  the  family,  never  receiving  either  pay,  or  promise 
thereof,  for  services,  the  fact  that  decedent  lived  "in  his  rooms," 
would  not  break  the  family  relationship,  where,  otherwise,  they 
lived  as  one  family,    p.  593. 

5.  Contracts. — Express, — Interrogatories. — Negativing. — ^Wliere  a 
claim  alleges  that  services  were  performed  at  decedent's  special 
request,  an  answer  to  an  interrogatory  showing  that  there  waa 
no  express  contract,  negatives  any  contract  either  by  words  or 
inferred  from  circumstances,    p.  593. 
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Prom  Gibson  Circuit  Court;  0.  M.  Welborn,  Judge. 

Action  by  William  C.  Jones  against  Isabella  Irwin,  as  ad- 
ministratrix of  the  estate  of  Henry  Hawkins,  deceased. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

John  W.  Brady,  James  Bingham;  Lucius  C.  Embree  and 
Morion  C.  Embree,  for  appellant. 
Reuben  T.  Walters  and  Thomas  Duncan,  for  appellee. 

CoMSTOCK,  C.  J. — The  issues  tried  in  this  cause  were  upon 
a  claim  filed  by  appellee  against  the  estate  of  appellant's 
decedent. 

The  claim   is   in   three   paragraphs.    The   first,  in  sub- 
stance, alleges  that  appellant's  decedent,  Henry  Hawkins, 
died  on  July  9,  1909,  aged  ninety-pve  years,  unmarried  and 
without  issue;  that  the    claimant   is    thirty-eight,  and  his 
wife,  Alice,  thirty  years  old;  that  they  were  married  in 
December,  1890;  that  from  the  age  of  four  years  until  his 
marriage  claimant  made  his  home  with  decedent,  and  de- 
cedent was  as  much  attached  to  him  as  though  he  had  been 
his  own  child;  that  claimant  and  his  wife,  shortly  after 
their  marriage,  at  decedent's  request  moved  to  his  home, 
to  board,  care  for  and  nurse  him;  that  claimant,  assisted 
by  his  wife,  entered  upon  the  performance  of  said  contract, 
and  did  board,  care  for,  nurse  and  watch  over  decedent  up 
to  January  23,  for   a   period   of   fifteen   years  and  seven 
months;  that  the  services  were  of  the  value  of  $1  a  day  for 
the  first  ten  years,  and  of  the  value  of  $3  a  day  for  the  re- 
mainder of  the  time,  and  of  the  total  value  of  $9,300;  that 
said  amount  was  due  and  unpaid;  that  the  services  of  the 
wife  were  rendered  for  and  on  behalf  of  her  said  husband. 

The  second  paragraph  is  upon  'an  open  account  for 
moneys  paid  at  the  request  of  decedent  to  divers  persons 
and  in  divers  sums,  in  all  the  sum  of  $359.92. 
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The  third  paragraph  is  in  the  form  of  an  open  account 
in  the  following  terms : 

(1)  To  eleven  years  and  two  months  caring  for, 

nursing,  boarding  and  waiting  on  Henry 
Hawkins  from  December  1,  1890,  to  Febru- 
ary 1,  1902,  at  $1  per  day $4,045 

(2)  To  caring  for,  boarding,  waiting  on  and  nurs- 

ing Henry  Hawkins  from  February  1, 1902, 
to  February  1,  1908,  six  years  at  $3  per 
day  6,500 


Total  $10,545 

Appellant  answered  by  general  denial,  and  by  way  of  set- 
off for  money  paid  by  decedent  as  surety  of  the  claimant. 
Appellee  replied  in  two  paragraphs;  (1)  A  general  denial, 
and  (2)  payment. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  in 
favor  of  claimant  for  $1,500.  With  the  verdict  the  jury 
returned  answers  to  interrogatories. 

Appellant  asks  for  reversal,  among  other  grounds, 

1.    upon  the  overruling    of    her    motion  for  judgment 
upon  the  answers  to  interrogatories  notwithstanding 
the  general  verdict. 

The  answers  to  interrogatories  show  that  before  appellee 
was  seven  years  old  he  became  an  orphan,  and  was  soon 
after  taken  by  decedent,  Henry  Hawkins,  into  his  home, 
and  there  cared  for  and  maintained  until  the  time  of  his 
marriage,  substantially  as  a  parent  cares  for  and  rears  his 
own  child.  At  the  time  of  his  marriage  appellee  was  resid- 
ing in  the  home  of  decedent,  but  did  not  return  there  with 
his  wife  immediately  upon  his  marriage.  Afte'rwards  he 
returned,  and  from  that  time  until  early  in  the  year  1908 
continued  with  his  family  to  reside  in  the  home  of  decedent 
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Said  claimant  and  his  wife  and  ehildrsn  and  said  Hawkins 
slept  in  the  same  house,  ate  their  meals  together,  and  the 
bed  of  said  Hawkins  and  the  beds  of  said  Jones  and  family 
were  cared  for  by  the  same  person,  in  the  same  way.  The 
meals  were  prepared  and  served  for  all  of  them  by  the  same 
person.  Their  clothes  were  washed  and  ironed  at  the  same 
time  and  by  the  same  person,  but  Hawkins  lived  **in  his 
rooms."  Appellee  did  not  keep  any  account  of  either  the 
boarding  of  said  Hawkins  or  of  any  service  rendered  to 
him,  in  person,  in  the  way  of  nursing  and  attendance  in 
sickness.  When  he  was  not  sick  he  took  care  of  himself. 
During  the  period  of  six  years  previous  to  July  21,  1909, 
he  was  so  sick  as  to  require  nursing  at  six  different  times, 
amounting  in  all  to  twenty-four  weeks.  Jones,  his  wife  and 
children  left  the  house  of  Hawkins  about  January,  1908* 
None  of  the  services  mentioned  in  the  claim  were  rendered 
to  said  Hawkins  after  the  wife  and  children  left.  Between 
July  21,  1903,  and  January,  1908,  Jones  and  his  wife  ren- 
dered services  to  said  decedent  in  the  way  of  boarding, 
washing  and  nursing  for  a  period  of  twenty-four  weeks, 
which  services  were  worth  $14  a  week.  Appellee  is  now  a 
nonresident  of  the  State  of  Indiana,  is  insolvent,  and  has 
no  property  or  ** money  in  sight."  There  was  no  express 
contract  between  appellee  and  decedent  whereby  decedent 
agreed  to  pay  appellee  for  any  of  the  services  mentioned 
in  the  claim.  After  the  marriage  of  said  appellee,  and 
while  he  and  his  wife  and  children  were  residing  in  the 
home  of  decedent,  said  decedent  became  the  surety  of  said 
Jones  on  a  number  of  promissory  notes,  aggregating  a  large 
sum  of  money.  As  said  surety  he  paid  $640  and  his  estate 
is  liable  for  $640  unpaid  debts,  upon  which  he  became 
surety  during  his  lifetime.  The  services  mentioned  in  the 
claim  were  rendered  pursuant  to  an  implied  contract, 
i^hereby  said  decedent  was  required  to  pay  for  them,  and 
the  facts  and  circumstances  proved  by  the  evidence  from 
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which  such  contract  arose  was  their  "faithfulness."  De- 
cedent made  no  statement  to  appellee,  whereby  appellee  was 
induced  to  render  the  servics  mentioned  in  the  claim,  or  any 
of  them ,'  nor  were  such  statements  made  to  others  and  com- 
municated to  him.  Appellee  was  induced  to  render  the  ser- 
vices mentioned  in  the  claim  by  the  fact  that  decedent 
** cared  for  him  in  youth,  when  he  had  no  home/' 

*' Where  one  is  taken  into  the  family  of  another,  and 

treated  as  a  member  of  the  household,  there  is  ordinarily  no 

implied  obligation  on  the  one  hand  to  pay  for  board. 

2.  care  and  shelter,  or,  on  the  other,  for  services  ren- 
dered."   McClure  v.  Lem  (1907),  40  Ind.  App.  56, 

and  cases  cited.    See,  also  Waechter  v.  Walters  (1908),  41 

Ind.  App.  408;  Shutts  v.  Franke  (1908),  42  Ind.  App.  275. 

A  promise  is  implied  only  upon  principles  of  equity  and 

natural  justice,  and  no  implication  to  pay  arises  where  the 

circumstances  are  such  that  the  implication  will  be 

3.  inequitable.    3  Select   Essays,   Anglo-American  Leg. 
Hist.  286,  292,  295;  Toussaint  v.  Martinnant  (1787), 

2  T.  R.  100,  105;  Exall  v.  Partridge  (1799),  8  T.  R.  310. 
While  the  jury  finds  that  there  was  no  express 

1.    contract,  it  also  finds  that  the  services  were  rendered 
pursuant  to  an    implied   contract,    such  implication 
'* arising  from  their  faithfulness." 

The  act  which  the  jury  finds  induced  appellee  to  render 
the  services  in  question  was  that  in  his  youth,  when  he  had 
no  home,  decedent  ** cared  for  him."  Such  inducement  pre- 
sumably arose  from  a  sense  of  gratitude  to  a  benefactor. 
The  fact  that  decedent  paid  out,  as  surety  for  appellee, 
while  he  and  his  wife  were  living  with  decedent,  the  sum 
of  $640,  is  further  evidence  of  the  continued  good-will  of 
decedent  for  claimants,  but  not  of  a  contract. 

The  original  inducing  cause  for  the  services — food,  shel- 
ter and  care  to  a  homeless  orphan — was  payment  in  advance 
for  the  services  rendered.    Mere  faithfulness  on  the  part 
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of  appellee,  while  living  in  the  home  of  decedent,  and  while 
they  were  living  together  as. members  of  one  family — ap- 
pellee for  many  years  occupying  the  relation  of  foster-son 
— would  not  raise  an  implication  of  a  promise  on  the  part 
of  decedent  to  pay  for  such  services. 

The  jury  found  that  decedent  and  appellee's  family  were 

not  living  together  as  members  of  a  family.     This  statement 

is  based  upon  the  fact  found,  that  decedent  lived  in 

4.  his  rooms.     Apart  from  his  occupying  his  rooms,  the 
manner  of  living  of  the  parties  was  that  of  a  single 

family.  Appellee  took  the  place  of  a  son  in  the  household 
of  the  childless  old  man.  One  roof  sheltered  them.  They 
ate  at  one  table.  Their  common  wants  were  supplied  from 
the  same  source  and  the  domestic  and  household  offices  were 
performed  for  all  by  the  same  person.  From  the  facts 
found,  we  may  say,  as  a  matter  of  law,  that  they  lived  as 
one  family. 

It  is  found,  too,  that  in  all  the  years  of  the  association 
appellee  kept  no  account  of  the  board  of  said  decedent  or 
of  any  services  rendered  to  him  in  person  in  the  way  of 
nursing  and  attendance  in  sickness.  This  is  not  conclusive, 
but  is  significant  as  indicating  that  he  was  expecting  no 
compensation. 

Each  paragraph  alleges  that  the  claim  was  founded  upon 

the   special   request   of   decedent.     The   jury   might   have 

found  that  there  was  an  express  contract  from  evi- 

5.  dence  sufficient  to  justify  such  finding;  but  when  the 
existence  of  such  a  contract  is  negatived  such  find- 
ing operates  against  a  contract  either  proved  by  words  or 
circumstances.  The  finding  is  therefore  inconsistent  with 
the  verdict.  It  is  doubly  inconsistent,  for  the  reason  that 
the  circumstances  from  which  the  jury  implies  an  agree- 
ment will  not  warrant  such  an  implication.  Appellant's 
motion  should  have  been  sustained.  Croxton  v.  Foreman 
(1895),  13  Ind.  App.  422. 

Vol.  46—38 
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Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  judgment  on  the  answers  to  interroga- 
tories, and  to  render  judgment  thereon  in  favor  of  appel- 
lant. 


Zweig  v.  Zweig. 

[No.  6,810.    Filed  December  15,  1910.] 

1.  DivoBCE. — Cruel  and  Inhuman  Treatment, — Impairment  of  Mind 
or  Body, — Whatever  endangers  or  Impairs  the  soundness  of  mind, 
or  body,  or  both,  may  constitute  a  cause  for  divorce  on  the 
ground  of  cruel  or  inhuman  treatment,    p.  595. 

2.  DivoBCE. — Cruel  and  Inhuman  Treatment, — Refusal  of  Husband 
to  Speak  to,  or  Associate  with.  Wife, — Complaint. — A  complaint 
alleging  that  the  husband  for  more  than  two  years  has  refused  to 
speak  to  his  wife,  that  he  refuses  to  visit  the  neighbors  with  her, 
and  does  not  permit  them  to  visit  her,  states  a  cause  for  divorce, 
p.  595. 

Prom  Lake  Circuit  Court;  W.  C.  McMahan,  Judge. 

Suit  by  Louise  Zweig  against  Charles  Zweig.    Prom  a 
decree  for  plaintiff,  defendant  appeals.    Affirmed. 

F.  N.  Oavit  and  J.  E.  Westfall,  for  appellant. 
Thaddeus  8.  Fancher  and  Frank  B.  Pattee,  for  appellee. 

Watson,  J. — This  was  a  suit  brought  by  appellee  against 
appellant  for  an  absolute  divorce,  upon  the  grounds  of 
cruel  and  inhuman  treatment.  It  is  alleged  in  the  com- 
plaint that  they  were  married  on  November  12,  1904;  that 
after  the  lapse  of  six  months  from  said  date,  and  until  Feb- 
ruary 16,  1907,  defendant  refused  to  speak  to,  or  hold  any 
conversation  with,  appellee,  or  to  permit  her  in  any  manner 
to  converse  with  him,  and  when  she  attempted  to  do  so  he 
would  say  that  he  wanted  to  have  nothing  to  do  with  her; 
that  he  refused  to  visit  the  neighbors  with  her,  and  would 
not  permit  the  neighbors  to  visit  her. 

The  complaint  waa  challenged  by  a  demurrer  which  was 
overruled,  and  an  exception  reserved.     The  errors  assigned 
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are:  (1)  The  court  erred  in  overruling  the  demurrer  to 
the  complaint;  (2)  the  decision  of  the  court  is  not  supported 
by  sufficient  evidence;  (3)  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Both  a  sound  mind  and  a  sound  body  are  necessary  to 

health.     Therefore,  whatever  threatens  to  and  does  impair 

either  or  both  endangers  life  or  health,  and  consti- 

1.  tutes  cause  for  divorce  under  the  fourth  subdivision 
of  §1067  Burns  1908,  §1032  R.  S.  1881,  which  is  as 

follows:  ** Cruel  and  inhuman  treatment  of  either  party  by 
the  other." 

In  the  case  of  Rice  v.  Rice  (1854),  6  Ind.  100,  cold  neg- 
lect was  held  to  be  cruel  and  inhuinan  treatment,  and  the 
court  said,  with  reference  to  an  instruction:     *'We 

2.  may  remark  of  this  instruction  that  it  seems  to  con- 
template an  entirely  physical,  sensual  view  of  the 

marriage  relation;  and  if  that  relation  has  no  aim  to  the 
social  happiness  and  mental  enjoyments  of  those  united  in 
it,  the  instruction  should  have  been  given.  But  if  it  is 
otherwise,  if  it  be  true  that  we  are  possessed  of  social,  moral 
tod  intellectual  natures,  with  wants  to  be  supplied,  with 
susceptibilities  of  pain  and  pleasure;  if  they  can  be 
wounded  and  healed,  as  well  as  the  physical  part,  with  ac- 
companying suffering  and  delight,  then,  we  think,  that  con- 
duct which  produces  perpetual  social  sorrow,  although  phys- 
ical food  be  not  withheld,  may  well  we  clasp.ed  as  cruel,  and 
entitle  the  sufferer  to  relief." 

In  the  case  oi  Barnes  v.  Barnes  (1892),  95  Cal.  171,  30 
Pac.  298,  16  L.  R.  A.  660,  the  court  well  said:  ''The 
tendency  of  modem  decisions,  reflecting  the  advanced  civil- 
ization of  the  present  age,  is  to  view  marriage  from  a  differ- 
ent standpoint  than  as  a  mere  physical  relation.  It  is  now 
more  wisely  regarded  as  a  union  affecting  the  mental  and 
spiritual  life  of  the  parties  to  it — ^a  relation  designed  to 
*  bring  to  them  the  comfort  and  felicities  of  home  life,  and 
between  whom,  in  order  to  fulfill  such  design,  there  should 
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exist  mutual  sentiments  of  love  and  respect.  *  It  was  for- 
merly thought  that  to  constitute  extreme  cruelty,  such  as 
would  authorize  the  granting  of  a  divorce,  physical  violence 
is  necessary;  but  the  modern  and  better  considered  cases 
have  repudiated  this  doctrine  as  taking  too  low  and  sensual 
a  view  of  the  marriage  relation,  and  it  is  now  very  generally 
held  that  any  unjustifiable  conduct  on  the  part  of  either 
the  husband  or  wife,  which  so  grievously  wounds  the  feel- 
ings of  the  other,  or  so  utterly  destroys  the  peace  of  mind 
of  the  other,  as  to  seriously  impair  the  health,  •  •  • 
or  such  as  utterly  destroys  the  legitimate  ends  and  objects 
of  matrimony,  constitutes  extreme  cruelty  under  the  stat- 
ute.' [Carpenter  v.  Carpenter  (1883),  30  Kan.  712,  744, 
46  Am.  Rep.  108.]" 

The  courts  of  this,  and  other  states  have  construed 
** cruel  and  inhuman  treatment,"  and  like  causes,  liberally, 
and  in  that  broader  sense  which  includes  more  than 
personal  violence.  It  is  also  well  settled  that  what  consti- 
tutes cruel  and  inhuman  treatment  will  be  determined  by 
the  facts  of  a  given  case,  the  situation  of  the  parties,  their 
social  standing,  and  their  morality  and  refinement.  Any- 
thing that  tends  to  humiliate  or  annoy  may  as  effectually 
endanger  life  and  health  as  personal  violence,  and  will 
afford  ground  for  a  divorce.  The  conduct  of  the  husband 
in  abusive  language,  treatment  and  demeanor  toward  his 
wife  might  cause  greater  suffering  to  a  refined  and  gentle 
woman  than  an  act  of  violence.  Such  conduct  might  well 
be  considered  as  cruel  and  inhuman  treatment.  The  blows 
thus  inflicted  may  cause  deeper  anguish  than  physical  in- 
juries to  the  person,  more  enduring  and  lacerating  to  the 
wounded  spirit  of  the  gentle  woman  than  actual  violence 
to  the  person,  even  though  severe.  It  would  make  no  dif- 
ference to  such  a  woman  whether  she  received  a  blow  upon 
the  head  or  the  heart.  Rice  v.  Rice,  supra ;  Spitzmesser  v. 
Spitzmesser  (1901),  26  Ind.  App.  533;  Massey  v.  Massey 
(1907),  40  Ind.  App.  407;  Barnes  V.  Barnes^  supra;  Kelly 
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V.  Kelly  (1883),  18  Nev.  49,  1  Pac.  194,  51  Am.  Rep.  732; 
Holyoke  v.  Holyoke  (1886),  78  Me.  404,  6  Atl.  827.  The 
demurrer  to  the  complaint  was  properly  overruled. 

It  is  insisted  that  the  residence  of  appellee  was  not  fully 
established.  We  are  of  the  opinion,  upon  examination  of 
the  record,  that  the  trial  court  is  sustained  in  its  holding 
with  reference  thereto.  Jenness  v.  Jenness  (1865),  24  Ind. 
355;  Curtis  v.  Curtis  (1892),  131  Ind.  489;  Jonas  v.  Hirsh' 
burg  (1897),  18  Ind.  App.  581;  Smith  v.  Smith  (1905),  35 
Ind.  App.  610. 

The  finding  of  the  court  is  sustained  by  the  evidence.  No 
error  having  intervened,  the  judgment  of  the  trial  court  is 
therefore  aflSrmed. 


Ames  v.  Ames. 

[No.  6,637.     Filed  March  29.  1910.     Rehearing  denied  December 

15,  1910.] 

1.  Specific  Pebfohmance. — Contracts  of  Sale  of  Land. — Descrip- 
tion,— Defective, — Parol  Evidence  to  Complete. — Where  the  de- 
scription in  a  contract  for  the  sale  of  real  estate  is  consistent, 
but  incomplete,  and  its  completion  •  does  not  alter  or  contradict 
that  which  is  given,  nor  require  that  a  new  description  should  be 
introduced,  parol  evidence  is  admissible  to  complete  the  descrip- 
tion and  identify  the  property,    p.  600. 

2.  CoNTBACTS. — Written. — Application  of,  to  Subject-Matter. — De- 
scription.— Parol  Evidence. — Parol  evidence  is  admissible  to  ap- 
ply the  terms  of  a  written  contract  to  the  subject-matter  thereof, 
since  the  office  of  a  description  is  not  to  identify,  but  to  furnish 
the  means  of  identification,    p.  601. 

S,  Contracts. — Amhiguiiies. — Parol  Evidence. — Parol  evidence  Is 
admissible  to  clear  up  ambiguities  in  a  written  contract,  the  re- 
sult being  not  to  alter  or  vary  the  writing  but  to  explain  it. 
p.  601. 

4.  Ck)NTRACTS. — Sales  of  Real  Estate. — Description. — Indefinite, — 
Parol  Evidence. — ^A  contract  by  a  widow  for  the  sale  of  "all  of 
her  interest  in  the  real  estate  fonnerly  owned  by"  her  deceased 
husband,  contains  a  sufficient  description,  when  identified  by  parol 
evidence,  to  render  the  contract  enforceable,    p.  603. 

^.  Coz^RACTS. — Sales  of  Land. — Consideration. — Payment. — Defl- 
niteness. — ^A  contract  by  which  a  widow  agrees  to  sell  her  Interest 


598  APPELLATE  COUET  OP  INDIANA, 

Ames  V,  Ames — 46  Ind.  App.  597. 

In  certain  property  "for  $3,000,"  imports  that  such  sum  is  payable 
in  cash  on  delivery  of  the  deed.    p.  603. 

6.  Contracts. — Sales  of  Land. — Concurrent  Delivery  of  Deed  and 
Payment  of  Consideration. — Tender. — Specific  Performimce, — 
Where  a  contract  for  the  sale  of  land  requires  the  consideration 
to  be  paid  in  cash,  it  is  not  necessary  for  the  purchaser  to  make  a 
tender,  where  it  is  shown  that  he  was  ready  to  pay.    p.  603. 

7.  Contracts. — Sales  of-  Land. — Delivery, — Statute  of  Frauds,— A 
written  contract,  that  is  only  a  written  statement  of  an  oral 
agreement  for  the  sale  of  land,  need  not  be  delivered  to  take  it 
out  of  the  statute  of  frauds,    p.  604. 

8.  Contracts. — Validity. — Sales  of  Land. — Statute  of  Frauds. — ^An 
oral  contract  for  the  sale  of  land  is  not  void,  but,  by  reason  of  the 
statute  of  frauds,  is  merely  unenforceable,    p.  604. 

9.  Contracts. — Sales  of  Land.— Written  Memorandum. — Suffi- 
ciency.— ^To  render  a  contract  for  the  sale  of  lands  enforceable,  it 
or  a  memorandum  containing  the  necessary  parts  thereof,  must 
be  in  writing  and  signed  by  the  party  to  be  charged,  but  it  is  not 
material  who  has  the  writing,  or  the  manner  of  its  executlOD. 
p.  604. 

30.  Specific  Performance.  —  Unjust  Contract,  —  Incapacity  of 
Party. — Where  an  aged  widow  who  had  been  suffering  from  nerv- 
ous prostration,  and  who  was  having  trouble  in  regard  to  her 
land,  in  a  period  of  excitement  signed  a  contract  for  the  sale 
thereof  for  an  insufficient  amount,  afterwards  refusing  to  exe- 
cute a  deed,  or  to  carry  out  the  contract,  and  the  purchaser  was 
not  damaged  except  by  the  loss  of  the  profits  from  the  contract, 
specific  performance  will  not  be  decreed,    pp.  606, 610. 

11.  Specific  Performance.  —  Fairness  Requisite,  —  Contracts.— 
Courts  of  equity  protect  the  weak  and  aged,  and  refuse  to  en- 
force contracts,  unless  they  are  fair,  equitable  and  just    p.  608. 

12.  Specific  Performance. — Discretion  of  Court. — ^The  enforce- 
ment of  specific  performance  of  a  contract  is  not  a  matter  of 
right,  but  rests  in  the  sound  discretion  of  the  court  after  con- 
sidering the  particular  facts  of  each  case.    p.  610. 

From  Laporte  Circuit  Court;  Joh^i  C.  Richter,  Judge. 

Suit  by  Lydia  E.  Ames  against  Charlotte  B.  Ames.    Prom 
a  decree  for  defendant,  plaintiff  appeals.    Reversed, 

Rickey  &  'Wolfe,  for  appellant. 

Frank  E.  Osborn,  W.  A.  McVey  and  Lee  L.  Osbom,  for 
appellee. 

Hadley,  J. — Augustus  Ames  died  testate  on  March  1, 
1906,  the  owner  in  fee  simple  of  a  farm  of  195  acres  and 
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the  undivided  one-half  of  three  lots  in  Michigan  City,  all, 
in  Laporte  county.  He  left  as  his  sole  heirs  and  devisees 
appellant,  his  widow,  and  appellee,  his  adopted  daughter. 
By  the  terms  of  his  will  each  of  said  persons  was  de- 
vised an  undivided  one-half  interest  in  said  real  estate 
as  joint  tenants.  Appellant  instituted  this  suit  for  parti- 
tion of  said  real  estate,  and  to  her  complaint  appellee  filed 
answer  in  two  paragraphs,  the  first  being  a  general  denial, 
and  the  second  averring  that  appellant,  on  October  11, 
1906,  had  executed  to  appellee  a  written  contract,  by  which 
she  sold  said  real  estate  to  appellee,  and  agreed  to  convey 
it  to  her  on  the  payment  of  the  sum  of  $3,000,  which  con- 
tract was,  in  part,  as  follows: 

''October  11, 1906. 

This  contract  between  Lydia  Ellen  Ames  and  Charlotte 
B.  Ames. 

Lydia  Ellen  Ames  sells  to  Charlotte  B.  Ames,  all  of 
her  interest  in  the  real  estate  formerly  owned  by  Augus- 
tus Ames,  deceased,  for  $3,000." 

Then  follow, stipulations  as  to  crops,  etc.,  not  material  to 
this  discussion,  and  the  contract  is  signed,  '* Lydia  E. 
Ames." 

It  is  averred  that  the  real  estate  described  in  said  com- 
plaint was  all  the  real  estate  in  which  appellant  had  any 
interest  or  estate  derived  from  Augustus  Ames ;  that  appel- 
lee made  a  tender  on  October  27,  which  was  refused;  that 
appellee  was  therefore  the  equitable  owner  of  said  real  estate. 

Appellee  also  filed  a  cross-complaint,  averring,  substan- 
tially, the  same  facts  as  set  out  in  the  second  paragraph  of 
answer,  with  a  prayer  that  the  court  order  specific  per- 
formance of  said  contract.  Appellant  filed  a  reply  in  three 
paragraphs  to  the  second  paragraph  of  answer,  the  first  be- 
ing a  verified  general  denial,  the  second  averring  aflBrma- 
tive  matter  in  the  nature  of  fraud  and  misrepresentation, 
the  exercise  of  undue  influence  over  appellant,  and  the  tak- 
ing advantage  of  her  distress  in  procuring  said  contract 
and   that    it   was   never   delivered.     The    third   paragraph 
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avers  that  said  contract  was  not  a  written  contract,  but  was 
part  oral  and  part  written,  and  that  there  was  no  money 
or  anything  of  value  paid  thereon ;  that  possession  had  never 
been  surrendered,  that  no  performance  of  any  kind  or  char- 
acter had  ever  been  made,  and  that  the  contract  was  without 
consideration.  Appellant  also  filed  an  answer  in  three  para- 
graphs to  the  cross-complaint,  said  paragraphs  being  iden- 
tical with  the  paragraphs  of  reply  to  the  answer.  Demur- 
rers were  filed  to  each  affirmative  paragraph  of  answer  and 
reply,  and  to  the  cross-complaint  and  the  aflBrmative  an- 
swers thereto,  all  of  which  were  overruled. and  exceptions 
taken.  The  court  made  a  special  finding  of  facts  and  stated 
conclusions  of  law  thereon,  by  which  conclusions  the  law 
was  stated  to  be  with  appellee,  and  a  decree  was  entered 
thereon  denying  appellant's  right  to  partition,  and  decree- 
ing specific  performance  of  said  contract. 

Appellant  excepted  to  the  conclusions  of  law,  and  also 
filed  a  motion  for  a  new^  trial,  which  motion  was  overruled, 
to  which  ruling  appellant  excepted.  Error  is  assigned  on 
the  ruling  of  the  court  on  the  demurrers  and  on  the  excep- 
tions to  the  conclusions  of  law,  and  to  the  ruling  on  the 
motion  for  a  hew  trial. 

It  is  insisted,  under  various  exceptions,  that  the  contract 
set  out  is  insufl&cient  to  support  a  decree  for  specific  per- 
formance, for  the  reason  that  the  description  of  the 

1.  land  sold  is  too  indefinite  and  uncertain.  It  is  well 
established  that  where  the  description  given  is  con- 
sistent, but  incomplete,  and  its  completion  does  not  require 
the  contradiction  or  alteration  of  that  given,  nor  that  a 
new  description  should  be  introduced,  parol  evidence  may 
be  received  to  complete  the  description  and  identify  the 
property.  Tetvkshury  v.  Howard  (1894),  138  Ind.  103; 
Maris  v.  Masters  (1903),  31  Ind.  App.  235;  Warner  v.  Mar- 
shall (1906),  166  Ind.  88;  Uoward  v.  Adkins  (1906),  167 
Ind.  184. 

It  is  also  settled  that  parol  evidence  is  competent  to  apply 
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the  terms  gf  a  contract  to  the  subject-matter.     Col- 

2.  crick  v.  Hooper  (1852),  3  Ind.  316,  56  Am.  Dec.  505; 
Tewksbury  v.  Howard,  supra;  Warner  v.  Marshall, 

supra,  and  cases  cited. 

It  is  not  the  ofl5ce  of  a  description  to  identify  land,  but 
to  furnish  the  means  of  identification.  Warner  v.  Marshall , 
supra,  and  cases  cited. 

An  indefiniteness  or  ambiguity  that  may  be  made  certain 

or  clear  by  such  explanatory  evidence  as  is  admissible  under 

the  rules  of  evidence,  is  not  to  be  treated  as  vitia- 

3.  ting  the   instrument.     Warner  v.   Marshall,  supra. 
In  such  case,  while  the  written  contract  may  not  be 

varied  or  contradicted  by  parol  evidence,  such  evidence  may 
be  admitted  to  explain  its  obscure  passages ;  not  for  the  pur- 
pose of  changing  the  contract,  but  of  developing  the  true 
sense  and  intention  of  the  parties.  Warner  v.  Marshall, 
supra. 

The  restrictions  of  this  proposition  are  illustrated  by  the 
following  quotation  from  observations  of  Mr.  Justice 
Holmes,  set  out  with  approval  in  Warner  v.  Marshall,  sv^ 
pra:  **I  do  not  suppose  that  you  could  prove,  for  purposes 
of  construction  as  distinguished  from  avoidance,  an  oral 
declaration  or  even  an  agreement  that  words  in  a  disposi- 
tive instrument  making  sense  as  they  stand  should  have  a 
different  meaning  from  the  common  one;  for  instance,  that 
the  parties  to  a  contract  orally  agreed  that  when  they  wrote 
500  feet  it  should  mean  100  inches,  or  that  Bunker  Hill 
Monument  should  signify  Old  South  Church  [12  Harvard 
Law  Rev.  417,  420]." 

The  principles  to  be  applied  in  eases  like  the  present  are 
well  defined  and  settled.  The  difficulty  lies  in  the  applica- 
tion of  the  principles.  We  here  give  some  illustrations  of 
obscure  descriptions  that  have  been  held  to  be  sufficient. 
**My  lot  •  •  •  on  the  plat  in  the  town  of  South  Bend; 
on  the  plat  of  said  town  on  the  river  bank''  Colerick  v. 
Hooper,    supra.    "Convey    •     •    *    to    Thomas    Bartlett 
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•  •  •  all  right,  title  and  interest,  claim  and  demand,  in 
and  to  all  the  estate,  real  and  personal,  •  •  •  which 
it  is  or  may  be  our  right,  •  •  •  to  have,  hold,  or  re- 
ceive as  heir  at  law  of  Thomas  Barnes,  lately  deceased." 
Barnes  v.  Bartlett  (1874),  47  Ind.  98.  ''AH  the  com  on 
200  acres  on  my  farm.''  Thomas  v,  Mathis  (1884),  92  Ind. 
560.  ''Three  lots  in  this  half  block,  •  •  •this  nice 
house,  •  •  •  the  rest  of  this  piece  of  property.'* 
Warner  v.  Marshall,  supra,  "The  Snow  Farm.'*  Hollis 
V.  Burgess  (1887),  37  Kan.  487,  15  Pac.  536.  "The  Knapp 
House  property."  Goodenow  v.  Curtis  (1869),  18  Mich. 
298.  "The  house  and  lot  now  occupied  by  James  H.  Ben- 
ham."  Angel  v.  Simpson  (1887),  85  Ala.  53,  3  South.  758. 
"Two  lots  owned  by  me  in  One  hundred  sixteenth  street, 
New  York,  between  Eighth  and  Ninth  avenues,  said  lots 
being  twenty-five  feet  front  by  about  seventy-five  feet 
deep."  Waring  v.  Ayres  (1869),  40  N.-  Y,  357,  "My  in- 
terest in  my  lands  in  Lavaca  county  and  also  that  in  Uvalde 
county."  Ragsdale  v.  Mays  (1886),  65  Tex.  255.  "Lot 
thirty  Douglas  Park."  Maris  v.  Masters,  supra.  "My 
right  in  Benjamin  Ryder's  (my  ^father's)  estate."  Eyder 
V.  Loomis  (1894),  161  Mass.  161,  36  N.  E.  836.  _  "My  in- 
terest in  my  mother's  estate."  Fowler  v.  Fowler  (1903), 
204  111.  82,  68  N.  E.  414.  "Property  No.  1031  Milwaukee 
ave."  Ullsperger  v.  Meyer  (1905),  217  111.  262,  75  N.  E. 
482,  2  L.  R.  A.  (N.  S.)  221.  "House  and  land  No,  10  How- 
ard street."  Tobin  v.  Larkin  (1903),  183  Mass.  389,  67  N. 
E.  340.  "A  conveyance  of  all  land  or  'all  the  property' 
owned  by  the  grantor,  or  of  all  that  owned  by  him  in  a  par- 
ticular district,  is  suflScient  to  convey  land  within  the  scope 
of  the  description,  as  is  a  conveyance  of  all  one's  interest 
in  the  estate  of  a  person  deceased,  or  of  such  land  as  for- 
merly belonged  to  or  was  conveyed  to  a  particular  person." 
2  Tiffany,  Real  Prop.  p.  882. 

The  answer  and  cross-complaint  aver  the  devise  to  appel- 
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lant  by  Augustus  Ames  of  the  land  particularly  described 
therein.    They  also  aver  that  appellant  had  no  in- 

4.  terest  in  any  other  lands  through  Augustus  Ames. 
Neither  of  these  averments  is  inconsistent  or  at  vari- 
ance with  any  of  the  provisions  of  the  contract.  On  the 
contrary,  each  is  in  entire  harmony  with  it.  These  aver- 
ments were  proved,  and  so  found  b}'-  the  court.  Supple- 
menting the  contract  with  these  explanations,  the  land  to 
be  conveyed  is  fully  identified,  and  the  description  becomes 
definite  and  certain. 

It  is  also  contended  that  the  terms  are  not  set  out  in  the 

contract.     The  contract  specifies  payment  of  $3,000,    This 

implies  that  the  payment  is  to  be  in  cash.    Angel  v. 

5.  Simpson,  supra.    The  payment  and  conveyance  were 
to  be  concurrent.    In  such  cases  no  further  terms 

are  required  to  be  specified.     Tobin  v.  Larkin,  supra.    And 
where  payment  and  conveyance  are  to  be  concurrent, 

6.  it  also  seems  to  be  the  rule  that  no  tender  by  the  pur- 
chaser is  necessary,  where  it  is  shown  that  he  has  at 

all  times  been  ready  and  willing  to  perform. 

In  Cole  V.  Killam  (1905),  187  Mass.  213,  72  N.  E.  947, 
the  court  said:  *'The  defense  is  that  plaintiff  made  no 
tender  of  the  purchase  price.  It  is  true  that  no  formal 
tender  was  made,  but  it  was  unnecessary.  In  a  case  like 
this,  where  the  stipulations  are  that  the  one  shall  pay  the 
money  and  the  other  shall  execute  a  conveyance,  and  there 
is  no  provision  that  either  is  to  be  done  first,  the  covenants 
are  mutual  and  dependent.  The  one  is  not  bound  to  pay 
without  receiving  his  deed,  nor  the  other  to  part  with  his 
land  without  receiving  his  money.  The  performance  must 
be  simultaneous.  •  •  •  It  is  sufficient  that  when  the 
time  comes  for  the  transaction  he  is  able  and  prepared  to 
pay,  and  demands  the  deed.  That  is  sufficient  tender  of 
performance.     Irvin  v.  Gregory  [1859],  13  Gray  215." 

Counsel  for  appellant  further  insist  that  the  evidence  is 
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insufScient  to  support  the  finding  that  the  contract  was  de- 
livered.   This  contention  is  met,  on  the  part  of  ap- 

7.  pellee,  by  the  proposition  that  in  cases  of  this  char- 
acter, where  the  parties  meet  and  orally  agree  to  the 

terms  of  a  contract,  and  the  terms  are  reduced  to  writing, 
no  delivery  of  the  writing  is  necessary  to  take  the  transac- 
tion out  of  the  statute  of  frauds,  and  in  this  we  must  concur. 
An  oral  contract  for  the  conveyance  of  land  is  not  void, 
but,  by  reason  of  the  statute  of  frauds,  it  is  unenforceable. 
Schierman  y.  Beckett  (1882),    88   Ind.   52;   Day  y. 

8.  Wilson  (1882),  83  Ind.  463,  43  Am.  Rep.  76;  Wills 
V,  Ross  (1881),  77  Ind.  1.     To  render  such  contract 

enforceable,  it  is  necessary  that  the  terms  and  stipulations 
of  such  contract  be  in  writing  and  signed  by  the  party 

9.  to  be  charged.    The    writing    does   not  become  the 
contract,    but    simply    the    evidence    thereof;    and 

whether  it  remains  in  the  hands  of  the  one  party  or  the 
other,  if  it  is  properly  identified  as  the  full  expression  of 
the  contract,  upon  which  the  minds  of  the  two  parties  met, 
it  fulfills  the  purpose  of  the  statute  and  renders  the  con- 
tract agreed  upon  enforceable.  Charlton  v.  Columbia  Real 
Estate  Co.  (1905),  67  N.  J.  Eq.  629,  60  Atl.  192,  69  L.  R. 
A.  394,  110  Am.  St.  495;  Barry  v.  Coombe  (1828),  1  Pet. 
640,  7  L.  Ed.  295;  Barkworth  v.  Youn{i  (1856),  4  Drew.  1. 
In  the  case  last  cited  the  Vice-Chancellor  rendering  the 
opinion  said:  **It  is  obvious  that  there  can  be  no  ground 
to  apprehend  any  such  mischief  in  any  case  in  which  you 
have,  under  the  hand  of  the  party  sought  to  be  charged,  a 
written  statement  of  the  agreement  which  he  made  and  of 
all  its  terms,  and  for  this  purpose  it  can  signify  nothing 
what  is  the  nature  or  character  of  the  document  containing 
such  written  statement,  provided  it  be  signed  by  the  party 
sought  to  be  charged;  whether  it  was  a  letter  written  by 
that  party  to  the  person  with  whom  he  contracted  or  to  any 
other  person,  or  a  deed  or  other  legal  instrument,  or  an 
answer  to  a  bill,  or  an  affidavit  in  chancery  or  in  bankruptcy 
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or  in  lunacy.  Thus  where  a  verbal  agreement  was  made 
for  the  sale  of  land,  a  letter  written  by  the  vendor  or  pur- 
chaser to  his  own  solicitor  or  agent  stating  the  terms  of 
the  agreement,  and  not  intended  for  the  inspection  of  the 
other  party,  has  been  held  to  be  a  sufficient  note  or  memo- 
randum within  the  intent  of  the  statute." 

In  the  case  of  Barry  v.  Coomhe,  supra,  Justice  Johnson, 
speaking  for  the  court,  pronounces  the  rule  as  follows: 
**An  examination  of  the  cases  on  this  subject  will  show  that 
courts  of  equity  are  not  particular  with  regard  to  the  di- 
rect and  immediate  purpose  for  which  the  written  evidence 
of  a  contract  was  created.  It  is  written  evidence  which  the 
statute  requires." 

In  the  case  of  CJiarlton  v.  Columbia  Real  Estate  Co.,  su- 
pra, the  court  uses  this  language:  **Nor  does  it  signify  to 
whom  the  memorandum  is  addressed;  it  may  be  to  a  third 
person,  and  yet  be  a  good  writing  to  satisfy  the  statute  of 
frauds.  Form  is  not  important.  •  •  •  The  reason  for 
this  is  clear.  The  memorandum  is  only  necessary  to  evi- 
dence the  contract,  not  to  constitute  it." 

We  have  no  decision  in  this  State,  as  far  as  we  have  been 
Able  to  discover,  directly  deciding  this  point,  but  it  has  been 
decided  that  a  memorandum  of  a  sale  of  real  estate  at  pub- 
lic auction,  entered  upon  the  sale  books  by  the  clerk  of  said 
sale,  is  a  sufficient  memorandum  to  take  the  case  out  of  the 
statute  of  frauds,  and  may  be  specifically  enforced.  Hart 
V.  Woods  (1845),  7  Blackf.  568. 

It  is  a  natural  deduction  from  these  cases  that  the  deliv- 
ery of  the  memorandum  is  unimportant,  as  it  would  be 
practically  impossible  to  be  made  in  many  cases:  As  in 
the  case  of  letters  addressed  to  third  persons,  or  an  answer 
to  a  bill,  or  affidavit  in  chancery,  or  a  letter  written  to  the 
vendor  or  purchaser's  solicitor,  or  a  memorandum  entered 
on  the  books  of  an  auctioneer. 

The  rules  governing  delivery  of  deeds  and  promissory 
notes  do  not  apply  to  cases  like  the  present.     In  the  case 
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of  deeds,  the  delivery  is  in  lieu  of  ** livery  of  seisin,"  with- 
out which  title  to  real  estate  cannot  be  conveyed,  and  notes 
are  property  in  the  sense  that  they  can  be  transferred  by 
delivery,  and  thus  transfer  the  claim  for  the  debts  which 
they  represent. 

It  is  also  insisted  that  the  contract  is  not  fair  and  just^ 
and,  in  view  of  the  circumstances  under  which  it  was  pro- 
cured, a  court  of  equity  should  not  enforce  it.  In 
10.  considering  this  question,  we  shall  not  weigh  the  evi- 
dence, but  shall  consider  only  those  facts  that  are  be- 
yond dispute.  It  is  shown  by  such  evidence  that  on  Oc- 
tober 11  a  neighbor  (Mr.  Bentz)  came  to  the  home  of  ap- 
pellant, with  his  wife,  on  a  visit.  When  he  arrived  he  was 
met  by  appellee's  brother,  a  man  by  the  name  of  Fisher, 
of  mature  years,  who  talked  with  Bentz  about  the  trade  be- 
fore he  (Bentz)  had  seen  appellant,  and  solicited  his  aid 
in  drawing  up  a  contract  between  appellant  and  appellee, 
which,  if  it  did  not  enlist  the  cooperation  of  Bentz,  secured 
his  acquiescence  in  the  terms  of  the  proposed  contract,  and 
Bentz  thereupon  set  about  reducing  the  stipulations  to  writ- 
ing. Appellant  was  highly  excited  and  nervous,  present 
part  of  the  time  and  absent  part  of  the  time  during  its  prep- 
aration. After  the  contract  was  signed,  Bentz  took  the  con- 
tract to  appellee,  gave  it  to  her  to  read,  and  she  handed  it 
back  to  him,  saying  that  it  was  satisfactory  to  her.  He 
then  told  appellee  that  he  would  leave  it  at  Hall  &  Weaver's 
bank,  so  that  neither  one  separately  could  get  it,  but  both 
together  could.  Before  or  after  Bentz  went  to  appellee 
with  the  contract  (the  evidence  is  conflicting  as  to  time) 
appellant  called  Bentz  aside  and  asked  him  what  that  paper 
was  she  had  signed.  Bentz  testified  that  he  told  her:  *'It 
is  a  contract."  He  also  told  her  that  she  had  gone  back  on 
her  contract  before  in  regard  to  selling  the  place,  and  it  was 
merely  to  bind  her  so  that  she  could  not  go  back  on  her 
word  this  time.  Appellant  testified  that  she  said:  ** What's 
this  paper;  is  it  anything  binding,  or  anything  legal?    Be- 
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HBXLse  if  it  is,  I  never  would  have  signed  it.  If  I  had  known 
it  was  I  would  not  have  signed  it.''  And  Bentz  said.  "As 
I  understand  it,  it  is  simply  a  memorandum  that  you  are 
going  to  talk  over." 

It  is  further  shown  by  the  undisputed  evidence  that  ap- 
pellant was  sixty-two  years  old  and  had  been  suffering  from 
nervous  prostration  continuously  since  the  death  of  her  hus- 

• 

band  in  April;  that  appellee's  brother,  who  conducted  all 
the  negotiations  for  appellee,  had  lived  in  appellant's  family 
or  on  the  farm,  controlling  and  managing  it  ever  since  her 
marriage  with  Augustus  Ames,  some  seven  years  previously ; 
that  she  depended  upon  him  and  had  confidence  in  him; 
that  she  had  never  bought  or  sold  land,  and  knew  nothing 
of  the  value  of  land ;  that  immediately  prior  to  the  making 
of  the  contract  appellant's  hired  help  had  left  her,  and  she 
had  no  one  to  milk  her  cows,  feed  her  stock,  harness  and 
Tuihamess  her  horses,  put  away  her  vehicles,  and  perform 
other  necessary  work  about  the  place,  and,  as  she  expressed 
it  on  that  day,  ''she  was  desperate,  and  felt  she  had  to  do 
something."  And  while  it  does  not  appear  that  she  was 
in  a  state  of  mind  amounting  to  legal  incapacity,  it  is  clear 
that  she  was  not  in  a  physical  or  mental  condition  to  exer- 
cise considerate  judgment,  or  fully  to  comprehend  business 
transactions  and  properly  guard  her  interests  in  the  dispo- 
sition of  her  property,  that  at  that  moment  was  a  trouble- 
some and  distracting  burden. 

Bentz  deposited  the  contract  in  Hall  &  Weaver's  bank, 
as  suggested,  and  on  October  13  the  parties  met  in  Laporte, 
got  the  contract,  and  proceeded  to  the  office  of  appellant's 
attorney,  where,  after  consultation  with  her  attorney,  she 
refused  to  go  on  with  the  trade. 

It  is  also  shown  that  the  property  was  worth  from  $10,- 
000  to  $15,000,  in  which  appellant  had  a  one-half  interest 
as  joint  tenant.  What  her  interest  at  that  time  was  rea- 
sonably worth,  does  not  appear.  But  that  appellee  consid- 
ered  the  trade  an  advantageous  one  to  herself  is  clearly 
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evidenced  by  her  efforts  to  hold  appellant  to  her  bargain. 
That  appellant  did  not  comprehend  the  nature  of  the  con- 
tract she  had  entered  into,  is  shown  by  her  interrogation 
of  Bentz,  who  had  written  said  contract,  shortly  after  she 
had  signed  it. 

It  is  also  undisputed  that  appellee  was  in  statu  quo  at 
the  time  appellant  repudiated  the  contract.  Appellee  had 
paid  nothing  on  the  contract,  had  done  nothing  under  it, 
had  assumed  no  liabilities,  had  not  taken  possession  of,  nor 
made  any  improvements  on,  said  real  estate;  in  fact,  had 
made  no  change  in  her  condition  by  reason  thereof.  It  is 
clear,  therefore,  that  a  denial  of  performance  could  work 
no  injury  to  her,  except  to  deprive  her  of  a  good  bargain, 
which,  as  we  believe,  she  was  not  entitled  to  profit  by  under 
the  circumstances.  It  does  appear,  however,  that  to  decree 
performance  would  work  an  injury  to  appellant. 

Courts  of  equity  are  and  ever  should  be  mindful  of  the 

weak  and  aged.     It  is  their  duty  carefully  to  guard  and 

zealously  to  protect  the  interests  of  those  who,  by 

11.  reason  of  the  infirmities  of  age  or  disease,  or  both,, 
are  unable  fully  to  protect  themselves  from  the  ava- 
rice of  the  shrewd  and  masterful;  and  where,  as  here,  it  ia 
the  young  and  vigorous  that  are  seeking  to  enforce  an  ad- 
vantageous bargain  of  large  consequence  against  one  who 
at  the  time  is  in  no  mental  condition  to  engage  in  business 
matters  of  such  moment,  such  court  will  scrutinize  all  the 
circumstances  and  details  of  the  transaction,  and  resolve 
all  doubtful  questions  in  favor  of  the  weaker  suppliant. 

It  is  an  established  equity  principle  that  a  contract  must 
be  equal  in  all  its  parts.  It  must  be  fair,  reasonable  and 
just,  and  one  which  it  is  strictly  equitable  to  decree  shall 
be  specifically  performed.  Modisett  v.  Johnson  (1831),  2 
Blackf.  431;  Ooodwine  v.  Kelletj  (1904),  33  Ind.  App.  57; 
1  Story,  Eq.  Jurisp.  (11th  ed.)  §750;  Pry,  Spec.  Pert  (3d 
Am.  ed.)   §§368,  369. 
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The  authority  last  cited  states  the  principle  very  lucidly, 
as  follows:  ** There  are  many  instances  in  which  though 
there  is  nothing  that  actually  amounts  to  fraud,  there  is 
nevertheless  a  want  of  that  equality  and  fairness  in  the  con- 
tract which,  as  we  have  seen,  are  essential  in  order  that  the 
court  may  exercise  its  extraordinary  jurisdiction  in  specific 
performance.'*  Fry,  Spec.  Perf.  (3d  Am.  ed.)  §368.  And 
continuing,  the  learned  author  says:  *'In  judging  of  the 
fairness  of  a  contract,  the  court  will  look  not  merely  at  the 
terms  of  the  contract  itself,  but  at  all  the  surrounding  cir- 
cumstances— such  as  the  mental  incapacity  of  the  parties, 
though  falling  short  of  insanity,  their  age,  •  •  •  the 
manner  in  which  the  contract  was  executed,  the  circum- 
stances that  the  parties  were  acting  without  a  solicitor, 
•  *  •  or  that  the  price  was  not  the  full  value.  Therefore 
whenever  there  are  evidences  of  distress  in  the  party  against 
whom  performance  is  sought,  •  •  •  or  want  of  advice, 
or  anything  which  seems  to  import  that  there  was  not  a  full, 
entire  and  intelligent  consent  to  the  contract,  the  court  is 
exeremely  cautious  in  carrying  it  into  effect.''  Fry,  Spec. 
Perf.  (3d  Am.  ed.)  §§380,  381. 

For  illustrative  cases  of  unfairness,  analogous  to  the  case 
at  bar,  see  Ratterman  v.   Campbell   (1904),  26  Ky.   Law 
173,  80  S.  W.  1155;  Horsley  v.  Asher's  Heirs  (1893),  94 
Ky.  314,  22  S.  W.  434;  Howes  v.  Barmon  (1905),  11  Idaho 
64,  81  Pac.  48,  69  L.  R.  A.  568,  114  Am.  St.  255 ;  Miller  v. 
Tjexhus  (1905),  20  S.  Dak.  12,  104  N.  W.  519;  Clarkson  v. 
Hanway  (1723),  2  P.  Wms.  ♦203;  Gartside  v.  Isherwood 
(1783),  1  Bro.  C.  C.  ^558;  Martin  v.  Mitchell  (1820),  2  J. 
&  W.  ^413;  Bell  v.  Howard  (1742),  9  Mod.  302;  Stanley  v. 
Robinson    (1830),    1   R.   &   M.   527;   Kemeys  v.    Hansard 
(1815),  P.  Coop.  *l2b',  Johnson  v.  Nott  (1684),  1  Vem.  271. 
It  is  also  a  settled  principle  of  equity  that  the  enforce- 
ment of  specific  performance  of  a  contract  is  not  a  matter 
Vol.  46—39 
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of  right,  but  rests  in  the  sound  discretion  of  the 

12.  court,  and  the  court  will  do  what  seems  just  and 
equitable  under  the  peculiar  circumstances  of  the 
particular  case.  Boldt  v.  Early  (1904),  33  Ind.  App.  434, 
104  Am.  St.  255;  Ratterman  v.  Campbell,  supra.  But  this 
discretion  is  not  an  arbitrary  one.  It  must  be  governed  by 
the  well-settled  principles  of  equity.  1  Story,  Eq.  Jurisp. 
(11th  ed.)  §742. 

In  the  very  nature  of  the  case  there  must  appear  some 

injury  in  the  refusal  to  perform  before  a  court  is  warranted 

in  awarding  a  decree  of  performance.     As  we  have 

10,  seen  in  this  case,  the  refusal  of  performance  by  ap- 
pellant at  the  time  it  was  made  put  appellee  in 
exactly  the  same  position  she  was  in  before  the  contract 
was  entered  into.  In  such  case,  it  does  not  seem  that  there 
are  any  grounds  for  equitable  interposition.  Howes  v. 
Barman,  supra. 

Taking  this  fact  into  consideration,  along  with  the  facts 
and  circumstances  surrounding  the  whole  transaction,  and 
applying  the  equitable  principles  by  which  we  must  be 
governed,  it  is  our  opinion  that  the  evidence  does  not  sus- 
tain the  findings,  and  that  a  new  trial  should  have  been 
granted. 

Our  decision  upon  the  questions  we  have  discussed  de- 
termines all  questions  upon  the  pleadings.  The  demurrers 
to  the  paragraphs  of  answer  and  to  the  cross-complaint 
were  properly  overruled. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 


NOVEMBER  TERM,  1910.  611 

• ^^^ 

State,  ex  rel.,  r.  Stuart — 46  Ind.  App.  (511. 


The  State  of  Indiana,  ex  rel.  Board  of  Com- 
missioners OF  THE  County  of  Fountain 

V.  Stuart. 

[No.   7,080.     Filed  April   20,   1910.     Rehearing  denied  December 

15,  1910.] 

1.  Limitation  of  Actions. — State. — Real  or  'Nominal  Party. — • 
Where  the  State  is  a  real  party  to  an  action  the  statute  of  limita- 
tions does  not  run,  but  if  only  a  nominal  party,  it  does,  and  the 
court  will  search  the  record  to  ascertain  the  facts,    p.  612. 

2.  Limitation  of  Actions. —  Auditors. —  Fees. — •  Salary. — School- 
Fund  Mortgages. — ^The  State  is  a  nominal  party  in  an  action  by 
it,  on  relation  of  the  board  of  commissioners,  to  collect  from  a 
county  auditor,  unlawful  fees,  and  excessive  salary  received  by 
him,  and  for  his  wrongful  cancelation  of  school-fund  mortgages, 
p.  613. 

3.  Counties.— Attdi*or«'  Fees. — Under  §7325  Bums  1908,  Acts  1895 
p.  319,  §115,  all  fees  taxed  on  behalf  of  county  auditors  belong  to 
their  respective  counties,    p.  613. 

4.  Counties. — Auditors'  Salaries. — Excessive. — Right  of  Action. — 
The  county  is  the  proper  party  to  collect  any  excess  of  salary 
paid  to  a  county  auditor,    p.  614. 

5.  Schools. — Funds. — Trusts. — Counties. — Liability  for. — Counties 
are  directly  liable,  as  trustees,  to  the  State  for  the  loss  of  any 
school  funds  entrusted  to  them.    p.  614. 

6.  Schools. — Funds. — Counties. — Liahility. — Parties  to  Action. — 
For  a  loss  of  school  funds  by  a  county,  the  State  must  recover 
from  the  county  and  not  from  the  officer  causing  the  loss.    p.  615. 

7.  Limitation  of  Actions. —  Counties. —  Officers. —  In  actions  for 
the  benefit  of  a  county,  against  an  officer  thereof,  the  statute  of 
limitations  applies  the  same  as  between  individuals,    p.  615. 

Prom  Poiintain  Circuit  Court;  Isaac  E.  Schoonover, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Fountain,  against 
Charles  P.  Stuart.  Prom  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Omer  B.  Ratcliff,  John  B.  Martin,  Fry  Bryant  and  Vair 
entine  E.  lAvengoody  for  appellant. 
Oliver  P.  Lewis,  for  appellee. 
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Watson,  J. — This  is  an  action  by  appellant  against  ap- 
pellee, based  upon  alleged  breaches  of  the  official  bond  of 
appellee,  Charles  F.  Stuart,  who  was  auditor  of  Fountain 
county,  Indiana,  for  a-  term  of  four  years,  beginning  on 
November  22,  1894.  The  complaint  covered  thirty-seven 
breaches  of  the  bond.  To  the  complaint,  and  to  each  sep- 
arate breach  therein  set  out,  appellee  filed  a  demurrer, 
which  wds,  overruled.  Appellee  answered  in  seven  para- 
graphs, setting  up  the  five-,  six-  and  ten-year  statutes  of 
limitations,  to  which  demurrers  were  overruled  and  excep- 
tions taken.  Judgment  was  rendered  for  appellee  on  the 
demurrer  for  costs. 

The  errors  relied  upon  for  reversal  are:  (1)  The  court 
erred  in  overruling  the  demurrer  of  appellant  to  the  third, 
fourth,  fifth,  sixth  and  seventh  paragraphs  of  the  answer 
of  appellee;  (2)  the  court  erred  in  overruling  the  demur- 
rer of  appellant,  separately  and  severally,  to  the  third, 
fourth,  fifth,  sixth  and  seventh  paragraphs  of  the  answer 
of  appellee. 

This  presents  the  question  whether  the  statute  of  lim- 
itations applies  in  this  case.  Section  295  Burns  1908,  subd. 
2,  §293  R.  S.  1881,  provides:  **A11  actions  against  a 
sheriff,  or  other  public  officer,  or  against  such  officer  and 
his  sureties  on  a  public  bond,  growing  out  of  a  liability  in- 
curred by  doing  an  act  in  an  official  capacity,  or  by  the 
omission  of  an  official  duty,  [shall  be  brought]  within  five 
years;  but  an  action  may  be  brought  against  the  officer  or 
his  legal  representatives,  for  money  collected  in  an  official 
capacity,  and  not  paid  over  at  any  time  within  six  years.  *' 

As  this  action  was  brought  in  the  name  of  the  State  of 

Indiana,  on  the  relation  of  the  Board  of  Commissioners  of 

the   County  of   Fountain,   the   question   necessarily 

1.  raised  is  whether  the  State  is  an  interested  or  a  nom- 
inal party.  If  the  State  is  an  interested  party, 
there  can  be  no  question  that  the  statute  of  limitations 
does  not  run  against  it.     Section  306  Bums  1908,  §304  R.  S. 
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1881,  provides  that  **  limitations  of  actions  shall  not  bar 
the  State  of  Indiana."  On  the  contrary,  if  the  State  is 
a  nominal  party  only,  and  has  no  interest  in  the  outcome 
of  the  suit,  then  the  statute  of  limitations  is  applicable. 
State,  ex  rel,  v.  Halter  (1898),  149  Ind.  292;  United  States 
V.  Beebe  (1888),  127  U.  S.  338,  8  Sup.  Ct.  1083,  32  L.  Ed. 
121;  United  States  v.  Des  Moines,  etc.,  R.  Co.  (1892),  142 
U.  S.  510,  12  Sup.  Ct.  308,  35  L.  Ed.  1099;  Eastern  State 
Hospital  V.  Graves  (1906),  105  Va.  151,  52  S.  E.  837,  3  L. 
R.  A.  (N.  S.)  746;  Wood,  Limitations  (3d  ed.)  §52.  We 
are  therefore  required  to  search  the  record  to  ascertain 
whether  the  State  is  in  fact  a  nominal  or  a  real  party  in 
interest  in  this  litigation. 

The  basis  of  this  action  is  for  breaches  of  the  bond  of  ap- 
pellee as  auditor  of  Fountain  county.    Items  one  to  seven- 
teen, inclusive,  alleged  as  such  breaches,  are  for  mon- 

2.  eys  and  fees  collected  by  said  appellee  as  such  au- 
ditor and  not  turned  over  to,  and  accounted  for,  to 

the  county  treasurer  of  said  county.  Items  eighteen  to 
twenty-seven,  inclusive,  are  for  the  overdrawing  and  col- 
lecting of  warrants  in  said  appellee's  favor,  for  salary  as 
such  auditor,  in  excess  of  the  amount  due  to  him  as  pro- 
vided by  law.  Items  twenty-eight  to  thirty-six,  inclusive, 
involve  the  wrongful  releasing  of  certain  school-fund  mort- 
gages which  had  not  been  paid  to  the  county  treasurer,  and 
the  failure  to  collect,  or  cause  to  be  collected,  certain 
school-fun4  interest.  The  thirty-seventh  breach  is  a  gen- 
eral allegation  that  there  is  due  from  said  auditor,  on  ac- 
count of  the  breaches  aforesaid,  the  sum  of  $7,738.07,  less 
a  credit  of  $135.05. 

Section  7325  Burns  1908,  Acts  1895  p.  319,  §115,  pro- 
vides:   **The  auditors  of  the  various  counties  of  this  State 
shall  on  behalf  of  their  respective  counties,  tax  and 

3.  charge  upon  the  proper  books  to  be  kept  for  that 
purpose    in    their   respective    offices,    the    fees    and 

amounts  provided  by  law,  on  account  of  services  performed 
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by  said  auditors.  The  fees  and  amounts  so  taxed  shall  be 
designated  *  auditor's  costs,'  but  they  shall  in  no  sense  be- 
long to,  or  be  the  property  of  the  auditor,  but  shall  belong 
to  and  be  the  property  of  the  county."  The  moneys  and 
fees  enumerated  in  items  one  to  seventeen,  inclusive,  be- 
long wholly  to  the  county,  and  no  part  thereof  belongs  to 
the  State.  Workman  v.  State,  ex  rel.,  (1905),  165  Ind.  42. 
The  amount  involved  in  this  litigation,  as  overdrawn  sal- 
ary by  appellee,  covering  his  term  as  auditor,  set  out  in 
the  complaint  under  items  eighteen  to  twenty-seven, 

4.  inclusive,  was  payable  out  of  the  money  belonging  to 
the  county,   not  otherwise   appropriated,   upon   the 

order  of  the  board  of  commissioners,  and  therefore  the  right 
of  action  for  recovery  is  in  the  county  and  not  in  the  State. 
§7341  Bums  1908,  Acts  1897  p.  31. 

The  several  counties  are  held  liable  as  trustees  to  the 

State  for  the  preservation  of  the  school  fund,  and  the  State 

must  prosecute  its  action  against  the  county  for  the 

5.  recovery  of  any  of  the  principal,  if  depleted,  or  any 
interest  thereon  not  collected,  and  **the  payment  of 

which  interest  shall  be  full  and  complete  every  year,  and 
shall  so  appear  in  the  auditor's  report  to  the  superintend- 
ent of  public  instruction."  §6184  Burns  1908,  §4326  R. 
S.  1881.  They  are  required  also  to  bear  the  expense  of 
managing  and  recovering  any  school  funds  diverted  from 
the  proper  channels.  §6184,  supra;  Newsom  v.  Board,  etc. 
(1885),  103  Ind.  526;  Board,  etc.,  v.  State,  ex  rel  (1886), 
106  Ind.  270;  Board,  etc.,  v.  State,  ex  rel.  (1888),  116  Ind. 
329;  Board,  etc.,  v.  State,  ex  rel  (1890),  122  Ind.  333; 
State,  ex  rel,  v.  Board,  etc.  (1892),  5  Ind.  App.  220. 

Article  8,  §6,  of  the  Constitution  of  the  State  of  Indiana, 
with  reference  to  the  school  fund,  provides  that  **the  several 
counties  shall  be  held  liable  for  the  preservation  of  so  much 
of  the  said  fund  as  may  be  entrusted  to  them,  and  for  the 
payment  of  the  annual  interest  thereon." 
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For  the  loss  of  the  school  funds,  as  alleged  in  items 
twenty-eight  to  thirty-six,  inclusive,  the  right  of  ac- 

6.  tion  is  in  the  State,  but  the  State  must  pursue  the 
county   and   recover   therefrom,   and  not   from   an 

oflScer. 

In  Wood,   Limitations    (3d  ed.)    §53,   it  is  said:   "The 

maxim  nullum  tempus  occurrit  regi  only  applies  in  favor 

of  the  sovereign  power,  and  has  no  application  to  mu- 

7.  nicipal  corporations  deriving  their  powers  from  the 
sovereign,  although  their  powers  in  a  limited  sense 

are  governmental.  Thus  the  statute  runs  for  or  against 
towns  and  cities,  and  also  for  or  against  counties.'' 

In  a  note  to  Bannock  County  v.  Bell  (1901),  101  Am.  St. 
140,  154,  quoting  from  Johnson  v.  Llano  County  (1897), 
15  Tex.  Civ.  App.  421,  it  is  said:  ** Neither  do  counties, 
in  and  of  themselves  and  independent  of  the  rights  granted 
to  them  by  the  State,  possess  any  of  the  attributes  or  func- 
tions of  sovereignty;  and  hence,  they  are  not,  in  the  true 
sense  of  sovereignty,  any  part  of  the  State.  The  State  has 
delegated  to  them,  as  it  has  to  cities  and  towns,  certain 
powers  and  functions  that  belong  to  this  State ;  but  it  does 
not  follow  that  because  such  corporations  are  intrusted  with 
the  exercise  of  such  powers  and  functions,  they  are,  in  all 
respects,  elevated  to  the  dignity  of  sovereignty.*' 

This  is  an  action  between  the  county  and  an  individual, 
and  the  statute  of  limitations  runs  in  the  same  manner  and 
to  the  same  extent  as  though  both  were  natural  persons. 
Wood,  Limitations  (3d  ed.)  §53;  2  Dillon,  Mun.  Corp.  (4th 
ed.)  668;  City  of  Pella  v.  Scholte  (1868),  24  Iowa  283,  95 
Am.  Dec.  729 ;  Johnson  v.  Black  (1905),  103  Va.  477,  49  S.  E. 
633,  68  L.  R.  A.  264,  106  Am.  St.  890. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
several  paragraphs  of  answer. 

Judgment  affirmed. 


616  APPELLATE  COURT  OF  INDIANA, 

Hohenstein-Hartmetz,  etc.,  Co.  r.  Matthews — 16  Ind.  App.  616. 


Hohexstein-Hartmetz  Furniture  Company 

V.  Matthews 

[No.  6.982.     Filed  June  28,  1010.     Rehearing  denied  November  15, 
1910.    Transfer  denied  December  15,  1910.] 

1.  Master  awd  Sebvant. — Unguarded  Countershaft. — Complaint.— 
A  complaint  alleging  that  the  plaintiff  was  operating  a  miter  ma- 
chine,  used  as  a  rip-saw,  that  it  was  run  by  a  belt  connected  with 
a  pulley  on  an  unguarded  countershaft,  that  one  of  the  pieces  cut 
by  the  saw  fell  on  the  countershaft  and  was  violently  thrown 
toward  plaintiff,  striking  him,  to  his  damage,  and  that  if  the  coun- 
tershaft had  been  enclosed,  as  it  was  practicable  so  to  do,  the 
injury  would  not  have  occurred,  states  a  cause  of  action,    p.  618. 

2.  Master  and  Servant. — Unguarded  Countershaft. — Complaint. — 
Conclusions. — ^An  allegation  "that  if  the  countershaft  had  been 
guarded  the  timber  would  not  have  been  thrown,"  though  a  con- 
clusion, does  not  vitiate  a  complaint,  where  the  facts  alleged 
show  that  the  failure  to  cover  the  countershaft  caused  the  injury, 
p.  619. 

3.  Master  and  Servant. — Factory  Act. — Countershaft. — "Shafting.** 
— ^The  word  **shafting,"  as  used  in  section  9  of  the  factory  act 
(Acts  1899  p.  231,  §8029  Burns  1908)  includes  "countershafts." 
p.  620. 

4.  Master  and  Servant. — Unguarded  Machinery. — Allegations  of 
Danger. — Where  the  injury  sued  for  is  caused  by  the  failure  to 
guard  a  machine  required  by  law  to  be  guarded,  the  complaint 
need  not  allege  that  such  machine  is  dangerous,    p.  620. 

5.  Negligence. —  Dangerous  Machinery, —  Failure  to  Guard. —  The 
failure  of  a  master  to  guard  a  countershaft  in  a  factory  consti- 
tutes negligence  per  se.    p.  620. 

6.  Trial. —  Argument  to  Jury, —  Improper  Remarks. —  Hoto  Ques- 
tioned.— Appeal. — To  present  any  question  as  to  improper  remarlts 
of  counsel  in  the  argument  to  the  jury,  the  complaining  party 
must  make  a  motion  in  regard  thereto,  save  an  exception  to  the 
ruling  thereon,  and  make  it  a  ground  for  a  motion  foi  a  new  trial, 
p.  620. 

7.  Master  and  Servant. — Unguarded  Countershaft. — Pulley.— In- 
structions.— Instructions  referring  to  a  stick  as  being  thrown  by 
the  countershaft  in  a  factory  are  not  erroneous  on  the  ground  that 
such  stick  was  thrown  by  a  pulley  on  the  countershaft,  since  the 
pulley  constituted  a  part  of  the  countershaft,    p.  620. 

8.  Master  and  Servant. — Unguarded  Machinery. — Instructions. — 
Evidence. — An  instruction  that  it  is  the  duty  of  a  manufacturer 
properly  to  guard  the  shafts,  pulleys,  or  belts  used,  if  practicable. 
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is  not  erroneous  on  the  ground  that  it  makes  the  master  liable 
regardless  of  whether  the  servant  was  at  work  in  the  line  of  duty, 
where  the  evidence  shows  that  he  was  so  engaged,    p.  621. 

9.  Master  and  Servant. — Damages, — Loss  of  Time  and  Earnings, 
— ^An  instruction  that  in  determining  the  amount  of  damages,  the 
Jury  should  consider  the  plaintifiTs  loss  of  time  and  earnings  be- 
cause of  the  alleged  injury,  is  not  harmful,  especially  where  he 
testified  that  he  had  lost  both  time  and  earnings,    p.  621. 

10.  Damages. — Excessive. — Where  the  damages  are  not  so  great, 
in  view  of  the  evidence,  as  to  induce  the  belief  that  the  Jury  acted 
from  prejudice  or  corruption,  the  Judgment  will  not  be  disturbed, 
p.  621. 

11.  Master  and  Servant. — Dangerous  Machinery. — Countershaft. 
— Evidence. — Where  the  evidence  shows  that  the  plaintiff  was 
operating  a  miter  machine  run  by  an  unguarded  pulley  on  a  coun- 
tershaft,  that  a  stick  fell  onto  such  pulley  and  was  hurled  against 
plaintiff,  to  his  damage,  a  Judgment  for  the  plaintiff  will  be  up- 
held, though  the  complaint  alleged  that  the  stick  was  hurled  by 
the  countershaft    p.  622. 

12.  Master  and  Servant. — Factory  Act. — "Shafting" — Pulleys, — 
The  word  "shafting,"  as  used  in  section  9  of  the  factory  act 
(Acts  1899  p.  231,  §8029  Burns  1908)  includes  the  pulleys  at- 
tached thereto,    p.  622. 

13.  Master  and  Servant. — Negligence. — Factory  Act, — Anticipation 
of  Injury. — ^Where  an  injury  is  due  to  the  master's  violation  of 
the  factory  act,  it  is  not  necessary  that  the  injury  should  have 
*^een  anticipated,    p.  623. 

From  Spencer  Circuit  Court;  Boscoe  Kiper,  Judge. 

Action  by  Herbert  Matthews  against  the  Hohenstein- 
Hartmetz  Furniture  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Charles  L.  Wedding,  for  appellant. 
Frank  B,  Posey,  W.  D,  Hardy  and  Frank  Roeber,  for 
appellee. 

CoMSTOCK,  C.  J. — Appellee  sued  appellant  for  damages  for 
personal  injuries  alleged  to  have  been  received  by  him  while 
in  the  employ  of  said  company.  The  amended  complaint  is 
in  three  paragraphs,  the  second  and  third  paragraphs  of 
which  were  dismissed  before  the  cause  was  submitted  to 
the  jury. 

The  first  paragraph  of  the  amended  complaint  alleges 
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that  defendant  was,  on  November  10,  1906,  as  a  corporation 
organized  and  doing  business  under  and  by  virtue 
1.    of  the  laws  of  the  State  of  Indiana,  operating  a  fur- 
niture  factory;    that   prior   to   said   November   10 
plaintiff  was  employed  by  the  defendant  to  work  in  said 
factory,  and  on  said  day,  while  in  the  regular  discharge 
of  said  employment,  he  was  engaged  in  operating  a  miter 
machine,  which  at  said  time  was  being  used  as  a  ripsaw; 
that  said  miter  machine  was  supplied  with  power  by  a  belt 
connecting  the  mandrel  of  the  saw  with  a  tight  pulley  on 
a  countershaft,  which  countershaft  was   fastened  to   and 
running  parallel  with  the  floor  of  the  factory,  about  two  feet 
in  the  rear  of  said  machine ;  that  the  material  which  plain- 
tiff was  sawing  fell  to  the  floor  from  the  table  of  said  machine 
as  it  was  pushed  against  said  saw  and  from  said  table  in  the 
regular  and  proper  order  of  doing  said  work  and  operating 
said  saw,  and  that  said  material,  which  at  said  time  con- 
sisted of  small  pieces  of  timber,  fell  to  said  floor,  as  afore- 
said, near  said  shaft;    that  on  said  day,  while  plaintiff 
was  engaged  in  operating  said  saw  in  the  performance  of 
the  duties  of  his  employment,  one  of  said  pieces  of  timber 
which  was  pushed  from  said  table,  as  aforesaid,  fell  upon 
said   countershaft,    and   was   by   said   countershaft  hurled 
and  thrown  against  plaintiff,  striking  him  with  great  force 
on  the  abdomen,  and  seriously  and  permanently  injuring 
him,  and  producing  hernia,  and  causing  him  to  lose  much 
time  from  his  work,  and  to  expend  $100  for  treatment  and 
medical  services;  that  said  countershaft  was  entirely  open, 
exposed  and  unguarded;   that  said  countershaft  could  have 
been  guarded,  enclosed,  boxed  and  protected  without  in- 
terfering with  its  efficient  use,  and  that  if  said  counter- 
shaft  had   been   guarded,   enclosed,   boxed   and   protected 
said  piece  of  timber  could  not  and  would  not  have  been 
hurled  and  thrown  as  aforesaid,  and  plaintiff  would  not 
have  been  injured  as  aforesaid;  that  defendant  negligently 
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failed  to  guard  said  shaft,  and  that  said  injury  to  plaintiff 
was  caused  solely  by  said  negligence  of  defendant. 

A  demurrer  for  want  of  facts  to  this  paragraph  was  over- 
ruled and  exception  taken,  and  the  cause  put  at  issue  by 
general  denial.  A  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $1,000,  upon  which  the  court  rendered  judg- 
ment.    Appellant's  motion  for  a  new  trial  was  overruled. 

The  errors  relied  upon  challenge  the  sufl&ciency  of  this 
paragraph  of  the  complaint  and,  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial. 

The  objections  made  to  said  paragraph  are  (1)  that 
it  does  not  show  that  the  throwing  of  the  stick  and  the  in- 
jury were  caused  by  the  lack  of  a  guard;  (2)  that  the  al- 
legation, that  the  accident  could  not  and  would  not  have 
happened  ''if  said  shaft  had  been  guarded,  enclosed,  boxed 
and  protected,"  is  a  statement  of  opinion  or  conclusion,  and 
not  of  fact;  (3),  (4),  (6)  that  the  statute  does  not  include 
a  countershaft,  and  does  not  require  that  it  be  guarded; 
(5)  that  it  fails  to  show  that  the  machine  was  dangerous, 
that  a  guard  was  necessary,  and  that  appellee  had  to  work 
in  the  immediate  vicinity  of  it;  (7)  that  the  statement  that 
the  pulley  was  not  guarded  is  without  effect,  as  the  statute 
does  not  require  pulleys  to  be  guarded,  and  there  is  no 
allegation  that  it  was  dangerous. 

Considering  these  objections  in  their  order,  the  complaint 

alleges  that  the  piece  of  timber  when  pushed  from  the  table 

fell  upon  and  was  thrown  by  the  countershaft  against 

2.  plaintiff,  and  that  if  the  countershaft  had  been 
guarded  the  timber  would  not  have  fallen  on  it,  and 
would  not  have  been  thrown  against  plaintiff.  The  state- 
ment, "that  if  the  countershaft  had  been  guarded  the  tim- 
ber would  not  have  been  thrown,"  etc.,  may  be  a  conclusion 
of  the  pleader,  but  it  is  a  conclusion  which  necessarily  fol- 
lows the  statement  of  lack  of  guard. 

The  statute  (§8029  Burns  1908,  Acts  1899  p.  231,  §9), 
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providing  that  ''aU  vats,  pans,  saws,  planers,  cogs,  gearing, 
belting,  shafting,  set-screws  and  machinery  of  every 

3.  description  therein  shall  be  properly  guarded,"  etc., 
includes    countershafts,    under    the    general     term 

** shafting,"  being  only  a  specific  designation  under  that 
term.  Laporte  Carriage  Co.  v.  Sullender  (1905),  165  Ind. 
290. 

As  the  statute  required  the  shafting  to  be  guarded,  it  is 

not  necessary  to  allege  that  it  is  dangerous,  nor  that  the 

pulley  which  is  a  necessary  attachment  of  the  coun- 

4.  tershaft  is  dangerous.     No  statement  is  made  as  to 
the  guarded  or  unguarded  condition  of  the  pulley. 

Said  paragraph  is  suflScient  to  withstand  a  demurrer.   Ev- 

ansville  Hoop,  etc.,  Co.  v.  Bailey  (1909),  43  Ind.  App.  153. 

The  failure  to  guard  the  machinery  in  question  was 

5.  negligence   per  se.      United   States   Cement   Co.   v. 
Cooper  (1909),  172  Ind.  599. 

In  the  closing  argument  to  the  jury,  the  attorney  for 

plaintiff  said:     "These  gentlemen  are  not  liable  for  any- 

thing.     They  have  organized  as  a  corporation  to  es- 

6.  cape  liability,"  to  which  defendant  objected  and  ex- 
cepted, as  improper.  The  court  overruled  the  ob- 
jection. This  action  of  the  court  is  made  a  reason  for  a 
new  trial.  Under  §655  Bums  1908,  §625  R.  S.  1881,  the 
remedy  for  defendant  was  to  make  a  specific  motion  to  the 
court  and  reserve  an  exception  to  the  ruling  thereof.  It  is 
only  where  the  court  has  refused  to  sustain  a  proper  motion 
that  an  exception  can  be  reserved  to  an  improper  remark  in 
the  argument.  Southern  Ind.  R.  Co.  v.  Fine  (1904),  163 
Ind.  617. 

Instructions  one,  eight,  nine,  ten,  eleven  and  fifteen,  given 
to  the  jury,  are  objected  to  as  inapplicable,  because  they  re- 
fer to  plaintiff's  injurj*^  as  being  caused  by  the  stick 

7.  thrown  by  the  countershaft,  and  a  failure  to  guard  the 
countershaft,  when,  in  fact,  the  evidence  shows  that  it 
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was  thrown  from  the  pulley.  Inasmuch  as  the  pulley  was  a 
part  of  the  countershaft,  the  point  is  not  well  taken. 

The  seventh  instruction  told  the  jury  that  it  was  the  duty 

of  persons  operating  manufacturing  establishments,  properly 

to  guard  the  shafts,  pulleys  or  belts  used,  if  the  guard 

8.  could  be  properly  placed  without  interfering  with  the 
efficient  use  of  said  shafts,  pulleys  or  belts.  It  is  in- 
sisted that  this  instruction  is  erroneous,  because  it  made  ap- 
pellant liable  for  appellee's  injury,  if  appellant  did  not  prop- 
erly guard  the  machine,  when  the  jury  should  have  been  in- 
structed further,  that  the  party  injured  must  have  been  in 
the  line  of  his  duty  and  working  in  the  vicinity  of  the  un- 
guarded machine  when  he  was  hurt.  The  uncontradicted 
evidence  shows  that  appellee  was  working  in  the  line  of  his 
duty  and  in  the  immediate  vicinity  of  the  unguarded  ma- 
chine. The  omission  complained  of  could  not,  therefore,  have 
prejudiced  appellant. 

The  eighteenth  instruction  wa^  made  a  reason  for  a  new 

trial,  because  it  directed  the  jury  to  take  into  consideration 

any  evidence  showing  loss  of  time  of  appellee  and 

9.  ability  to  earn  money.     This  objection  is  based  on 
the  ground  that  the  evidence  was,  as  appellant  claimed, 

that  appellee  earned  more  money  after  than  before  his  in- 
jury. So  far  as  the  objection  made  is  concerned,  the  alleged 
error  was  harmless.  But  it  was  not  error.  The  plaintiff 
testified  that  his  earning  capacity  was  less  since  he  received 
his  injury. 

That  the  damages  are  excessive  is  another  reason  given  in 

the  motion  for  a  new  trial.     As  the  damages  assessed  are 

not  so  great,  in  view  of  the  evidence,  as  to  induce  the 

10.  belief  that  the  jury  acted  from  prejudice,  partiality  or 
corruption,  we  are  not  justified  in  disturbing  the  ver- 
dict.   Lautery.  Duckworth  (1898),  19  Ind.  App.  535. 

Anothy  reason  given  in  said  motion  is  that  the  verdict 
is  contrary  to  law,  and  not  sustained  by  sufficient  evidence. 
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The  evidence  was,  without  contradiction,  that,  at  the 

11.  time  of  the  injury,  appellee  was  in  the  employ  of  ap- 
pellant, and  in  the  line  of  his  duty,  running  a  miter 

machine  on  a  table  ** about  as  high  as  his  waist,"  with  a  top 
thirty-six  by  forty-three  inches;  that  he  was  engaged  in 
sawing  small  pieces  of  timber  twelve  or  fifteen  inches  in 
length  and  three-fourths  of  an  inch  thick ;  that  the  counter- 
shaft was  directly  back,  **well  inside,"  about  two  and  one- 
half  feet  back  from  the  edge  of  the  table  and  about  eighteen 
inches  from  the  floor.  It  consisted  of  a  steel  rod  two  inches 
in  thickness,  running  parallel  with  the  table,  and  about  two 
feet  from  the  table  at  which  appellee  w^as  working.  To  this 
shaft  three  pulleys  were  attached,  one  loose,  one  tight,  and 
one  that  propelled  the  machine.  The  one  that  propelled  the 
machine  was  the  one  that  threw  the  piece  of  wood  against 
appellee,  inflicting  the  injuries  complained  of.  The  shaft 
and  pulleys  were  unguarded. 

The  paragraph  of  complaint  in  question  makes  no  mention 
of  the  guarded  or  unguarded  condition  of  the  pulley  or  pul- 
leys, nor  does  the  statute  designate  a  pulley  as  a  part  of  a 
machine  to  be  guarded. 

It  is  argued,  therefore,  that  as  the  evidence  shows  that 

the  piece  of  wood  was  thrown  by  the  pulley  and  not  by  the 

shaft,  there  is  no  evidence  to  sustain  the  verdict.    The 

12.  word  *' shaft,"  when  used  in  connection  with,  or  as 
applied  to,  factories,  is  defined  as  a  revolving  bar  to 

convey  the  force  which  is  generated  by  some  prime  mover  to 
the  diflFerent  working  machines.  A  line  or  main  shaft  in  a 
factory  is  of  considerable  length,  and  usually  bears  a  number 
of  pulleys  by  which  power  is  transmitted  to  countershafts. 
See  Webster's  Diet.,  and  Century  Diet.  A  shaft  alone  is  a 
bar  of  long,  slim  shape,  and  does  not  necessarily  threaten 
danger.  It  was  the  purpose  of  the  legislature,  under  the  act 
in  question,  to  protect  the  employe  from  shafts,  ?ind  pulleys 
necessarily  attached  thereto.  The  reason  for  this  construc- 
tion is  made  apparent  by  the  accident  in  this  case,  in  which 
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it  appears  from  the  evidence  that  the  machinery  in  question 
could  have  heen  yarded  without  interfering  with  its  effi- 
ciency. 

It  is  urged  in  behalf  of  appellant  that  the  accident  was 

one  not  reasonably  to  be  anticipated.    Where  the  injury  is 

due  to  a  disregard  of  a  positive  statute,  it  is  not  neces- 

13.   sary  that  any  injury  should  be  foreseen.    Cincinnati 

etc,  B.  Co.  v.  Acrea  (1908),  42  Ind.  App.  127,  and 

cases  cited.    But  we  cannot  say  that  an  accident  of  the  kind 

in  question  was  not  likely  to  happen  under  the  circumstances 

shown  by  the  evidence. 

An  examination  of  the  record  discloses  no  reversible  error. 
Judgment  affirmed. 


MORGANTOWN  MANUFACTURING  COMPANY  V.  HiCKS.. 

[No.  6,894.    Filed  June  29,  1910.    Rehearing  denied  October  25,  1910. 

Transfer  denied  December  15,  1910.] 

1.  Master  and  Sebvant. — Unguarded  Rip-Saw, — Service  at  Time 
of  Injury, —  Complaint. —  A  complaint  alleging  that  defendant 
operated  a  manufacturing  establishment,  that  the  plaintiff  was 
employed  therein  to  operate  a  rip-saw,  that  such  saw  was  driven 
by  steam  power,  that  while  plaintiff  was  employed  such  saw  was 
unguarded,  to  defendant's  knowledge,  that  it  was  practicable  to 
guard  such  saw,  that  plaintiff  was  directed  by  defendant's  fore- 
man to  rip  certain  pieces  of  timber,  that  while  doing  so  a  piece 
of  timber  caught  and  jerked  his  hands  against  the  saw,  injuring 
him,  suflSciently  shows  that  defendant  operated  a  factory,  that 
plaintiff  was  working  therein  when  he  received  his  injuries,  and 
that  he  was  operating  a  dangerous,  unguarded  saw  at  the  time  he 
received  his  Injuries,    pp.  626, 627. 

2.  Master  and  Servant. — Factory  Act, — Dangerous  Machinery. — 
Complaint. — Inferences. — Section  8029  Burns  1908,  Acts  1899  p. 
231,  §9,  requires,  under  penalty,  any  person  engaged  in  manufac- 
turing to  guard  all  saws,  when  practicable,  and,  if  guards  become 
Ineffective,  to  replace  them;  and  in  a  complaint  for  Injuries  sus- 
tained because  of  a  failure  to  guard,  inferences  cannot  supply 
omitted  material  facts,    p.  626. 
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3.  Pleading. —  Complaint, —  Allegations. —  Necessary  Inferences.— 
A  complaint  containing  general  allegations  is  sufficient,  if  the  al- 
legations comi)el,  but  insufficient,  if  they  merely  p«;nnit,  the  in- 
ference of  the  necessary  facts  constituting  the  cause  of  action, 
p.  027. 

4.  Damages. — Excessive. — ^The  sum  of  $2,500  is  not  excessive  dam- 
ages for  a  man  whose  hands  were  badly  mangled  by  an  unguarded 
rip-saw,  destroying  the  use  of  his  hands  for  many  purposes, 
p.  629. 

5.  Master  and  Servant. — Proximate  Cause. — Unguarded  Soic.— 
Practicahility  of  Guarding. — Jury. — What  is  the  proximate  cause 
of  an  Injury  and  whether  a  proper  guard  on  a  rip-saw  would  have 
prevented  the  Injury  complained  of,  are  questions  for  the  jury, 
p.  630. 

6.  Master  and  Servant. — Negligence, — Safe  Ways^  Works  and  Ma- 
chinery.— Instructions. — In  an  action  for  injuries  received  because 
of  an  unguarded  saw,  instructions  defining  negligence  and  setting 
out  the  common-law  duties  of  masters  as  to  furnishing  safe 
places,  tools  and  machinery,  are  not  improper,    p.  631. 

7.  Master  and  Servant. — Unguarded  Saw. — Instructions. — Consid- 
eration of. — In  an  action  under  the  factory  act  for  injuries  sus- 
tained by  reason  of  an  unguarded  rip-saw,  instructions  as  to  de- 
fendant's duty  to  furnish  safe  tools  are  not  misleading,  where 
other  instructions  tell  the  jury  that  the  plaintiff  must  recover  ac- 
cording to  his  complaint  and  that  the  plaintiff's  injuries  were 
caused  by  the  unguarded  condition  of  the  saw.    p.  631. 

8.  Master  and  Servant. — Unguarded  Saw. — 8ervwnt*s  Duty.-'lf^' 
structions. — ^An  instruction  that  it  was  not  the  servant's  duty  to 
furnish  a  guard  for  an  unguarded  rip-saw  on  which  he  was  work- 
ing, that  it  was  not  his  duty  to  guard  the  saw,  and  that  he  need 
not  complain  thereof,  is  not  erroneous,    p.  631. 

9.  Master  and  Servant. — Unguarded  Saw. — Spreader. — Failure  to 
Use. — Acquiescence  of  Master. — Instructions. — ^An  instruction  that 
if  defendant  furnished  a  spreader  for  a  rip-saw,  and  instructed 
plaintiff  not  to  use  the  saw  without  attaching  it  thereto,  and  that 
plaintiff  failed  to  do  so  for  four  or  five  weeks,  to  defendant's 
knowledge,  then,  if  it  was  practicable  to  guard  the  saw,  and  pi^i^' 
tiff  was  injured  by  reason  of  such  failure  to  guard,  the  defendant 
is  liable,  is  correct,  such  spreader  being  used  for  a  different  pur- 
pose than  that  of  a  guard,    p.  631. 

10.  Triai* —  Instructions. —  Interrogatories. —  Answers. —  "f^*^*- 
monyy — ''Evidence.'' — An  Instruction  that  the  Jury  should  answer 
the  interrogatories  according  to  the  weight  of  the  "testlnoony/ 
and  that  if  the  "evidence"  showed  there  was  no  "testimony"  re- 
lating to  the  matter  inquired  about,  the  answer  should  be  that 
there  was  no  "evidence,"  is  not  misleading,  though  "testimo^J' 
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was  interchangeably  used  for  "evidence,"  "testimony"  being  only 
the  declarations  of  witnesses,    p.  632.  • 

11.  Master  and  Servant. — Unguarded  Saw. — Contributory  Negli- 
gence. — Instructions. — An  instruction  that  defendant  is  liable  for 
failing  to  guard  the  rip-saw  on  which  plaintiff  was  working, 
when  Injured,  if  practicable  to  do  so,  is  not  bad  on  the  ground 
that  it  ignores  contributory  negligence,  where  other  Instructions 
fully  explained  the  effect  of  contributory  negligence,    p.  633. 

12.  Master  and  Servant. —  Unguarded  Soajd. —  Notice. —  Contribu- 
tory  'Negligence. —  Evidence. —  Evidence  showing  that  plaintiff 
knowingly  operated  an  unguarded  rip-saw  does  not  show  contribu- 
tory n^Iigence.    p.  633. 

Prom  Morgan  Circuit'  Court ;  Joseph  W.  Williams^  Judge. 

Action  by  Willard  Hicks  against  the  Morgantown  Manu- 
facturing Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

(For  decision  on  appeal  from  order  correcting  bill  of  ex- 
ceptions, see  43  Ind.  App.  32.) 

James  Bingham,  for  appellant. 

E.  M,  McCord  and  Willis  Hickam,  for  appellee. 

CoMSTOCK,  C.  J. — ^While  working  in  appellant's  furniture 
factory,  ripping  timber  on  an  unguarded  circular  saw  oper- 
ated by  steam-power,  appellee's  hand  was  jerked  and  thrown 
against  said  saw,  whereby  be  was  injured,  and  he  brought 
this  action  against  defendant  to  recover  damages  for  said 
injuries. 

The  negligence  charged  was  the  failure  of  appellant  to 
guard  said  saw,  as  required  by  the  provisions  of  sections 
eight  and  nine  of  what  is  known  as  the  factory  act  (Acts 
1899  p.  231,  §§8028,  8029  Burns  1908). 

A  demurrer  for  want  of  facts  to  the  one  paragraph  of 
complaint  was  ov^erruled,  and  appellant  answered  in  two 
paragraphs ;  the  first  being  a  general  denial,  and  the  second 
alleging  that  appellee  failed  to  obey  instructions  to  attach 
and  keep  attached  to  the  saw  in  question  a  certain  split. 
Vol.  46-40 
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spread  or  guard,  and  that  the  injury  complained  of  was  the 
result  of  such  failure. 

A  demurrer  to  said  second  paragraph  of  answer  was  over- 
ruled  and  a  reply  filed  in  general  denial.  On  the  issues 
formed  the  case  was  submitted  to  a  jury  and  a  verdict  re- 
turned in  favor  of  appellee  in  the  sum  of  $2,500.  Appel- 
lant's motion  for  a  new  trial  was  overruled  and  judgment 
rendered  on  the  verdict.  Certain  interrogatories  were  pro- 
pounded to,  and  answered  by,  the  jury. 

The  first  and  second  specifications  of  error  challenge  the 
sufficiency  of  the  complaint,  and  tte  third,  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial.  The 
reasons  set  out  in  the  motion  for  a  new  trial  relate  to  the 
admission  and  rejection  of  evidence  and  the  giving  of  certain 
instructions.  Other  reasons  set  forth  are  that  the  damages 
assessed  by  the  jury  are  excessive ;  that  the  verdict  is  not 
sustained  by  sufficient  evidence  and  is  contrary  to  law ;  and 
that  the  answers  of  the  jury  to  a  number  of  interrogatories 
are  not  sustained  by  sufficient  evidence  and  are  contrary 
to  law. 

The  first  and  second  specifications  of  error  may  properly 
be  considered  together.  The  objection  urged  to  the  com- 
plaint is  that  there  is  no  allegation  that,  at  the  very 

1.  time  appellee  sustained  his  injuries,  the  saw  he  was 
operating  was  in  a  manufacturing  establishment  or 

other  place  mentioned  in  the  factory  act.  It  is  conceded  that 
there  is  a  statement  in  the  complaint  tending  to  show  that 
appellant  had  in  use  a  saw  in  a  certain  factory  owned  by  it, 
but  it  is  insisted  that  this  is  narrative  only,  and  relates  to  a 
time  when  appellee  was  not  injured ;  and  that  the  absence  of 
these  averments  renders  the  complaint  wholly  insufficient. 

Section  8029,  supra,  makes  it  the  duty  of  the  owner,  ag^it, 
superintendent  or  other  person  having  charge  of  any  manu- 
facturing or  mercantile  establishment,  or  any  floor  or 

2.  part    thereof,    to    keep    all    saws    therein    properly 
guarded,   and  no  person  shall  remove  or  make  in- 
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eflfective  any  safeguard  around  or  attached  to  any  planer 
or  saw  while  it  is  in  use,  except  for  the  purpose  of  immedi- 
ately making  repairs  thereto,  and  all  such  safeguards  shall 
promptly  be  replaced,  when  reasonably  practicable  so  to  do. 
It  is  true,  as  claimed  by  appellant,  that  the  statute  in  question 
is  highly  penal  in  its  nature,  and  in  a  complaint,  charging 
a  failure  to  comply  with  its  provisions,  intendments  or  in- 
ferences cannot  be  resorted  to  to  supply  omissions  of  ma- 
terial  facts.  Laporte  Carriage  Co,  v.  Sullender  (1905),  165 
Ind.  290;  National  Fire  Proofing  Co.  v.  Boper  (1906),  38 
Ind.  App.  600;  Robertson  v.  Ford  (1905),  164  Ind.  538. 

It  is  also  true  that  general  allegations  must  be  stronger 
than  merely  to  suggest  an  inference.     They  must  be  so 
strong  as  to  enforce  the  inference  if  necessary.    Er- 
3.     win  V.  Central  Union  Tel  Co.  (1897),  148  Ind.  365; 
Brown  v.  Brown  (1893),  133  Ind.  476;.  Cummins  v. 
City  of  Seymour  (1881),  79  Ind.  491,  41  Am.  Rep.  618.  The 
material  facts  necessary  to  be  averred  must  not  be  left  to  infer- 
ence. McElivaine^Richards  Co.  v.  Wall  (1902),  159  Ind.  557. 
Having  in  view  the  foregoing  propositions,  a  reference 
to  the  complaint  discloses  the  following  averments:     That 
on  April  1,  1907,  defendant  was,  and  for  some  months 
1.    prior  thereto  had  been,  a  corporation  duly  organ- 
ized and  operating  under  and  pursuant  to  the  laws 
of   the   State   of   Indiana;    that   said   defendant   was   on 
said  April  1  and  during  all  of  said  time  had  been,  in  the 
business  of  manufacturing  tables,  boxes  and  furniture  of 
various  sorts;    that  on  said  April  1,  and  for  a  number  of 
days  prior  thereto,  plaintiff  was  in  the  employ  of  defendant ; 
that  his  duties,  and  the  purpose  for  which  he  was  by  de- 
fendant employed,  required  him  to  do  general  work  about 
said  factory,  and,  when  called  on  so  to  do,  he  was  to  operate  a 
small  circular  saw  placed  in  a  table  and  driven  at  a  high 
rate  of  speed  by  steam,  which  saw  was  then  and  there  used 
by  defendant  in  its  business  and  in  its  factory,  which  was, 
during  all  of  said  time,  located  in  the  town  of  Morgantown, 
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Morgan  county,  Indiana ;  that  said  saw  was  about  ten  inches 
in  diameter,  and  revolved  in  a  slot  in  the  top  of  said  table,  so 
that  about  two  and  one-half  inches  of  the  saw  projected  above 
the  top  of  said  table ;  that  a  belt  underneath  said  table  was  so 
attached  to  a  shaft,  operating  said  saw,  and  was  so  driven  by 
steam-power  used  in  said  factory,  that  when  in  use  said  saw 
revolved  with  great  rapidity ;  that  said  saw  was  used  for  the 
purpose  of  sawing  and  ripping  pieces  of  timber  used  by  de- 
f endant  in  the  furniture  manufactured  by  them ;  that  there 
was  a  gauge  on  the  top  of  said  table  and  on  the  right  side  of 
such  saw,  used  to  regulate  the  width  and  thickness  of  the 
strips  into  which  pieces  of  timber  were  to  be  ripped.  (Here 
the  position  of  the  one  operating  said  saw,  with  reference 
to  the  table  and  the  manner  of  holding  and  guiding  the 
timber  sawed,  is  set  out  with  particularity.)  The  complamt 
further  alleged  that  it  was  necessary,  to  a  safe  operation  of 
said  saw,  that  the  part  extending  above  the  top  of  said  table 
should  be  properly  protected  by  a  guard,  so  that  the  hands 
and  arms  of  the  operator  should  not  come  in  contact  with 
said  saw ;  that  when  used  without  said  guard  it  was  danger- 
ous ;  that  during  the  time  plaintiff  was  employed  there  was 
a  defect  in  the  machinery  used  by  him,  which  was  known  by 
defendant,  and  which  consisted  of  the  absence  of  a  guard 
over  said  saw,  defendant  having  negligently  failed  to  pro- 
vide any  guard;  that  it  was  at  all  times  practicable  to 
maintain  a  good  and  sufficient  guard  over  said  saw,  without 
in  any  manner  interfering  with  the  use  thereof  for  the  pur- 
poses for  which  it  was  operated,  or  in  any  manner  interfer- 
ing with  the  work  being  done  thereon  by  plaintiff,  when  in- 
jured as  complained  of ;  that  on  April  1,  while  at  work  for 
defendant,  plaintiff  was  directed  by  his  foreman  to  use  said 
saw,  which  was  not  guarded,  to  rip  pieces  of  timber  into 
strips  for  the  use  of  defendant  in  its  said  business ;  that  he 
obeyed  said  instructions,  and,  while  using  said  saw,  was  at 
all  times  using  reasonable  care  and  diligence  to  avoid  and 
save  himself  from  injury,  and  while  thus  engaged^  and  while 
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holding  a  piece  of  timber  and  guiding  it  against  said  saw, 
it  was  necessary  for  him  to  hold  said  timber  by  placing  his 
hands  in  front  of  and  near  to  said  saw;  that  while  thus 
holding  and  guiding  said  piece  of  timber  it  was  suddenly 
and  with  much  force  jerked  and  thrown  forward,  thereby 
jerking  and  throwing  plaintiff's  hands  against  said  saw; 
that  all  of  his  described  injuries  were  caused  by  the  negli- 
gence of  said  defendant  in  failing  to  have  said  saw  properly 
guarded,  and  in  using  said  saw  without  a  guard. 

These  allegations,  we  think,  sufficiently  show  that  defend- 
ant was  operating  a  factory  and  that  plaintiff  was  employed 
therein;    that  said  saw  was  a  dangerous  part  of  the  ma- 
chinery used;   that  it  could  have  been  guarded  without  in- 
terfering with  its  practical  use;   that  by  reason  of  the  ab- 
sence of  any  guard  plaintiff  received  his  injuries ;   that  the 
work  in  which  he  was  engaged  was  under  the  direction  of  ap- 
pellants   While  some  allegations  may  consist  of  conclusions 
or  be  by  way  of  recital,  there  are  sufficient  averments  di- 
rectly made  to  bring  the  facts  within  the  statute  upon  which 
the   suit   is   based.     Baltimore,   etc,   R,   Co,   v.   Kleespies 
(1906),  39  Ind.  App.  151;   Blanchard-Hamilton  Furniture 
Co.  V.  Colvin  (1904),  32  Ind.  App.  398;   Davis  v.  Mercer 
Lumber  Co.  (1905),  164  Ind.  413;  Baltimore,  etc.,  B.  Co.  v. 
Cavanaugh  (1905),  35  Ind.  App.  32;  United  States  Furni- 
ture Co.  V.  Taschner  (1907),  40  Ind.  App.  672;  Bessler  v. 
Laughlin  (1907),  168  Ind.  38. 

The  first  reason  in  the  motion  for  a  new  trial  that  is  dis- 
cussed, is  that  the  damages  assessed  by  the  jury  are  exces- 
sive.    The  evidence  shows  that  appellee  has  suffered 
4.     great  pain,  and  that  his  hands  were  sawed  and  torn. 
On  the  left  hand  there  was  left  but  one  perfect  finger, 
the  last  one.    One  was  cut  off,  another  split  open  in  three 
places,  on  the  bottom  and  through  the  nail,  and  the  left 
thumb  was  split  open  and  part  of  the  bone  taken  out.    On 
the  right  hand  was  a  cut  from  the  base  of  the  thumb,  ex- 
tending along  the  palm  surface  of  the  thumb  and  over  the 
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forefinger  and  first  knuckle,  cutting  through  the  muscles 
and  one  of  the  tendons  of  the  index  finger,  which  rendered 
the  thumb  and  finger  useless.  Appellee  cannot  work  with 
tools,  grip  lines  or  drive  a  team.  His  hands  cramp  and  are 
always  cold.  He  cannot  work  without  gloves.  Since  his 
injury  he  has  been  doing  work  requiring  the  use  of  a  shovel, 
in  which  he  can  use  his  arms  principally.  In  view  of  the 
evidence,  the  damages  assessed  are  not  so  great  as  to  induce 
the  belief  that  the  jury  acted  from  prejudice,  partiality  or 
corruption.  Upon  that  ground,  the  verdict  should  not,  there- 
fore, be  set  aside.  Lauter  v.  Duckworth  (1898),  19  Ind. 
App.  535. 

Other  propositions  insisted  upon  are  that  the  evidence 
shows  (a)  that  appellee's  injuries  were  not  caused  proxi- 
mately by  appellant's  failure  to  guard  the  saw  in 

5.  question;  (b)  that  if  the  saw  had  been,  guarded,  in 
a  way  not  to  interfere  with  its  use,  the  guard  would 
not  have  prevented  the  injury ;  (c)  that  a  sudden  jerk  from 
causes  unknown  to  appellee,  and  the  use  of  a  smaller  saw 
than  was  proper,  were  the  real  causes  of  the  injuries  to  ap- 
pellee; (d)  that  the  saw  in  question  could  not  have  been 
guarded  so  as  to  permit  of  its  use,  and  at  the  same  time  pre- 
vent appellee's  injury. 

In  answer  to  these  objections,  there  is  evidence  that  if  the 
top  of  the  saw  had  been  guarded  it  would  have  been  im- 
possible for  appellee  to  put  his  hands  against  the  saw ;  that 
there  was  nothing  to  prevent  the  guard  from  being  put  over 
the  saw,  and  that  it  was  customary  to  use  guards ;  that  there 
were  different  kinds  of  guards,  and  that  they  were  adjust- 
able so  that  a  thick  or  thin  stick  could  be  sawed;  that  the 
guard  could  be  used  with  or  without  a  split  or  spreader; 
'*that  there  could  have  been  an  adjustable  guard  put  over 
that  saw,  and  appellee  could  have  sawed  that  stick;" 
that  it  would  not  have  interfered  with  the  operation  of  the 
saw  by  which  appellee  was  injured. 

Instructions  eight  to  sixteen,  inclusive,  given  by  the  court 
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of  its  own  motion,  are  excepted  to.    They  contain  the  defi- 
nition of  negligence,  and  give  the  general  rule  ap- 

6.  plicable  to  furnishing  a  safe  place,  safe  tools,  ma- 
chinery and  appliances,  and  are  declaratory  of  the 

common-law  rule,  and  state  it  correctly. 

It  is  urged  in  behalf  of  appellant  that  there  is  no  allega- 
tion in  the  complaint  tendmg  to  state  any  cause  of  action 
against  appellant  by  reason  of  its  failure  to  furnish 

7.  safe  tools  and  appliances,  and  a  safe  place  for  appellee 
in  which  to  work ;  that  the  complaint  proceeds  upon 

the  theory  of  a  violati(m  of  the  factory  act,  and  that  under 
this  state  of  facts  instructions  thirteen,  fourteen,  fifteen,  and 
sixteen  were  peculiarily  objectionable.  These  instructions, 
read  in  connection  with  others  stating  the  issues,  could  not 
have  misled  the  jury. 

Instruction  eight  told  the  jury  that  if  plaintiff  recovered 
in  this  action  he  must  recover  upon  the  theory  -expressed  in 
his  complaint ;  that  he  could  not  recover  on  any  other  theory 
than  that  of  negligence  as  alleged  in  the  complaint  **  which 
I  have  read  to  you.''  The  only  negligence  shown  in  the 
complaint  was  the  failure  to  guard  the  saw. 

Instructions  three,  four  and  five,  which  stated  the  is- 
sues, told  the  jury  that  the  cause  of  plaintiff's  injuries  was 
the  unguarded  condition  of  the  saw. 

Appellant  also  complains  of  instructions  seventeen  and 

eighteen.     Instruction  seventeen  was  to  the  effect  that  it 

was  not  the  duty  of  plaintiff  to  furnish  any  guard  or 

8.  spreader  to  be  used  on  the  ripsaw,  nor  was  it  his  duty 
to  ask  defendant  properly  to  guard  such  machine,  nor 

to  complain  to  defendant  because  it  was  not  guarded. 

Instruction  eighteen  told  the  jury  that  if  defendant  had, 

before  plaintiff  was  injured,  provided  a  guide  or  spreader 

for  use  upon  the  machine  in  question,  and  that  it  had 

9.  been  used  thereon  prior  to  plaintiff's  injury,  and  that 
defendant  instructed  plaintiff  at  the  time  he  began 

to  work  for  defendant  that  he  should  never  use  said  ripsaw 
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unless  the  spreader  was  attached  thereto,  but  should  further 
find  that  plaintiff,  for  any  reason,  failed  to  attach  said 
spreader  to  said  machine  before  Using  it,  but,  with  the  know- 
ledge  of  defendant,  continued  for  four  or  five  weeks  to  use 
said  machine  without  said  spreader  attached,  **then  I  in- 
struct you  that  defendant's  aquiescence  in  the  use  of  said 
machine  without  such  spreader  was  a  violation  of  the  fac- 
tory act,  making  it  the  duty  of  such  defendant  properly  to 
guard  said  machinery,  if  you  further  find  from  a  prepon- 
derance of  the  evidence  that  said  saw  was,  at  the  time  plain- 
tiff was  injured,  dangerous,  and  that  it  was  practicable  to 
maintain  a  good  and  sufficient  guard  over  and  about  the 
saw  which  injured  plaintiff,  ^^^thout  materially  interfering 
with  its  efficiency  for  the  purpose  for  which  it  was  operated 
by  the  plaintiff  when  injured  as  aforesaid."  These  instruc- 
tions were  correct.  Espemlauh  v.  Ellis  (1904),  34  Ind.  App. 
163;  Blanchard-Hamilton  Furniture  Co.  v.  Colvin,  supra; 
Davis  Coal  Co.  v.  Polland  (1902),  158  Ind.  607,  92  Am. 
St.  319.  The  second  paragraph  of  appellant's  answer  re- 
fers to  a  guide,  split,  guard  or  spreader.  It  is  this  appliance 
to  which  these  instructions  refer.  The  evidence  shows  that 
the  only  appliance  used  on  the  saw  was  a  split,  to  keep  the 
timber  from  pinching  the  saw.  It  did  not  work  well.  It  was 
fastened  to  the  table,  so  close  to  the  guide  that  regulated 
the  width  of  the  stick  being  sawed,  that  it  bound  the  timber 
so  that  it  could  not  be  pushed  through.  It  was  taken  off 
before  appellee  went  to  work  at  the  mill.  In  said  answer 
it  is  called  a  ** guide,  guard  and  split.*'  The  uses  of  guides 
and  splits  are  entirely  distinct,  and  there  is  no  evidence  to 
show  that  appellant  ever  provided  a  guard,  or  ordered  ap- 
pellee to  put  one  on.  The  evidence,  in  fact,  shows  that  ap- 
pellant's superintendent  did  not  favor  the  use  of  a  guard. 

By  instruction  twenty  the  court  told  the  jury  to  answer 
the  interrogatories  submitted  to  them  according  to  the 

10.  weight  of  the  *' testimony"  relating  to  the  facts  in- 
quired about.    **If  you  should  find  from  the  evidence 
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in  the  ease  that  there  is  no  testimony  relating  to  the  matter 
inquired  about,  then  you  may  answer  such  questions  by  say- 
ing, 'There  is  no  evidence.'  " 

It  is  true  that  the  word  ** testimony"  is  not  synonymous 
with  the  word  ** evidence."  Testimony  is  the  declarations 
of  a  witness.  It  is  a  species  of  evidence.  Evidence  includes 
all  testimony,  while  testimony  does  not  include  all  evidence. 
The  court  seems  to  have  used  the  words  in  question  inter- 
changeably, and  therefore,  if  not  technically  correct,  it  was 
harmless.  For  gey  v.  First  Nat.  Bank,  etc.  (1879),  66  Ind. 
123. 

The  giving  of  instruction  two,  requested  by  appellee,  is 
complained  of,  because  it  told  the  jury  that  under  the  pro- 
visions of  the  factory  act  the  failure  to  guard  such 

11.  machinery  as  ripsaws,  wherever  it  is  practicable  to  d.o 
so,  is  such  negligence  as  will  render  such  employer 

liable  to  damages  for  any  injuries  directly  or  proximately 
resulting  from  such  neglect  or  failure,  for  the  reason  that  it 
ignores  the  question  of  appellee's  contributory  negligence 
and  disregards  the  question  as  to  whether  the  guarding  of 
said  saw  would  have  rendered  it  useless  for  the  purpose  for 
which  it  was  being  operated.  The  instruction  clearly  stated 
the  general  rule  of  law.  In  other  instructions  the  jury  were 
told  that  plaintiff  could  not  recover,  if  his  own  negligence 
in  any  degree  contributed  to  his  injuries,  and  were  further 
instructed  as  to  the  practicability  of  guarding  the  saw. 

There  is  no  evidence  to  show  that  appellee  was  guilty  of 

contributory  negligence.     The  evidence  shows  that  the  saw 

was  unguarded.     The   jury  were   fully   and   fairly 

12.  instructed  upon  the  issues.     All  the  instructions  re- 
quested by  appellant  were  given.     There  is  evidence 

to  support  every  material  allegation  in  the  complaint.  Mani- 
festly a  correct  result  was  reached. 
Judgment  aflSrmed. 
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Town  of  Knox  v.  Golding  et  al. 

[No.  6,772.  Filed  May  20.  1910.  Mandate  modified,  and  rehearing 
denied  November  17, 1910.    Transfer  denied  December  16, 1910.] 

1.  Action. — Process, — Change  of  Venue. — Quashing  Service. — Alias 
Summons, — Jurisdiction, — Where  an  action  was  brought  against 
a  town  and  summons  was  Issued  and  served,  and  a  change  of 
venue  taken  from  the  county,  and  the  summons  subsequently 
quashed  and  Its  service  set  aside,  the  court  may  properly  Issue  an 
alias  summons  from  such  latter  county  and  the  court  will,  on 
proper  service  thereof,  obtain  Jurisdiction,  the  action  having  been 
brought  In  the  proper  county,    p.  638. 

2.  Pbocess. — Oral  Direction  for. — Failure  to  Endorse  on  Complaint 
— Continuance. — Appeal. — Where  the  record  does  not  disclose  any 
order  of  court,  or  endorsement  on  the  complaint,  for  the  issuance 
of  an  alias  summons,  the  presumption  Is  that  the  plalntllT  orally 
directed  the  issuance  thereof;  and  If  It  commanded  an  appear- 

•  ance  at  a  time  not  authorized  by  law,  It  would  be  a  valid  service 
for  the  next  term,  the  defect  being  ground  for  a  continuance  only, 
p.  639. 

3.  Process. —  Defective. —  Waiver. —  Appearing  to  Amended  Com- 
plaint,—  Asking  Change  of  Venue. —  Appeal. —  Appellant  waives 
any  defect  in  the  service  of  a  summons  issued  from  the  court  to 
which  a  case  had  been  tal^en  on  a  change  of  venue,  by  asking  for 
a  change  from  such  county,  and  by  entering  a  full  appearance  to 
an  amended  complaint  filed  In  the  county  to  which  the  case  was 
sent  on  appellant's  motion,  such  defect  not  going  to  the  merits  of 
the  controversy,  and  therefore  not  constituting  reversible  error, 
p.  639. 

4.  Pleading. — Insufficient  Plea  in  Abatement. — Defective  Demurrer. 
— It  is  not  erroneous  to  sustain  a  defective  demurrer  to  an  In- 
suflScient  plea  In  abatement,    p.  640. 

5.  Appeal. — Presenting  Questions. — Changes  of  Venue. — Independ- 
ent Assignment  of  Rulings  on. — A  ruling  on  a  motion  for  a  change 
of  venue  cannot  be  assigned  independently  on  appeal,  since  it  con- 
stitutes a  ground  for  a  new  trial  only.    p.  640. 

6.  Negligence. — Towns. — Defective  Sidewalks. — Notice  of  Injury.— 
Statutes.— Complaint.^The  act  of  1907  (Acts  1907  p.  249,  §8962 
Burns  1908),  requiring  persons  Injured  because  of  a  defective 
sidewalk  to  notify  the  town  thereof  within  a  certain  time,  has  no 
retroactive  efTect,  and  a  complaint  for  damages  for  injuries  prior 
thereto  need  not  allege  compliance  therewith,    p.  640. 

7.  Municipal  Cobporations. —  Defective  Sidewalks. —  UahHity. — 
Towns  are  liable  for  negligence  In  the  maintenance  of  their  side- 
walks,   p.  641. 
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8.  Limitation  op  Actions. — Process, — Defective  Answer, — ^An  an- 
swer showing  that  the  summons,  in  an  action  against  a  town,  di- 
rected the  sheriff  to  summon  the  marshal  of  the  defendant  town, 
that  the  town  should  have  been  summoned,  and  that  two  years 
had  elapsed  since  the  happening  of  the  injury  complained  of,  is 
bad,  the  statute  (§321  Bums  1908,  §317  R.  S.  1881)  curing  de- 
fective process,  where  it  is  sufficient  to  Inform  defendant  of  the 
action  against  him,  of  the  name  of  the  plaintiff,  and  of  the  time 
for  api)earance.    p.  642. 

9.  Pleading. — Pleas  to  Jitrisdiction, — Pleas  in  Bar, — Joining, — ^A 
plea  to  the  jurisdiction,  Joined  with  a  plea  in  bar,  may  be  stridden 
out  on  motion,  or  a  demurrer  thereto  may  be  sustained,  the  plea 
to  the  Jurisdiction  being  required  to  precede  the  plea  in  bar  ( §371 
Burns  1908,  §365  R.  S.  1881).    p.&43. 

10.  New  Tbial. — Change  of  Judge, — Affidavit  for, — Omission  of 
Notarial  Seal. — ^A  motion  for  change  of  Judge,  based  upon  an  affi- 
davit from  which  the  notary  public's  seal  was  omitted,  should  be 
overruled,  the  attestation  being  void  (§9534  Bums  1908,  §5963 
R.  S.  1881).    p.  643. 

11.  Municipal  Cobpobations. — Defective  Sideicalks, — Instructions, 
— ^An  Instruction,  in  an  action  against  a  town  for  damages  be- 
cause of  injuries  sustained  on  account  of  a  certain  defective  side- 
walk, that  It  was  the  duty  of  the  town  to  keep  all  sidewalks 
within  the  town  in  a  good  and  safe  condition,  is  not  prejudicial 
on  the  ground  that  the  town  was  under  no  duty  to  keep  private 
walks  in  order,    p.  643. 

12.  Tbial. — Instructions, — Duplication, — It  is  not  erroneous  to  re- 
fuse to  duplicate  Instructions,    p.  644. 

13.  Appeal. — Weighing  Evidence, — The  Appellate  Ck)urt  will  not 
weigh  conflicting  evidence,    p.  644. 

14.  New  Tbial. — Improper  Admission  of  Evidence, — Subsequent 
Withdrawal. — Appeal, — Reversible  error  is  not  shown  in  the  im- 
proper admission  of  evidence,  where  such  evidence  was  subse- 
quently withdrawn  by  proper  instructions,    p.  644. 

15.  Appeal. — Mandate, — Death. — Where  appellee  died  after  sub- 
mission of  an  appeal,  a  Judgment  of  affirmance  will  be  dated  as 
of  the  time  of  submission,    p.  644. 

Prom  Marshall  Circuit  Court;  Harry  Bernetha,  Judge. 

Action  by  Cora  Golding  and  another  against  the  town  of 
Knox.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

Bradford  D.  L.  Olazebrook,  William  A,  Foster,  George  W, 
Beeman,  Harley  A.  Logan  and  Henry  R.  Bobbins,  for  ap- 
pellant. 
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Talbot  &'  Talbot,  W.  J.  Reed,  Martindale  dk  Stephens  and 
fl".  A,  Steis,  for  appellee. 

Myers,  C.  J. — Appellees,  Cora  Golding  and  her  husband, 
brought  this  action  against  appellant  for  damages  for  a  per- 
sonal injury  suffered  by  said  Cora  Golding  on  December 
30,  1902,  caused  by  a  fall  upon  a  defective  sidewalk  in  the 
town  of  Knox,  Indiana. 

A  complaint  was  filed  in  the  Starke  Circuit  Court  on  Sep- 
tember 30,  1904,  which  is  not  in  the  record.  On  October 
28,  1904,  a  summons  was  issued  by  the  clerk  of  that  court 
to  the  sheriff  of  Starke  county,  commanding  him  to  sum- 
mon the  town  of  Knox  to  appear  on  November  9,  1904,  and 
answer  the  complaint  of  appellees.  This  summons  was  re- 
turned by  the  sheriff  indorsed:  "Served  as  commanded, 
by  reading  to  and  within  the  hearing  of  the  within-named 
defendant,  town  of  Knox  (George  Brown,  Frank  Brown 
and Booth),"  etc.,  October  29,  1904.  On  Novem- 
ber 19,  1904,  the  Starke  Circuit  Court,  upon  motion  of  ap- 
pellees, changed  the  venue  of  the  cause  to  the  Pulaski  Circuit 
Court.  In  the  latter  court  on  November  22,  1904  appellant 
appeared  specially,  and  moved  to  quash  said  summons  and 
to  set  aside  the  service  thereof,  which  motion  the  court  sus- 
tained. On  November  23,  1904  a  summons  was  issued  in 
said  cause  by  the  clerk  of  the  Pulaski  circuit  court  to  the 
sheriff  of  Starke  county,  Indiana,  commanding  him  to  sum- 
mon **the  marshal  of  the  town  of  Knox*'  to  appear  in  the 
Pulaski  Circuit  Court  on  December  7,  1904,  to  answer  the 
complaint  of  appellees.  The  return  of  the  sheriff  of  Starke 
county  upon  this  summons  showed  that  it  came  to  hand  on 
November  25,  1904,  and  was  served  on  November  26,  1904, 
upon  *' George  Bobbins,  marshal  of  the  town  of  Knox." 
February  20,  1905,  appellant  appeared  specially  in  the  Pu- 
laski Circuit  Court,  and  moved  to  quash  the  summons  and 
set  aside  the  service  thereof.  Thereupon,  on  motion  of  ap- 
pellees, the  venue  was  changed  from  the  judge,  and  a  prac- 
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ticing  attorney  of  said  court  was  appointed,  who  qualified  and 
took  his  seat  as  special  judge.     September  15,  1905,  before 
said  special  judge,  appellant  entered  a  special  appearance 
and  filed  a  substituted  motion  to  set  aside  the  service  and 
quash  the  summons  issued  by  the  clerk  of  the  Pulaski  cir- 
cuit court.     This  motion  was  overruled,  and  thereupon  ap- 
pellant filed  a  plea  in  abatement,    to    which   appellee  de- 
murred, and  the  court  sustained  the  demurrer.    Appellant 
filed  a  motion  for  a  change  of  judge,  which  motion  the  court 
overruled,  to  which  ruling  appellant  excepted,  and  then,  as 
stated  in  the  record,  appellant  asked  that  the  notary  public, 
before  whom  the  affidavit  for  such  change  from  the  judge 
was  executed,  be  permitted  to  attach  her  seal  to  the  affi- 
davit, which  request   the   court   denied,   and   appellant  re- 
served an  exception.     Thereupon,  as  stated  in  the  record, 
appellant  offered  to  file  the  affidavit  of  Prank  L.  Brown, 
one  of  the  members  of  the  town   board  of   the  town   of 
Knox,   in  support  of  its   application   for  a  change   from 
said  special  judge,  which  affidavit  was  sworn  to  before  ap- 
pellant's attorney,  and  was  based  on  the  ground  of  bias  and 
prejudice  of  said  judge  against  said  town  of  Knox,  and 
stating  that  the  regular  jury  for  that  term  of  court  had 
been  discharged  for  the  term;  that  said  town  of  Knox  was 
not  willing  to  have  said  cause  tried  before  any  other  than 
the  regular  panel,  and  that  said  judge  was  about  to  order 
a  special  venire  to  be  issued  for  a  jury  to  try  said  cause. 
Upon  objection  by  appellees,  permission  to  file  the  affidavit 
was  refused  by  the  court,  and  the  motion  to  file  it  was  over- 
ruled.    On  motion  of  appellant,  the  venue  of  said  cause 
was  changed  to  the  court  below,  wherein  appellees  filed  an 
amended  complaint  in  two  paragraphs.     A  demurrer   for 
want  of  facts  was  overruled  to  the  first,  and  sustained  to 
the    second    paragraph.      The    second    paragraph    of    the 
amended  complaint  was  then  amended,  to  which  a  demurrer 
for  w^ant  of  facts  was  overruled.  Appellant  answered  in  three 
paragraphs:     (1)  A  general  denial;  (2)  that  the  cause  of 
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action  did  not  accrue  within  two  years  before  the  bringing 
of  the  action ;  (3)  an  argumentative  answer  of  the  two  years' 
limitation.     A  demurrer  to  the  third  paragraph  was  sus- 
tained, and  appellant  filed  a  fourth  paragraph,  denying  the 
jurisdiction  of  the  Pulaski  Circuit  Court  over  the  person  of 
appellant,  and  asserting  that  the  court  below  had  not  ob- 
tained such  jurisdiction.     A  demurrer  to  this  answer  was 
sustained.    Trial  by  a  jury  resulted  in  a  verdict  in  favor  of 
appellees,  assessing  the  damages  of  appellee  Cora  Golding 
in  the  sum  of  $2,750.    Pending  a  motion  by  appellant  for 
a  new  trial,  appellees,  upon  the  court's  direction,  remitted 
the  sum  of  $1,200,  whereupon  appellant's  motion  for  a  new 
trial  was  overruled. 

Appellant's  assignments   of   error   will   be   examined  in 
their  order. 

It  is  assigned  that  the  court  erred  in  overruling  appel- 
lant's substituted  motion  to  quash  the  summons  is- 

1.    sued  by  the  clerk  of  the  Pulaski  circuit  court,  and  to 
set  aside  the  service  thereof. 

It  is  contended  that,  as  appellant  was  a  municipal  cor- 
poration of  Starke  county,    the   action   could   not  be  com- 
menced in  Pulaski  county,  and  therefore  summons  could 
not  properly  be  issued  by  the  clerk  of  the  Pulaski  circuit 
court.     It  is  sufficient  to  say,  that  it  appears  from  the  rec- 
ord of  this  cause  in  the  Pulaski  Circuit  Court  that  it  was 
not  brought  in  that  court,  but  had  been  duly  commenced 
by  filing  a  complaint  and  issuing  a  summons  thereon  in  the 
county  of  which  appellant  was  a  resident  corporation ;  that 
it  was  pending  in  the  Pulaski  Circuit  Court  upon  change 
of  venue,    notwithstanding   the    fact   that   that   coyrt  had 
quashed  the  original    summons    and    set    aside  the(  service 
thereof.    It  was,  therefore,  not  improper  to  issue  alijjis  proc- 
ess for  the  appearance  of  defendant  in  the  court  in^  which 
the  case  was  rightly  pending.    Niagara  Oil  Co.  v.  J'ockso^ 
(         ),  (Ind.  App.),  91  N.  B.  825. 
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It  is  further  objected  that  it  does  not  appear  that  the  is- 
suing of  the  summons  by  the  clerk  of  the  Pulaski  circuit 
court  was  authorized.     If,  without  any  showing  upon 

2.  the  subject,  it  may  be  assumed  on  appeal  that  the 
clerk  had  no  authority  to  issue  the  summons  without 

an  order  of  court,  or  indorsement  upon  the  complaint,  yet 
it  was  competent  for  appellees  orally  to  direct  the  issuing 
of  the  summons,  and  if  it  commanded  appearance  at  a  time 
not  authorized  by  law,  it  would,  nevertheless,  be  a  good  sum- 
mons for  the  next  term,  and  there  would  be  no  ground  for 
quashing  it,  but  a  reason  for  continuance  only.  Axtell  v. 
Workman  (1897),  17  Ind.  App.  152;  Chicago,  etc.,  R.  Co. 
V.  Harris  (1898),  19  Ind.  App.  137. 

In  this  connection  it  will   be   remembered   that,  by  the 

affirmative  act  of  appellant,  the  venue  of  this  cause  was 

changed  to  the   court   below,    wherein    an  amended 

3.  complaint  was  filed,    and   the   issues    formed  which 
were  tried  before  a  jury  resulting  in  the  judgment 

appealed  from.  The  jurisdiction  of  the  parties  and  of  the 
subject-matter  was  unquestionably  in  the  court  rendering 
the  judgment,  for  to  the  amended  complaint  the  appellant, 
without  any  objection,  entered  a  full  appearance.  It  there- 
fore became  immaterial  how  many  errors  as  to  the  jurisdic- 
tion over  the  parties  were  made  in  the  case  during  its 
journey  from  the  Starke  Circuit  Court  to  the  court  be- 
low. Yater  v.  State,  ex  rel.  (1877),  58  Ind.  299.  If  upon 
any  theory  it  could  be  said  that  the  action  of  the  Pulaski 
•Circuit  Court  in  overruling  the  motion  to  quash  the  sum- 
mons was  erroneous,  yet,  in  the  light  of  this  record,  it  was 
certainly  not  harmful,  nor  did  it  affect  the  substantial  rights 
of  appellant,  and  was  not  reversible  error.  §407  Burns 
1908,  §398  R.  S.  1881;  Ades  v.  Levi  (1884),  137  Ind.  506. 
No  other  objections  are  stated  in  appellant's  brief  under 
the  first  assignment. 

The  sustaining  of  appellees  demurrer  to  appellant's  plea 
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in  abatement  is  challenged  on  the  ground  that  the  demurrer 
thereto  was  defective  in  form.     The  plea  in  abate- 

4.  ment  filed  in  the  Pulaski  Circuit  Court  was  based  on 
the  ground  that  appellant  was  a  resident  of  Starke 

county,  was  a  municipal  corporation,  and  never  had  any 
office,  agent  or  place  of  business  in  Pulaski  county,  and  the 
suit  did  not  grow  out  of,  or  have  any  connection  with,  any 
business  or  transaction  in  any  office  or  agency  of  appellant 
in  the  latter  county.  What  we  have  said  regarding  the  first 
assignment  sufficiently  answers  this  one.  In  addition,  wc 
may  add  that  the  plea  was  insufficient,  and,  being  insuffici- 
ent, there  could  be  no  available  error  in  sustaining  a  de- 
murrer thereto,  though  it  be  defective  in  form,  as  claimed. 
Hildebrand  v.  McCrum  (1885),  101  Ind.  61;  Firestone  v. 
Werner  (1891),  1  Ind.  App.  293;  Foster  v.  Dailey  (1892), 
3  Ind.  App.  530;  Wade  v.  Huber  (1894),  10  Ind.  App.  417; 
Board,  etc.,  v.  Crone  (1905),  36  Ind.  App.  283. 

The  third  and  fourth  assignments  relate  to  the  overruling 
of  appellant's  motion  for  a  change  of  venue  from  the 

5.  special  judge,  and  in  refusing  to  permit  the  notary 
public  to  attach   her  seal  to   the   affidavit  for  such 

change. 

■ 

As  to  the  third  assignment,  which  attacks  two  separate 
rulings,  and  to  the  fourth,  it  is  sufficient  to  say  that  errors 
of  the  court  in  refusing  a  change  of  venue,  or  a  change  from 
the  judge,  are  grounds  for  a  new  trial,  and  cannot  be  as- 
signed independently  in  this  court.  Scanlin  v.  Stewart 
(1894),  138  Ind.  574;  Goodrich  v.  Stangland  (1900),  155 
Ind.  279;  Shoemaker  v.  Smith  (1881),  74  Ind.  71. 

The  fifth  and  sixth  assignments  are  directed  to  the  action 

of  the  court  in  overruling  the  demurrers  to  the  amended 

first  and  second  paragraphs  of  the  complaint.    There 

6.  is  no  material  difference  between  these  paragraphs. 
Each  states  a  sufficient  cause  for  the  recovery  of  dam- 
ages for  a  personal  injury  to  appellee  Cora  Golding,  caused 
by  the  negligent  failure  of  the  municipal  corporation  to 
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keep  its  board  sidewalk  in  repair,  appellant  having  had  no- 
tice of  its  unsafe,  decayed  and  defective  condition  for  three 
years,  and  long  enough  to  put  the  place  in  repair. 

In  support  of  its  objection  to  the  complaint,  appellant  re- 
fers to  the  statute  of  March  9,  1907  (Acts  1907  p.  249,  §8962 
Burns  1908),  which  provides  that  no  action  in  damages  for 
injuries  to  person  or  property,  resulting  from  any  defect 
in  the  condition  of  any  street,  alley,  highway  or  bridge,  shall 
be  maintained  against  any  city  or  town  of  this  State,  unless 
written  notice  of  specified  matters  shall,  within  sixty  days 
after  the  injury,  or  if  such  defect  consists  of  ice  or  snow, 
or  both,  within  thirty  days  after  the  injury,  be  given  to  a 
specified  officer  of  such  city  or  town. 

The  injury  in  this  case  occurred  December  30,  1902,  and 
this  action  was  commenced  September  30,  1904.  This  stat- 
ute could  not  be  given  a  retroactive  effect,  impairing  the 
preexisting  right  of  appellees  under  their  pending  suit. 
See  Niklaus  v.  Conkling  (1889),  118  Ind.  289;  Goodbub  v. 
Estate  of  Eornung  (1891),  127  Ind..  181;  Barnett  v.  Van- 
meter  (1893),  7  Ind.  App.  45. 

Counsel   for   appellant  have   contended   at  considerable 
length  that  a  town  cannot  be  required  to  respond  in  dam- 
ages to  a  private  person  who,  without  his  fault  in 

7.  the  lawful  use  of  its  streets  or  sidewalks,  is  person- 
ally injured  through  the  negligent  failure  of  the 
officers  and  agents  of  the  municipality  to  keep  the  street  or 
sidewalk  in  proper  repair.  This  should  be  regarded  as  a 
settled  matter  in  this  State.  The  right  to  recover  for  such 
injury  against  the  municipality  having  notice  of  such 
defect  in  time  to  remedy  it,  has  uniformly  been  sup- 
ported by  the  courts,  and  is  recognized  in  the  statute  here 
cited  by  appellant.  Town  of  Kentland  v.  Hagan  (1897), 
17  Ind.  App.  1;  Town  of  Boswell  v.  Wakley  (1897),  149 
Ind.  64;  City  of  LaFayette  v.  West  (1909),  43  Ind.  App, 
325. 

Vol.  46-41 
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The  seventh  assignment  is  that  the  court  erred  in 
8.    sustaining  the  demurrer   of   appellees   to   the  third 

paragraph  of  answer. 
It  is  contended  that  this  paragraph  shows  that  the  action 
was  not  commenced  within  two  years  after  the  occurrence 
of  the  injury.  This  paragraph,  besides  other  matters,  re- 
cited that  the  summons  was  issued  by  the  clerk  of  the  Pu- 
laski circuit  court,  and  directed  to  the  sheriff  of  Starke 
county,  commanding  him  to  summon  the  marshal  of  the 
town  of  Knox,  and  that  the  return  of  the  sheriff  showed 
service  upon  George  Robbins,  marshal  of  the  town  of  Enox. 
It  is  not  questioned  that  the  service  was  had  upon  the 
proper  oflBcer,  under  the  statute,  but  it  is  contended  that 
the  summons  was  invalid,  because  the  sheriff  was  not  com- 
manded to  summon  the  town  of  Knox.  The  statute  (§321 
Burns  1908,  §317  R.  S.  1881)  provides  that  **no  summons, 
or  the  service  thereof,  shall  be  set  aside,  or  be  adjudged  in- 
sufficient, where  there  is  sufficient  substance  about  either  to 
inform  the  party  on  whom  it  may  be  served,  that  there  is 
an  action  instituted  against  him  in  court,  the  name  of  the 
plaintiff  and  the  court,  and  the  time  when  he  is  required 
to  appear.*' 

In  a  suit  against  a  school  township  {Cicero  School  Tp.  v. 
Chicago  Nat.  Bank  [1891],  127  Ind.  79),  to  set  aside  a  judg- 
ment by  default,  the  summons  commanded  service  on  the 
trustee  of  the  school  township,  and  it  was  served  upon  the 
trustee.  It  was  held  that  the  summons  was  sufficient  to  in- 
form the  trustee  that  an  action  had  been  instituted  against 
him  in  court,  not  personally,  but  in  his  representative  ca- 
pacity, and  that  plaintiff  was  asserting  a  claim  against  the 
township  of  which  he  was  a  trustee,  the  case  being  dis- 
tinguished from  the  case  of  Vogel  v.  Brown  Tp.  (1887), 
112  Ind.  299,  2  Am.  St.  187,  where  the  summons  was  issued 
against  ** Valentine  Strange,  trustee  of  Brown  civil  town- 
ship, Martin  county,  Indiana." 
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By  the  eighth  assignment    it   is    insisted  that  the 

9.  court  erred  in  sustaining  appellees'  demurrer  to  ap- 
pellant's fourth  paragraph  of  answer. 

This  paragraph  was  a  plea  to  the  jurisdiction  of  the  court 
below,  because  appellant  was  a  resident  of  Starke  county, 
and  the  Pulaski  Circuit  Court  did  not,  it  was  claimed,  ac- 
quire judisdiction,  etc.  The  paragraph  in  question  was 
pleaded  with  other  paragraphs  in  bar,  which  is  forbidden 
by  the  statute  (§371  Bums  1908,  §365  R.  S.  1881).  The 
plea  might  have  been  struck  out  on  motion,  but  the  equiva- 
lent result  might  be  and  was  obtained  by  sustaining  the  de- 
murrer. Alexander  v.  Collins  (1891),  2  Ind.  App.  176; 
Voluntary  Belief  Department  v.  Spencer  (1897),  17  Ind. 
App.  123;  Dmggins  v.  Clark  (1884),  94  Ind.  49,  48  Am. 
Rep.  140. 

The  court  overruled  appellant's  motion  for  a  new  trial, 
and  this  ruling  is  attacked  by  the  ninth  assignment  of  er- 
ror, under  Which  it  is  first  claimed  that  the  court 

10.  erred  in  refusing  a  change  from  the  special  judge 
upon  the  affidavit  of  George  H.  Brown.  It  is  suffi- 
cient to  point  out  that  this  afiidavit  was  not  duly  verified. 
It  purported  to  have  been  sworn  to  before  a  notary  public, 
who  failed  to  affix  a  notary  seal  thereto.  By  force  of  our 
statute,  all  notarial  acts  not  attested  by  the  notary's  seal 
are  void.  §9534  Burns  1908,  §5963  R.  S.  1881.  And  see 
Miller  v.  State  (1890),  122  Ind.  355.  The  second  reason  in 
support  of  this  motion  is  based  on  the  alleged  error  of  the 
court  in  giving  to  the  jury  instruction  one,  asked  for  by 
appellees,  instruction  six,  given  by  the  court  upon  its  own 
motion,  and  the  action  of  the  court  in  refusing  to  give  in- 
structions five  and  six,  asked  for  by  appellant. 

Said  instruction  one  may  be  subject  to  criticism,  in  that 
it  made  it  the  duty  of  the  town  authorities  to  keep  all  side- 
walks within  the  corporate  limits  of  the  town  in  a 

11.  good  and  safe  condition.     In  view  of  the  evidence, 
and  the  instructions  which  the  court  gave  to  the  jury 
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we  are  not  convinced  that  the  jury  understood  the  court  to 
include  sidewalks  not  within  or  along  the  public  streets  and 
grounds,  and  not  under  the  supervision  and  control  of  the 
town  authorities.  As  appellant's  only  objection  to  this  in- 
struction is  that  it  covered  all  sidewalks  within  the  corpo- 
rate limits,  whether  under  appellant's  supervision  or  not, 
we  decline  to  hold  that  it  was  erroneous.  Said  instruction 
six,  given  by  the  court,  had  reference  to  the  measure  of 
damages,  and,  in  our  opinion,  did  not  convey  to  the  jury 
the  impression,  as  claimed  by  appellant,  that  there  was 

12.  evidence  tending  to  prove  permanent  disability  as  a  re- 
sult of  the  alleged  injury.    Instructions  refused  were 

fully  covered  by  other  instructions  given.    It  is  not  within 
our  province  to  disturb  the  result  reached  by  the  jury 

13.  for  want  of  sufficient  evidence,  or  upon  the  ground 
of  excessive  damages.     The  admission  of  certain  tes- 
timony assigned  as  a  cause  for  a  new  trial,  and  mentioned 

in  appellant's  brief,  was  afterwards  withdrawn  by 

14.  the  court  from   the   jury,    and   suflBciently  guarded 
against  by  formal  instructions. 

It  has  been  suflBciently  indicated  that  there  was  no  error 
in  overruling  appellant's  motion  in  arrest  of  judgment 
made  the  basis  of  the  tenth  and  last  assignment  presented. 

Judgment  aflSrmed. 

Mandate  Modified. 

Per  Curiam. — Since  this  cause  was  decided  by  this  court, 

it  has  been  made  to  appear  that  before  said  decision,  and 

after  the  submission  of  the  cause  in  this  court,  ap- 

15.  pellee  Cora   Golding   died.     It   is   therefore  ordered 
that  the  judgment  be  aflSnned  as  of  the  date  of  the  sub- 
mission of  the  cause. 
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Penn-American  Plate  Glass  Company  v.  Har- 
SHAW,  Fuller  &  Goodwin  Company. 

[No.  6,582.  Filed  February  24.  1910.  Rehearing  denied  June  10, 
1910.  Transfer  denied  December  13,  1910.  Petition  to  recon- 
sider application  to  transfer  dismissed  December  16,  1910.] 

1.  Pleading. —  How  ConstrucfJ. —  Omitted  Factn. —  In  constniing 
a  pleading,  omitted  facts  are  considered  as  unfavorable  to  the 
pleader,    p.  647. 

2.  Sales. — Delivery. — Complaint. — A  complaint  for  goods  sold  and 
delivered  must  affirmatively  show  a  delivery,  or  facts  excusing  a 
delivery,    p.  647. 

3.  Contracts. — Sales. — Delivery. — Statute  of  Frauds. — Complaint. 
— A  complaint  p.lleglng  the  execution  of  a  contract  of  sale  for 
goods  worth  over  $50,  must  be  regarded  as  counting  upon  an  oral 
contract ;  and  unless  a  delivery  or  partial  delivery  was  made,  the 
contract  will  be  presumed  unenforceable  under  the  statute  of 
frauds,    p.  64S. 

4.  Contracts. — Letters. — Complaint. — A  complaint  alleging  defend- 
ant's execution  of  a  \^Tltten  contract  for  the  sale  of  goods,  and  a 
sale  and  delivery  of  the  goods  in  accordance  therewith,  an  ex- 
hibit being  attached  to  tlie  complaint  and  made  a  part  thereof 
containing  a  copy  of  the  alleged  letters  constituting  the  contract, 
is  not  bad  for  falling  to  allege  that  such  letters  were  enclosed, 
directed,  stamped,  mailed  and  received,  nor  for  falling  to  allege 
performance,    p.  649. 

5.  Appeal — Reversal. — Judnment  Founded  on  Oo6d  and  Bad  Para- 
graphs of  Complaint. — A  judgment  based  upon  a  complaint  con- 
taining a  good  and  a  bad  paragraph,  to  which  demurrers  were 
overruled,  will  be  reversed,  where  the  record  falls  to  show  upon 
which  paragraph  such  judgment  rests,    p.  650. 

6.  Set-Off  and  Counterclaim. — When  Proper. — A  counterclaim 
consists  of  a  cause  of  action  against  the  plaintitf,  arising  out  of 
the  same  transaction  or  subject-matter  contained  in  the  complaint, 
and  if  the  allegations  thereof  fail  to  show  a  connection  with 
the  plalntiflCs  cause  of  action.  It  will  be  bad  on  demurrer,    p.  651. 

7.  Set-Off  atto  Counterclaim. —  Goods  Sold  and  Delivered. — 
Breach  of  Separate  Contract. —  Unliquidated  Damages. —  In  an 
action  for  goods  sold  and  delivered,  unliquidated  damages,  due  to 
the  defendant  from  plaintiff,  caused  by  plaintilTs  violation  of  a 
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separate  contract  from  that  upon  which  plaintiff  sues,  constitutes 
a  proper  set-off.    p.  652. 
S.     Set-Off  and  Countebclaim. — Sufficiency. — ^A  set-off  is  regarded 
as,  virtually,  a  cross-action,  and  must  be  sufficient  to  state  a 
cause  of  action  against  the  plaintiff,    p.  655. 

9.  Qo'STBjLCTS.-r-Languagc, — Construction, — In  construing  a  written 
contract  the  court  will  assume  that  the  language  used  embodies 
the  entire  contract,  and  will  neltlier  disregard  the  words  used, 
descriptive  of  the  subject-matter,  nor  any  material  incident  there- 
of, nor  will  it  insert  words  which  the  parties  have  not  made  use 
of.    p.  655. 

10.  Contracts. — Words. — Use  of,  in  Same  Sense, — To  constitute  a 
contract  the  parties  must  have  used  the  words  constituting  it,  in 
the  same  sense,    p.  656. 

11.  Contracts. — Sales  of  Engaged  Goods. — Conditions  of  Arrival. 
— A  sale,  "subject  to  arrival  *  ♦  *  early  in  December,"  of  goods 
"engaged  for  November  shipment  from  Europe,"  imports  a  war- 
ranty that  the  goods  are  "engaged,"  but  not  that  they  will  be  de- 
livered to  the  person  who  engaged  them,  nor  that  they  will  arrive, 
p.  656. 

From  Superior  Court  of  Madison  County;  Cassius  M. 
Greenlee,  Judge. 

Action  by  Harshaw,  Fuller  &  Goodwin  Company  against 
the  Penn-American  Plate  Glass  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed, 

John  W.  Lovett  and  O.  B.  Slaymaker,  for  appellant. 
Walter  Vermillion  and  Blanchard  J.  Home,  for  appellee. 

Myers,  C.  J. — The  appellee  in  the  court  below,  upon  a 
complaint  in  two  paragraphs,  recovered  a  judgment  against 
appellant  for  $411.75.  Appellant's  demurrers  to  the  first 
paragraph  and  the  amended  second  paragraph  of  complaint 
were  overruled,  and  these  rulings  are  assigned  as  error. 

The  first  paragraph  states  '*that  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $381.25  for  goods  and  merchandise 
sold  by  plaintiff  to  defendant,  bills  of  particulars  of  which 
are  filed  with,  made  a  part  of  this  complaint  and  marked 
*  Exhibit  A';  that  said  sum  is  now  due  and  wholly  unpaid, 
and  judgment  is  demanded.    'Exhibit  A'  was  as  follows: 
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**Harshaw,  Fuller  &  Goodwin  Company 

sold  to 
Penn- American  Plate  Glass  Co. 
December  16,  1905, 

1-Bbl.  Powd  **F"  Double  Washed  Saxony  Manganese 

908  pounds  @  2ic  pound $20.43 

December  13,  1905, 
21  kegs  arsenic 
11,522 
420 


11,102  pounds  @  3ic  pound 360.82 


$381.25." 

Against  this  paragraph  it  is  argued  (1)  that  it  does 
not  show  a  delivery  of  the  goods,  but  merely  a  contract  of 
sale;  (2)  that  it  does  not  show  a  performance^  or  a  readi- 
ness and  willingness  to  perform  the  contract  on  the  part  of 
plaintiff. 

The  strength  of  the  pleading  before  us  is  to  be  tested  by 

the  rule  that  omitted  facts  are  to  be  considered  as  adverse 

to  the  pleader,  **  under  the  general  presumption  that 

1.  a  party  will  set  forth  all  the  facts  favorable  to  his 
case."    Cushman  v.  Cloverland  Coal,  etc.,  Co.  (1908), 

170  Ind  402,  16  L.  R.  A.  (N.  S.)  1078,  127  Am.  St.  402. 

The  paragraph  in  question  proceeds  upon  the  the- 

2.  ory  of  a  sale  and  delivery  of  certain  goods  by  the 
seller  to  the  purchaser.     There  is  no  allegation  that 

the  goods  were  ever  furnished. 

In  the  case  of  Bricey  v.  Irwin  (1890),  122  Ind.  51,  it  is 
said:  "It  is  not  sufficient,  where  the  action  is  for  serv- 
ices rendered  or  goods  furnished,  to  state,  by  way  of  re- 
cital,  that  the  services  and  goods  were  of  a  designated  value, 
but  it  must  be  directly  averred  as  a  traversable  fact  that 
the  services  were  rendered  and  that  the  goods  were  fur- 
nished. It  cannot  be  possible  that  a  complaint  to  recover 
for  the  value  of  services  rendered  or  goods  furnished,  can 
be  good,  on  demurrer,  without  a  direct  averment  of  per- 
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formance,  and  where  there  is  no  allegation  that  the  services 
were  rendered  or  that  the  goods  were  furnished,  there  is  no 
averment  of  performance." 

If  this  paragraph  be  considered  as  counting  upon  the  re- 
cover>'  of  the  contract  price  of  the  goods  alleged  to  have 
been  sold  to  appellee,  it  fails  to  state  facts  within  the  prin- 
ciple reaffirmed  in  the  case  of  Fell  v.  Mailer  (1881),  78  Ind. 
507,  512,  where  it  is  said :  *'  *  It  is  conceived  that  in  all  cases 
of  contracts  for  the  sale  of  personal  property,  w^here  it  has 
any  market  value,  the  vendor,  before  he  can  recover  of  the 
vendee  the  contract  price,  must  have  delivered  the  property 
to  the  vendee,  or  have  done  such  acts  as  vested  the  title  in 
the  vendee,  or  would  have  vested  the  title  in  him,  if  he  had 
consented  to  accept  it;  for  the  law  will  not  tolerate  the  pal- 
pable injustice  of  permitting  the  vendor  to  hold  the  prop- 
erty and  also  to  recover  the  price  of  it.'  [Pittsburgh,  etc., 
R,  Co.  V.  Heck  (1875),  50  Ind.  303]" 

The  rule  seems  to  be  that  in  an  action  by  the  seller  of 
personal  property  as  upon  a  sale  and  delivery,  he  must  al- 
lege and  prove  not  only  a  sale,  but  delivery  as  well;  for 
until  there  is  a  delivery  of  the  goods  sold,  or  an  excuse 
sho\\Ti  exempting  the  seller  from  making  a  delivery,  there 
is  a  lack  of  performance  of  the  contract  upon  the  seller's 
part.  Indianapolis,  etc,  R.  Co.  v.  Maguire  (1878),  62  Ind. 
140;  Hayden  v.  Demets  (1873),  53  N.  Y.  426;  Gaar,  Scott 
£  Co.  V.  Fleshman  (1906),  38  Ind.  App.  490;  Gardner  v. 
Caijlor  (1900),  24  Ind.  App.  521 ;  Dtviggins  v.  Clark  (1884), 
94  Ind.  49,  48  Am.  Rep.  140. 

So  far  as  appears  from  the  pleading  in  question,  the  eon- 
tract  of  sale  was  an  oral  one,  and  the  contract  price  ex- 
ceeded the  sum  of  $50.     And,  as  has  been  suggested, 

3.  there  is  no  allegation  in  the  complaint  taking  the  con- 
tract out  of  the  statute  of  frauds.  §7469  Bums 
1908,  g4910  R.  S.  1881.  See  Porter  v.  Patterson  (1908), 
42  Ind.  App.  404.     For  the  reasons  suggested,  appellant's 
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demurrer  to  the  first  paragraph  of  the  complaint  should 
have  been  sustained. 

The  amended  second  paragraph  of  complaint  alleges  that 

appellant  and  appellee  entered  into  a  contract,  in  writing, 

by  letters  and  correspondence  during  the  months  of 

4.  October,  November  and  December,  1905,  by  the  terms 
of  which  contract  appellee  agreed  to  sell  and  deliver 
to  appellant  11,102  pounds  of  arsenic  at  three  and  one- 
fourth  cents  per  pound;  that  by  the  terms  of  said  agree- 
ment appellant  is  indebted  to  appellee  for  such  goods  and 
merchandise  in  the  sum  of  $381.25 ;  that  said  sum  is  wholly 
due  and  unpaid.  Copies  of  letters,  alleged  to  have  been 
WTitten  by  each  party  to  the  other,  are  made  a  part  of  this 
paragraph  by  exhibit.  These  letters  show  a  proposal  on  the 
part  of  appellee  to  furnish  appellant  twenty-five  kegs  of 
arsenic  **f.  o.  b.  Cleveland  at  $3.25  per  hundred,  net  30,  1 
per  cent,  10,"  and  that  appellant  accepted  appellee's  pro- 
posal. 

Appellant  insists  that  the  demurrer  to  this  paragraph 
should  have  been  sustained,  for  the  reason  that  it  fails  to 
set  forth  the  essential  terms  of  the  contract;  that  it  fails 
to  show  that  the  letters  so  written  were  enclosed  in  an  en- 
velope, directed,  stamped  and  mailed  to  and  received  by  the 
parties  for  whom  they  were  intended,  and  that  it  fails  to 
allege  performance  on  the  part  of  appellee.  None  of  these 
objections  is  well  taken.  The  transaction  between  the  par- 
ties is  stated  in  the  body  of  the  complaint  in  general  terms. 
The  alleged  written  instrument  is  made  a  part  of  it,  and 
may  be  considered  to  relieve  it  from  the  defect  of  uncer- 
tainty. Dearie  v.  Indiana  Macadam,  etc.,  Co.  (1903),  161 
Ind.  371. 

The  several  letters  from  one  party  to  the  other  appear  to 
have  been  signed,  and,  combined,  constituted  the  written 
contract  relied  on  by  appellant,  and,  together,  made  up  the 
written  instrument  containing  all  the  essential  elements  of 
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a  contract  {Justice  v.  Lang  [1870],  42  N.  Y.  493,  1  Am. 
Rep.  576),  which  was  the  foundation  of  the  action.  Con- 
siflering  the  letters  as  expressing  the  terms  of  sale  and  pur- 
chase between  the  parties,  and  being  a  part  of  the  com- 
plaint, they  speak  for  themselves  in  aid  of  the  general  al- 
legations as  to  the  terms  of  the  contract. 

As  was  said  in  the  case  of  Mercer  v.  Herbert  (1872),  41 
Ind.  459,  462:  **When  a  pleading  is  founded  upon  a  writ- 
ten instrument,  and  a  copy  is  referred  to  in,  and  filed  with, 
such  pleading,  it  becomes  a  part  thereof,  and  in  determin- 
ing the  sufficiency  of  such  pleading,  such  instrument  is  re- 
garded and  treated  as  composing  a  part  thereof.  When  an 
instrument  is  thus  made  a  part  of  a  pleading,  it  speaks  for 
itself,  and  it  is  not  incumbent  on  the  pleader  to  state  the 
substance  thereof.''  See,  also,  Blount  v.  Rick  (1886),  107 
Ind.  238,  243;  Miller  v.  Wayne,  etc.,  Loan  Assn.  (1904),  32 
Ind.  App.  480. 

Appellant,  in  support  of  its  contention,  cites  the  case  of 
Western  Union  Tel.  Co.  v.  State,  ex  rel.  (1905),  165  Ind. 
492,  3  L.  R.  A.  (N.  S.)  153.  The  court  in  that  case  was 
considering  an  answer  based  on  an  alleged  written  contract, 
which  of  itself  did  not  disclose  its  relation  to  the  alleged 
cause  of  action.  The  court  held  that  facts  must  be  stated 
showing  the  effect  of  the  contract  upon  the  cause  of  action 
to  which  it  was  pleaded.  No  such  question  is  here  pre- 
sented. 

There  was  no  error  in  overruling  the  demurrer  to  this 
paragraph. 

Having  concluded  that  a  demurrer  was  overruled  to  an 
insufficient  paragraph  of  the  complaint,  and  it  not  affirm- 
atively appearing  that  the  decision  of  the  court  and 

5.  the  judgment  in  favor  of  plaintiff  rest  upon  the  good 
paragraph,  the  judgment  must  be  reversed.  Cleve- 
land, etc.,  R.  Co.  V.  Perkins  (1908),  171  Ind.  307;  Lake 
Erie,  etc.,  R.  Co.  v.  McFall  (1905),  165  Ind.  574;  Baltimore, 
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etc.,  R.  Co.  V.  Hunsucker  (1904),  33  Ind.  App.  27;  Terre 
Haute,  etc.,  B.  Co.  v.  Sherwood  (1892),  132  Ind.  129,  17  L. 
R.  A.  339,  32  Am.  St.  239. 

Other  questions  are  presented  and  relied  on  for  a  re- 
versal of  the  judgment  in  this  case.  They  are  based  upon 
assignments  challenging  the  rulings  of  the  court  in  sustain- 
ing a  demurrer  to  each  of  the  three  paragraphs  of  set-off, 
and  to  each  of  the  three  paragraphs  of  the  counterclaim. 
Each  paragraph  of  the  counterclaim  proceeds  upon  the 
theory  of  appellee's  breach  of  a  certain  contract,  to  the  dam- 
age of  appellant. 

It  is  first  argued  that  the  matter  pleaded  as  a  counter- 
claim is  not  shown  to  have  arisen  out  of,  or  that  it  was  con- 
nected with,  the  original  cause  of  action.     Our  code 

6.  authorizes  **any  matter  arising  out  of  or  connected 
with  the  cause  of  action  which  might  be  the  subject 
of  an  action  in  favor  of  the  defendant,  or  which  would  tend 
to  reduce  the  plaintiff's  claim  or  demand  for  damages"  to 
be  pleaded  as  a  counterclaim.  §355  Burns  1908,  §350  R. 
S.  1881. 

It  is  also  further  provided  that  "if  any  defendant  per- 
sonally served  with  notice  omit  to  set  up  a  counterclaim 
arising  out  of  the  contract,  or  transaction  set  forth  in  the 
complaint  as  the  ground  of  the  plaintiff's  claims,  or  any  of 
them,  he  cannot  afterward  maintain  an  action  against  the 
plaintiff  therefor,  except  at  his  own  costs."  §356  Burns 
1908,  §351  R.  S.  1881. 

In  the  case  of  Excelsior  Clay  Works  v.  DeCamp  (1907), 
40  Ind.  App.  26,  this  court  held  that  §§355,  356,  supra, 
should  be  construed  together,  and  if  the  matter  set  up  by 
way  of  counterclaim  arises  out  of,  or  is  connected  with,  the 
contract  or  transaction,  **  which  is  the  foundation  of  the 
plaintiff's  action,  the  counterclaim  may  be  entertained," 
and  **in  determining  whether  the  respective  claims  asserted 
by  the  parties  arise  out  of  the  same  transaction,  the  court  is 
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not  confined  to  the  facts  stated  by  the  plaintiff,  but  may 
take  into  account  the  facts  set  up  by  the  defendant,  and 
will  from  them  all  determine  whether  the  claims  arise  out 
of  the  same  transaction.*' 

Applying  the  doctrine  thus  announced  to  the  facts  ex- 
hibited by  the  complaint  and  the  counterclaim,  we  are  un- 
able to  say  that  the  claim  of  appellant  and  the  claim  of  ap- 
pellee grew  out  of  one  and  the  same  contract,  or  that  they 
arose  out  of  the  same  transaction.  In  the  absence  of  facts 
bringing  the  matter  set  up  by  way  of  counterclaim  within 
the  provisions  of  the  statute,  we  are  compelled  to  hold  that 
the  demurrer  to  each  paragraph  of  the  counterclaim  was 
properly  sustained.  State,  ex  rel.,  y,  Spencer  (1908),  42 
Ind.  App.  650;  Miller  v.  Roberts  (1886),  106  Ind.  63  j 
Douthitt  V.  Smith  (1880),  69  Ind.  463;  Standley  v.  North- 
ivestern,  etc.,  Ins.  Co.  (1884),  95  Ind.  254;  Blue  v.  Capital 
Nat.  Bank  (1896),  145  Ind.  518. 

Returning  to  the  paragraphs  of  set-off,  our  code   (§353 

Burns  1908,  §348  R.  S.  1881)  provides  that  '*a  set-off  shall 

be  allowed  only  in  actions  for  money-demands  upon 

7.     contract,  and  must  consist  of  matter  arising  out  of 
debt,  duty,  or  contract,  liquidated  or  not,  held  by 
the  defendant  at  the  time  the  suit  was  commenced,  and  ma- 
tured at  or  before  the  time  it  is  offered  as  a  set-off." 

Appellee's  action  against  appellant  was  for  a  money  de- 
mand upon  a  contract.  To  that  action  appellant  pleaded 
a  set-off  in  three  paragraphs,  consisting  of  unliquidated 
damages  alleged  to  have  accrued  to  appellant  from  appellee, 
by  reason  of  the  latter 's  breach  of  a  certain  written  con- 
tract between  them  for  the  sale  and  purchase  of  certain 
goods. 

The  questions  here  presented  call  for  a  brief  recital  of  a 
few  facts  furnished  by  appellant  in  support  of  its  right  of 
set-off.  Each  paragraph  of  set-off  is  based  on  an  alleged 
written  contract  between  the  parties,  in  the  form  of  letters. 
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written  one  to  the  other.  On  the  part  of  appellee  an  offer  or 
proposal  of  October  31,  1905,  is  in  the  following  form : 

**In  reply  to  your  postal  of  yesterday,  we  take  great 
pleasure  in  quoting  you  for  prompt  reply,  and  subject  to 
arrival :  1  C.L.  refined  powdered  white  arsenic  from  a 
lot  we  have  engaged  for  November  shipment  from 
Europe  to  New  York,  providing  for  arrival  there  early 
in  December,  at  $2.95  per  100  pounds.  F.  o.  b.  New 
York,  net  30,  1  per  cent,  10.  Thanking  you  kindly  for 
this  inquiry,  and  hoping  in  course  to  receive  your  valued 
order,  we  remain,"  etc. 

A  copy  of  appellant's  letter  of  acceptance  of  this  proposal 
is  not  set  out  in  either  paragraph,  but  excuse  for  such  fail- 
ure is  shown.  The  following  facts  are  alleged :  On  November 
3,  1905,  appellant  did  unqualifiedly  accept  in  writing 
said  offer  or  proposal,  and  addressed  and  mailed  the  letter 
to  appellee.  Said  acceptance  was,  in  substance,  as  fol- 
lows: Please  ship  us  one  minimum  car  of  arsenic  $2.95 
f.  0.  b.  New  York,  your  quotation  of  October  31.  On 
November  4,  1905,  appellee  received  said  acceptance, 
acknowledged  it,  and  accepted  it  in  accordance  with 
its  letter  of  October  31.  It  is  also  shown  that  appellee 
wholly  failed,  neglected  and  refused,  and  still  refuses,  to 
deliver  to  appellant  the  goods  so  purchased ;  that  the  goods 
so  sold  and  purchased  were  at  no  time  shipped  from  Europe 
to  appeUee  or  on  appellee's  account,  from  which  it  could 
deliver  the  goods  so  ordered  by  appellant;  that  appellee's 
failure  of  performance  of  its  said  contract  was  not  caused 
by  any  accident  or  peril  at  sea  whereby  said  goods  were  lost 
or  jettisoned,  but  such  failure  in  the  first  and  second  par- 
agraphs is  stated  to  have  been  caused  by  the  failure  of  ap- 
pellee's seller,  in  Europe,  to  ship  the  goods  so  sold  to  appel- 
lant by  appellee. 

The  third  paragraph  contains  all  the  facts  found  in  each 
of  the  other  paragraphs,  differing  only  in  stating  the  breach 
of  the  contract  in  suit.    In  this  paragraph  it  is  shown  that 
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no  arsenic,  such  as  was  contracted  for  by  appellant,  was 
ever  shipped  to,  or  for  the  account  of,  appellee  from  Eu- 
rope to  New  York,  out  Of  which  it  could  have  performed 
its  contract  with  appellant ;  that  at  the  time  appellee  made 
the  aforesaid  contract  with  appellant  it  had  not  engaged  or 
contracted  with  an  European  seller,  nor  did  it  thereafter 
engage  from  any  such  seller  for  shipment  from  any  port  in 
Europe  to  the  city  of  New  York,  early  in  December  or  at 
any  other  time,  refined  powdered  white  arsenic,  and  that 
appellant  did  not  know  this  fact,  but  believed  and  acted 
under  the  belief  and  relied  upon  the  representation  made  by 
appellee  that  it,  at  the  time  of  making  the  contract,  had  en- 
gaged the  arsenic  for  shipment  Other  facts  are  stated  and 
damages  alleged. 

It  is  first  argued  that  appellant's  claim  is  not  a  proper 
matter  of  set-off,  because  it  arises  from  a  violation  of  duty 
or  contract,  and,  therefore,  is  not  within  the  statute. 

It  has  been  held  that  a  set-off  is  authorized  when  mutu- 
ality exists  between  conflicting  claims  of  plaintiff  and  defend- 
ant, which  arise  out  of  debt,  duty  or  contract,  in  an  ac- 
tion for  a  money  demand  upon  contract.  Schnell  v.  Schnell 
(1907),  39  Ind.  App.  556.  It  is  immaterial  that  the  dam- 
ages are  unliquidated,  and  arise  out  of  a  distinct  and  sepa- 
rate cause  of  action.  Halfpenny  v.  Bell  (1876),  82  Pa.  St. 
128;  Axfard  v.  Huhhell  (1880),  24  Kan.  444;  Wheelock  v. 
Pacific,  etc.,  Gas  Co.  (1876),  51  Cal.  223.  While  the  point 
was  not  decided,  the  court  in  Stockton  v.  Graves  (1858), 
10  Ind.  294,  after  referring  to  the  statute  of  set-off,  said: 
**It  would  seem,  then,  that  where  a  party  was  sued  touch- 
ing the  subject-matter  of  a  contract,  he  might  set  up,  by 
way  of  counterclaim  in  such  suit,  any  demand  he  might 
have  for  unliquidated  damages,  growing  out  of  such  con- 
tract; while  if  not  sued  on  that  contract,  but  some  other, 
then  he  might  set  up  by  way  of  set-off,  his  claim  for  dam- 
apes  growing  out  of  the  former  contract,  in  the  suit  upon 
the  second." 
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It  would  seem  to  us  not  improper  to  allow  appellant's 
proposed  set-off,  on  the  theory  that  it  is  within  the  statute 
evidently  enacted  for  the  purpose  of  avoiding  circuity  of 
actions.  But  as  that  question  does  not  arise  on  exceptions 
to  the  ruling  of  the  court  in  sustaining  the  demurrer  for 
want  of  facts  to  each  paragraph  of  set-off  ( Hawlett  v,  Dilts 
[1892],  4  Ind.  App.  23;  Boil  v.  Simms  [1877],  60  Ind.  162; 
Kennedy  v.  Richardson  [1880],  70  Ind.  524),  we  pass  it  with- 
out positively  deciding  it. 

The  real  question  presented  relates  to  the  sufficiency  of 
each  paragraph,  challenged  by  a  demurrer  for  want  of  facts. 

It  has  been  held  that  an  answer  of  set-off  as  a  question 
of  pleading  is  not,  strictly  speaking,  a  defense,  but  is  re- 
garded as  a  cross-action,  and  must  state  facts  suffici- 

8.  ent  to  stand  alone.     Blount  v.  Rick,  supra;  Johnson 
V.  Tyler  (1891),  1  Ind.  App.  387;  Lupton  v.  Taijlor 

(1907),  39  Ind.  App.  412.  It  is  clear  that  appellee's  pro- 
posal was  conditioned  upon  prompt  acceptance,  and  was 
subject  to  the  arrival  of  the  goods ;  but  it  was  also  expressly 
stated  that  the  price  quoted  was  for  **1  C.  L.  [meaning  one 
carload]  refined  powdered  white  arsenic  from  a  lot  we  have 
engaged  for  November  shipment  from  Europe  to  New 
York." 

In  construing  a  written  instrument — ^the  evidence  of  a 

contract — ^the  court,  among  other  things,  will  look  to  all  the 

language  used,  and  assume  that  it  embodies  and  ex- 

9.  presses  the  intention  of  the  parties,  and  defines  all 
the  conditions.    **The  court  is  not  at  liberty,  either 

to  disregard  words  used  by  the  parties,  descriptive  of  the 
subject-matter,  or  of  any  material  incident,  or  to  insert 
words  which  the  parties  have  not  made  use  of."  Harrison 
V.  Fortlage  (1896),  161  U.  S.  57,  63,  16  Sup.  Ct.  488,  40  L. 
Ed.  616. 

It  must  also  be  kept  in  mind  that  there  is  no  contract  un- 
less the  parties  thereto  assent  to  the  same  thing  in  the  same 
sense.    In  this  case,  each  paragraph  of  set-off  shows  a  prop- 
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osition  on  the  part  of  appellee  to  sell  appellant  eer- 

10.  tain  goods  ** engaged  for  November  shipment,"  the 
time  of  shipment  forming  part  of  the  description  of  the 

goods.     This  proposition  was  met  by  an  acceptance  which 
corresponded  with  it  entirely.     Appellee  refused  to 

11.  furnish  the  goods,   and,  standing  on  the   contract, 
says  that  no  breach  occurred,  because  no  goods  ar- 
rived, the  arrival  of  the  goods  being  a  condition  precedent 
to  any  liability  for  the  performance  of  the  contract. 

It  is,  no  doubt,  the  law  that  contracts  for  the  sale  and  pur- 
chase of  goods,  upon  condition  of  their  arrival  by  a  certain 
ship,  named,  do  not  import  a  warranty  that  the  goods  will 
arrive.     1  Beach,  Contracts  §98. 

The  case  of  Hale  v.  Rawson  (1858),  4  C.  B.  (N.S.)  •SS, 
grew  out  of  a  contract  for  the  sale  and  purchase  of  tallow 
to  be  delivered  by  defendants  to  plaintiffs  on  the  safe  ar- 
rival of  a  certain  vessel  called  the  Countess  of  Elgin,  then 
alleged  to  be  on  her  passage  from  Calcutta  to  London.  The 
ship  arrived  at  London,  but  \\dthout  the  tallow  on  board. 
Held,  that  the  only  contingency  in  the  contract  was  the  ar- 
rival of  the  vessel  named,  and  that  defendants  should  not 
be  excused  from  the  performance  of  their  contract. 

In  the  case  of  Oorrissen  v.  Perrin  (1857),  2  C.  B.  (N.  S.) 
•681,  the  contract  was  for  th^  sale  and  purchase  of  certain 
goods,  "then  on  passage  from  Singapore,  and  expected  to 
arrive  at  London*'  on  certain  named  vessels,  at  certain 
prices  then  agreed  upon.  If  either  or  both  of  the  vessels 
carrying  said  goods  should  be  lost,  the  agreement  was  to  be 
void  for  the  quantity  so  lost.  In  that  case  it  was  contended 
that  the  seller's  obligation  was  conditional  on  the  double 
event:  '* First,  the  arrival  of  the  ship,  and  secondly,  of  the 
goods'  being  on  board."  The  court's  attention  was  called  to 
several  cases  wherein  the  words  **to  arrive,"  or  ** ex- 
pected to  arrive,"  and  like  expressions,  were  considered,  and 
it  was  said:  **We  are,  however,  of  opinion  that  the 
present  case  is  plainly  distinguishable  from  those  referred 
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to,  by  the  statement  that  the  goods  were  on  board  at  the  time 
the  contract  was  entered  into.  We  are  of  opinion  that 
this  statement  amounts  to  a  warranty ;  and  although,  if  cir- 
cumstances had  subsequently  occurred  whereby  the  arrival 
of  the  goods  had  been  prevented,  the  defendants  might  have 
been  protected  by  the  words  'expected  to  arrive,'  we  think 
they  cannot  resort  to  them  to  get  rid  of  the  positive 
assurance  that  the  goods  were  then  on  their  passage ;  on  the 
faith  of  which,  possibly,  the  purchaser  may  have  entered 
into  the  contract  to  buy." 

The  case  of  Abe  Stein  Co.  v.  Robertson  (1901),  167  N.  Y. 
101,  60  N.  E.  329,  was  an  action  to  recover  damages  for  the 
breach  of  a  contract  evidenced  by  a  bought  and  sold  note. 
The  subject  of  the  contract — goatskins — was  **  expected  to 
arrive  from  China.  Goods  to  be  shipped  immediately  on 
steamer  to  New  York.  No  arrival,  no  sale,"  The  goods 
were  shipped  by  defendant  from  China  by  steamer  to  New 
York,  and  tendered  to  plaintiff.  In  quality  they  did  not 
meet  the  requirements  of  the  contract.  Defendant  insisted 
"that  the  contract  was  conditional,  not  only  as  to  its  per- 
formance, but  as  to  its  effect,  and  that  the  provisions  *  ex- 
pected to  arrive  from  China,'  and  *no  arrival,  no  sale,'  were, 
in  effect,  an  agreement  that  if  the  goods  referred  to  in  the 
contract,  when  they  arrived,  were  not  of  the  quality  pre- 
scribed, the  contract  was  at  an  end  and  the  plaintiff  could 
recover  nothing  for  its  breach."  The  court  said:  ** Doubt- 
less the  effect  of  those  provisions  was  to  relieve  the  defend- 
ant from  any  breach  of  the  contract  occasioned  by  the  non- 
arrival  of  the  goods,  provided  it  was  not  caused  by  fault  of 
the  seller.'*  (Our  italics.)  The  court  further  said:  *'But 
the  principle  that  if  the  goods  specified  and  described  in 
the  contract  do  not  arrive,  a  condition  which  terminates  the 
contract  exists  and  the  seller  is  not  liable,  has  no  applica- 
tion where  the  contract  contains  either  a  warranty  that  the 
shipment  has  been  made,  or  an  express  agreement  upon  the 
Vol.  46—42 
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part  of  the  seller  to  make  shipment  of  goods  described.  In 
the  latter  case  [Anderson  v.  Read  (1887),  106  N.  Y.  333, 
13  N.  E.  292]  the  contract  is  an  existing  and  continuing 
one,  and  its  provisions  as  to  the  quality  of  the  goods  are  not 
only  conditions  precedent  to  any  obligation  upon  the  part 
of  the  buyer  to  accept  them,  but  where  the  seller  fails  to 
ship  goods  of  the  quality  required,  the  buyer  is  also  entitled 
to  such  damages  as  he  sustains  by  reason  of  su^h  failure 
(Clark  V.  Fey  [1890],  121  N,  Y.  470,  24  N.  E.  70S;  Eppens, 
etc.,  Co.  V.  Little  John  [1900],  164  N.  Y.  187,  58  N.  E.  19, 
52  L.  R.  A.  811).  In  these  cases  it  was  held  that  where  a 
seller  had  agreed  to  ship  goods,  and  their  failure  to  arrive 
resulted  from  his  omission  to  ship  them,  the  failure  was 
caused  by  the  fault  of  the  seller  and  did  not  operate  to  re- 
lieve him  from  his  contract."  It  was  also  held  **that  the 
terms,  'expected  to  arrive,'  and  *no  arrival,  no  sale,'  apply 
only  to  the  risks  or  perils  of  navigation  or  transportation.'* 

The  contract  before  us  was  one  where  the  appellee  con- 
tracted to  sell  and  appellant  to  purchase  a  named  quantity 
of  arsenic  from  a  lot  appellee  had  **  engaged  for  November 
shipment  from  Europe  to  New  York,  providing  for  arrival 
there  early  in  December."  We  cannot  say  that  this  provis- 
ion was  inadvisedly  incorporated  into  the  contract.  It  was 
a  part  of  appellee's  proposal,  and  the  pleaded  facts  show 
that  appellant  in  accepting  it  relied  on  that  provision.  An 
accepted  proposal  to  sell  a  certain  quantity  of  arsenic  **from 
a  lot  we  have  engaged  for  November  shipment,"  clearly  im- 
ports a  sale  of  goods  then  engaged  for  shipment,  and  the 
phrase  ** subject  to  arrival"  does  not  impair  the  express 
agreement  on  the  part  of  the  seller  that  the  goods  were  then 
engaged  for  shipment  at  the  time  named  in  the  proposal. 

The  facts  stated  in  the  third  paragraph  of  set-off  show 
that  appellee,  at  no  time,  ever  engaged  the  goods  for  ship- 
ment ;  that  they  were  never  shipped  or  offered  for  shipment 
to,  or  for  the  account  of,  appellee,  and  by  reason  of  these 
facts  alone  the  goods  so  purchased  by  appellant  did  not  ar- 
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rive  at  New  York.  The  phrase  **  subject  to  arrivar'  refers 
to  the  goods  which  were  the  subject  of  the  contract,  and 
implies  a  condition  that  unless  the  goods  so  sold  do  arrive 
at  their  destination  the  seller  was  not  responsible  for  nonde- 
livery and  the  purchaser  is  not  liable  to  the  seller  for  the 
price,  but  these  words  cannot  be  used  as  a  means  of  escap- 
ing liability,  where  the  true  cause  for  the  nonarrival  of  the 
goods  is  shown  to  be  the  fault  of  the  party  claiming  the  ben- 
efit of  such  condition. 

In.  the  first  and  second  paragraphs  of  set-off  appellee's 
breach  is  sdid  to  have  been  caused  by  the  European  seller's 
violation  of  his  contract  with  appellee.  No  fault  for  that 
breach  is  charged  against  appellee.  No  fault  is  laid  at  the 
door  of  appellee  for  the  failure  of  the  goods  to  arrive  at  New 
York.  If  it  can  be  said  that  appellee's  proposal  was  uncon- 
ditional, except  for  the  loss  of  the  goods  at  sea,  the  failure 
to  ship  the  goods  would  constitute  a  breach  of  the  contract, 
for  which  appellee  would  be  liable  to  appellant  for  any  dam- 
ages occasioned  thereby.  And  the  fact  that  the  breach  was 
caused  by  a  third  person  would  be  no  defense.  But,  look- 
ing to  the  situation  of  the  parties  at  the  time  the  contract 
was  made,  we  cannot  close  our  eyes  to  the  fact  that  appel- 
lee's proposal  informed  appellant  as  to  the  nature  of  its 
title  to  the  goods  it  proposed  to  sell.  Appellee's  proposal 
clearly  referred  to  goods  it  had  engaged  for  shipment  from 
Europe  to  New  York,  and  not  to  goods  then  under  its  abso- 
lute control.  The  goods  being  merely  ** engaged"  or  con- 
tracted for  shipment,  it  seems  plain  that  the  contingency 
of  the  European  seller's  keeping  his  agreement  with  appel- 
lee was  open  and  apparent  to  both  parties,  and  that  they 
must  have  entered  into  the  contract  with  such  contingency 
in  view.  It  was  a  matter  about  which  they  had  a  right  to 
agree.  It  was  certain  that  the  failure  of  the  third  person 
to  keep  his  agreement  and  ship  the  goods  would  prevent  the 
arrival  of  the  particular  lot  appellee  proposed  to  sell.  These 
facts  appearing,  it  would  not  be  unreasonable  to  assume,  as 
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against  the  pleader,  that  the  parties  intended  that  the 
phrase  ** subject  to  arrival"  should  apply  to  the  contingency 
mentioned,  and  which  did  actually  happen  to  prevent  the 
arrival  of  the  goods  at  New  York. 

The  demurrers  to  the  first  and  second  paragraphs  of  set- 
off were  properly  sustained,  and  the  demurrer  to  the  third 
paragraph  should  have  been  overruled. 

For  the  reasons  stated,  the  judgment  of  the  trial  court  is 
reversed,  a  new  trial  is  ordered,  and  leave  granted  to  each 
of  the  parties  to.  amend  its  pleadings  if  it  so  desires.- 


Bentle,  Sr.,  et  al.  v.  Ulay  et  al. 

[No.  6,947.     Filed  December  30,  1910.] 

1.  Appeal. —  Transfer, —  Erroneous  Ruling  Precedent. —  Where  a 
ruling  precedent  of  the  Supreme  Court  is  considered  erroneous, 
the  Appellate  Ck)urt  is  required  to  transfer  the  pending  case  to 
the  Supreme  Court,  stating  its  reasons  therefor,    p.  661. 

2.  Relioious  Societies. — Church  and  State. — Constitutional  Imu}. 
— ^The  church  and  the  State  must  be  kept  separate ;  and  the  only 
constitutional  guaranty  on  the  subject  is  that  of  freedom  of  wor- 
ship to  the  individual,    p.  661. 

3.  Religious  Societies. — Consolidation, — Rights  Involved. — In  an 
action  by  the  Presbyterian  Church  of  the  United  States  of 
America  to  secure  the  property  of  the  Cumberland  Presbyterian 
Church,  by  virtue  of  an  alleged  consolidation,  property,  and  not 
purely  ecclesiastical,  rights,  are  involved,    p.  662. 

4.  Religious  Societies. —  Consolidation, —  Courts. —  Jurisdiction.— 
In  an  action  by  a  church  to  secure  the  real  estate  owned  by  an- 
other church,  a  consolidation  of  the  latter  with  the  former  being 
alleged,  the  civil  courts  have  jurisdiction  not  only  to  determine 
the  civil  rights  of  the  claimants,  but  also  ecclesiastical  rights, 
where  necessarily  involved,    p.  662. 

5.  Religious  Societies. — Schisms, — Property, — ^Where  a  religious 
body  has  become  divided  its  property  will  be  given  to  that  faction 
acting  in  harmony  with  its  own  law.    p.  663. 

6.  Religious  Societies. — Judicial  Questions, — Decisions, — Effect, — 
The  decision  of  the  general  assembly  of  the  Cumberland  Presby- 
terian Church  in  deciding  a  question  not  judicially  before  it  is 
not  binding  on  the  courts,    p.  664. 
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7.  Courts. — Judges. — Interest — Churches, — A  decision  by  a  judge, 
in  a  case  in  which  be  is  interested,  is,  at  least,  voidable,  and  this 
applies  to  a  church  organization  as  well.    p.  667. 

8.  Religious  Societies. — Beneficial  Associations, — Similarity. — Re- 
ligions societies  and  beneficial  associations  are  governed  by  simi- 
lar legal  principles,  Ramsey  v.  Hicks,  174  Ind.  428,  contra,    p.  670. 

Prom  Superior  Court  of  Vanderburgh  County;  Alex- 
ander Oilchrist,  Judge. 

Action  by  Jerome  D.  Ulay  and  others  against  William 
Bentle,  Sr.,  and  others.  From  a  judgment  for  plaintiffs, 
defendants  appeal.    Transferred  to  Supreme  Court, 

William  Reister,  W.  C.  Caldwell  and  Oeorge  W.  Shaw, 
for  appellants. 

John  M.  Gaut,  J.  E.  Williamson,  W.  H,  Hill,  H.  D.  Hen- 
hie  and  C.  B.  Kessinger,  for  appellees. 

RoBY,  C.  J. — The  questions  involved  in  this  appeal  have 

been  discussed  to  some  extent  by  both  the  Appellate  Court 

and  the  Supreme  Court.     Ramsey  v.  Hicks  (1909),  44 

1.  Ind.  App.  490;  Ramsetj  v.  Hicks  (1910),  174  Ind.  428. 
Ordinarily  the  conclusion  announced  by  the  Supreme 

Court  would  be  followed  at  this  time  without  a  remark,  but 
the  principles  involved  are  so  important  and  the  last  decis- 
ion so  revolutionary  that,  in  accordance  with  a  mandatory 
legislative  requirement,  we  must  transfer  the  case  to  the 
Supreme  Court,  with  the  recommendation  that  its  decision 
in  the  case  of  Ramsey  v.  Hicks,  supra,  be  overruled. 

The  absolute  separation  of  church  and  state  is  a  funda- 
mental principle.    Religious  liberty  is  guaranteed  to  the  in- 
dividual.    There  is  no  constitutional  provision  safe- 

2.  guarding  religious  denominations,  except  through  the 
persons  composing  them,  and  the  absolute  freedom 

of  the  individual  to  believe  and  worship  as  his  conscience 
dictates  is  amply  declared.  No  coercion  of  religious  belief 
can  lawfully  exist.  It  matters  not  whether  the  means  em- 
ployed be  torture  of  the  body,  deprivation  of  property  or 
other  force,  it  is  unlawful.    Nor  does  it  matter  by  whom 
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attempted,  the  law  will  not  tolerate  it.  A  religious  denom- 
ination has  no  more  right  to  coerce  its  members,  or  any  of 
them,  than  one  individual  has  to  coerce  another. 

The  opinion  of  the  Supreme  Court  in  Ramsey  v.  HickSy 
supra,  proceeds  upon  the  theory  that  the  state  discharges 
its  full  duty  by  keeping  ** hands  off."  It  would  be  exactly 
the  same  thing  to  hold  that  the  state  does  its  full  duty  if 
it  does  not  itself  despoil  its  subjects.  The  adoption  of  such 
a  standard  would  leave  every  individual  at  the  mercy  of 
business,  or  other  associates.  It  is,  however,  the  duty  of  the 
state  not  only  to  abstain  from  wrongdoing  itself,  but  to 
protect  each  citizen  from  the  depredation  of  others.  So 
long  as  the  difference  is  one  of  mere  belief,  it  is  passive,  but 
the  moment  that  any  combination  or  society,  under  the  pre- 
text of  religion  or  religious  observance,  undertakes  to  im- 
prison one  of  its  number,  or  deprive  him  of  his  property  or 
of  his  share  in  or  use  of  the  common  property,  then  the  state 
becomes  actively  interested. 

The  opinion  in  the  case  under  examination  contains  the 
statement  that  **no  personal  or  pecuniary  rights  are 

3.  involved  in  this  controversy."  It  would  be  diflScult 
for  the  members  of  the  Cumberland  Presbyterian 

Church  to  believe  it. 

In  the  same  connection  it  is  said  that  the  action  taken  by 
the  general  assembly  **was  purely  ecclesiastical,  and  its  ef- 
fect upon  the  church  property  was  resultant  and  conse- 
quential." 

It  is  conceded  that  the  effect  was  resultant.  It  was  in- 
deed necessarily  resultant,  and  could  not  fail  to  transfer 
the  property  of  the  Cumberland  Presbyterian  Church 

4.  to  the  Presbyterian  Church  in  the  United  States  of 
America.    And  when  the  ownership  of  real  estate  is 

in  question,  and  such  action  with  its  resultant  consequence 
is  relied  upon  as  a  link  in  a  chain  of  title,  it  becomes  a  mat- 
ter for  the  civil  courts,  exactly  as  was  the  case  in  Smith  v. 
Pedigo  (1896),  145  Ind.  361,  19  L.  R.  A.  433,  and  in  WW^e 
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Lick  Quarterly  Meeting,  etc.,  v.  White  Lick  Quarterly  Meet- 
ing, etc,  (1883),  89  Ind.  136,  and  in  all  other  cases  where 
property  rights  are  at  stake. 

That  questions  of  doctrine  will  be  determined  by  the  civil 
courts  when  necessary  to  the  settlement  of  property  rights, 
has  been  too  often  declared  in  this  State  to  be  now  denied. 
See  authorities  cited  in  Ramsey  v.  Hicks  (1909),  44  Ind. 
App.  490,  512-519.  To  hold  otherwise  would  be  to  permit 
persons  to  be  deprived  of  property  without  due  process  of 
law,  and  hence  in  violation  of  both  state  and  federal  Con- 
stitutions. 

It  was  necessary  to  the  decision  in  Ramsey  v.  Hicks 
(1910),  174  Ind.  428,  in  terms  to  overrule  Hatfield  v.  De 
,  Long  (1901),  156  Ind.  207,  51  L.  R.  A.  751,  83  Am.  St.  194. 
The  opinion  in  the  case  overruled  was  prepared  by  a  judge 
distinguished  not  only  for  his  intellectual  attainments,  but 
for  his  integrity  and  regard  for  judicial  proprieties.  Three 
present  members  of  the  Supreme  Court  participated  in  that 
decision. 

The  decision  last  made  is  also  in  conflict  with  the  follow- 
ing cases:  Smith  v.  Pedigo,  supra,  White  Lick  Quarterly 
Meeting,  etc.,  v.  White  Lick  Quarterly  Meeting,  etc., 

5.  supra,  and  Oaff  v.  Oreer  (1882),  88  Ind.  122,  45  Am. 
Rep.  449.  These  cases  are  not  distinguishable  upon 
the  point  in  issue.  They  are  cases  in  which  a  majority  in 
a  church  possessing  a  congregational  form  of  government 
undertook  to  change  doctrine,  and  hold  common  property 
over  the  objection  of  a  minority,  and  the  law  was  declared 
to  be  that  '*the  title  to  the  property  of  a  divided  church 
is  in  that  part  of  the  organization  which  is  acting  in  har- 
mony with  its  own  law;  and  the  ecclesiastical  laws,  usages, 
customs,  principles  and  practices,  which  were  accepted  and 
adopted  by  the  church  before  the  division  took  place,  con- 
stitute the  standard  for  determining  which  of  the  contest- 
ing parties  is  in  the  right."  White  Lick  Quarterly  Meet- 
ing, etc.,  V.  White  Lick  Quarterly  Meeting,  etc.,  supra,  p. 
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156.  An  attempt  is  made  to  distinguish  these  cases,  based 
upon  the  fact  that  the  Cumberland  Presbyterian  Church 
has  a  system  of  judicature. 

The  case  of  Watson  v.  Jones  (1871),  13  Wall.  679,  20  L. 
Ed.  666,  is  a  leading  case  upon  the  subject,  and  contains  a 
classification  which  has  been  generally  adopted.  An  item 
thereof  is  as  follows:  **The  third  is  where  the  religious  con- 
gregation or  ecclesiastical  body  holding  the  property  is  but 
a  subordinate  member  of  some  general  church  organization 
in  which  there  are  superior  ecclesiastical  tribunals  with  a 
general  and  ultimate  power  of  control  more  or  less  complete, 
in  some  supreme  judicatory  over  the  whole  membership  of 
that  general  organization.''  While  this  case  is  not  cited  in 
the  opinion  under  consideration,  those  cases  which  are  cited 
follow  and  depend  upon  it.  Justice  Miller,  in  the  course 
of  his  opinion,  said:  **The  case  before  us  is  one  of  this 
class,  growing  out  of  a  schism  which  has  divided  the  congre- 
gation and  its  officers,  and  the  presbytery  and  synod,  and 
which  appeals  to  the  courts  to  determine  the  right  to  the 
use  of  the  property  so  acquired." 

It  thus  appears  that  the  case  of  Watson  v.  Jones,  supra, 
does  not  authorize  a  majority  to  change  doctrine  and  ap- 
propriate common  property  over  the  objection  of  a  minor- 
ity. It  held  that  a  schism  which  divided  a  congregation, 
and  had  been  appealed  to  a  church  court,  and  judicially 
determined  there,  would  not  be  reinvestigated  by  the  civil 
courts,  but  that  they  would  adopt  the  decision  of  the  church 
court  as  finaL 

Doctrine  can  only  be  changed  and  common  property  held 
by  conforming  to  the  strict  law  of  the  church,  whatever  its 
form  of  government.    The  question  involved  in  the 
6.     case  of  Ramsey  v.  Hicks,  supra,  and  in  the  case  at 
bar  is  whether  the  action  of  the  majority  of  the  Cum- 
berland Presbyterian   Church   was   in   accordance  with  the 
law  of  that  church.     It   is  claimed  by  the  Presbyterian 
Church  of  the  United  States  of  America  that  such  action 
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was  legal,  and  that  it  thereby  acquired  the  property  in  con- 
troversy. It  says  that  the  union  was  legal,  because  the 
church  court  held  that  it  was  legal,  and  that  such  decision 
is  final.  It  denies  the  power  of  the  state  courts  to  go  be- 
hind the  action  of  the  majority  of  the  general  assembly  of 
the  Cumberland  Presbyterian  Church,  and  the  holding  of 
the  Supreme  Court  at  this  time  sustains  its  position. 

It  has  been  heretofore  pointed  out  by  this  court  that  no 
appeal  was  ever  taken  to  the  general  assembly,  for  the  rea- 
son that  the  schism  arose  in  that  body,  and  the  doctrine  of 
Watson  V.  Jones,  supra,  and  cases  following  it,  does  not  ap- 
ply, there  having  never  been  either  a  judicial  hearing  or  a 
judgment.  If  this  is  true,  appellants'  title  fails,  as  would 
that  of  a  majority  of  a  congregational  church  attempting 
to  change  the  doctrine  and  transfer  property  by  force  of 
numbers.  Had  a  controversy  arisen  in  the  Cumberland 
Presbyterian  Church  of  Monroe  City,  and  had  it  been  duly 
submitted  to  the  general  assembly,  acting  in  its  judicial  ca- 
pacity, and  been  by  it  determined,  then  the  doctrine  of  Wat- 
son V.  Jones,  supra,  would  apply,  and  the  cases  following  it 
would  be  in  point;  but  even  then  the  judgment  rendered 
would  be  before  the  state  court,  as  any  other  judgment  pre- 
sented in  evidence  would  be,  and  of  course  subject  to  the 
same  tests.  If  the  action  of  the  general  assembly  is  to  have 
the  effect  of  a  judgment,  it  necessarily  follows  that  it  is  to 
be  received  and  scrutinized  as  the  judgment  of  any  other 
court. 

In  the  case  of  Hatfield  v.  DeLong,  supra,  it  was  held  that 
a  member  of  a  church  who  had  been  tried  by  a  church  court 
might  attack  its  judgment  for  fraud  in  selecting  its  mem- 
bers. This  was  but  an  application  of  the  rule  that  fraud 
vitiates  judgments.  **  Courts  of  equity  have  inherent  power 
to  annul  judgments  and  decrees  obtained  by  any  means 
amounting  to  fraud.  If  it  is  made  to  appear  that  the  suc- 
cessful party  to  the  suit  did  something,  or  caused  it  to  be 
done,  which  prevented  a  real  contest  in  the  trial  or  hearing 
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of  the  case,  a  court  will  not  hesitate  to  open  the  case  for 
a  new  hearing  upon  its  merits."  Pepin  v.  Lautman  (1901), 
23  Ind.  App.  74;  Gorman  v.  Johnson  (1910),  post,  672; 
Nealis  v.  Dicks  (1880),  72  Ind.  374. 

The  following  excerpt  from  Broom's  Legal  Maxims  (8th 
ed.)  •341,  ^342,  is  pertinent:  **But  although  the  judgment 
of  a  court  of  competent  jurisdiction  upon  the  same  matter 
will,  in  general,  be  conclusive  between  the  same  parties, 
such  a  judgment  may  nevertheless  be  set  aside  on  the  ground 
of  mistake,  or  may  be  impeached  on  the  ground  of  fraud; 
for  *  fraud,'  in  the  language  of  DeGrey,  C.  J.,  *is  an  extrin- 
sic collateral  act,  which  vitiates  the  most  solemn  proceed- 
ings of  courts  of  justice.'  Lord  Coke  says  *it  avoids  all  ju- 
dicial acts,  ecclesiastical  or  temporal.'  And  in  a  modem 
case  before  the  House  of  Lords,  it  was  observed,  that  the 
validity  of  a  decree  of  a  court  of  competent  jurisdiction 
upon  parties  legally  before  it  may  be  questioned,  on  the 
ground  that  *  it  was  pronounced  through  fraud,  contrivance, 
or  covin  of  any  description,  or  not  in  a  real  suit,  or,  if  pro- 
nounced in  a  real  and  substantial  suit,  between  parties  who 
were  really  not  in  contest  with  each  other.'  " 

The  case  of  Ramsey  v.  Hicks  (1910),  174  Ind.  428,  creates 
an  exception  to  this  rule.  Under  it  fraud  practiced  by  a 
church  court  has  such  virtue  that  it  not  only  becomes  the 
law  of  the  church  but  the  law  of  the  state,  as  well,  leaving 
to  the  state  courts  no  option  except  to  secure  to  the  wrong- 
doer the  fruits  of  his  fraud.  It  is  respectfully  submitted 
that  the  case  of  Hatfield  v.  DeLong,  supra,  should  be  re- 
habilitated, and  the  later  case  in  conflict  with  it  be  in  turn 
overruled. 

If  the  proceedings  by  which  it  is  claimed  that  the  prop- 
erty of  the  Cumberland  Presbyterian  Church  was  trans- 
ferred to  the  Presbyterian  Church  in  the  United  States  of 
America  were  in  accordance  with  the  law  of  the  former 
church,  then  they  were  effective.  If  they  were  legal,  it  is 
because  the  decision  of  the  general  assembly  had  made  them 
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SO,  and  in  determining  whether  the  law  of  the  church  was 
complied  with,  the  state  court  must  determine  whether  the 
assembly  had  jurisdiction  and  whether  a  valid  judgment 
was  rendered  by  it.  This  is  the  point  in  issue.  Ramsey  v. 
Hicks,  supra,  holds  that. the  taking  of  action  by  a  majority  . 
of  the  general  assembly  forecloses  inquiry.  This  is  exactly 
as  though  the  action  of  a  majority  in  a  congregational 
church  was  made  final.  The  dispute  in  the  general  assembly 
of  the  Cumberland  Presbyterian  Church  was  never  investi- 
gated by  any  court,  ecclesiastical  or  otherwise,  and  the  ma- 
jority of  the  general  assembly  were  disqualified  from  judi- 
cially determining  the  merit  of  the  controversy.  A  faction 
of  the  assembly  of  the  Cumberland  Presbyterian  Church  de- 
sired to  unite  with  the  Presbyterian  Church  in  the  United 
States  of  America.  That  faction  proceeded  to  institute  a 
proceeding  to  bring  about  that  end.  Such  proceeding  had 
its  inception  in  said  general  assembly,  and  not  in  the 
7.  Monroe  City  congregation.  If  this  body  had  power 
both  to  institute  and  to  decide,  to  be  advocate  and 
judge,  then  the  ancient  maxim  must  be  obsolete.  The 
maxim  is:  ''Nemo  debet  esse  judex  in  propria  causa'' — 
no  one  ought  to  be  a  judge  in  his  own  cause.  Board,  etc, 
V.  Heaston  (1896),  144  Ind.  583,  591,  55  Am.  St.  192. 

"A  leading  case  in  illustration  of  this  maxim  is  Dimes  v. 
Orand  Junction  Canal  [1852],  3  H.  L.  Cas.  ^759,  where 
the  facts  were  as  under: — the  canal  company  filed  a  bill  in 
equity  against  a  landowner  in  a  matter  touching  their  in- 
terest as  copyholders  in  certain  land.  The  suit  was  heard 
before  the  Vice-Chancellor,  who  granted  the  relief  sought 
by  the  company,  and  the  Lord  Chancellor — who  was  a  share- 
holder in  the  company,  this  fact  being  unknown  to  the  de- 
fendant in  the  suit — affirmed  the  order  of  the  Vice-Chan- 
cellor.  It  was  held  on  appeal  to  the  House  of  Lords  that 
the  decree  of  the  Lord  Chancellor  was  under  the  circum- 
stances voidable  and  ought  to  be  reversed.  Lord  Campbell, 
C.  J.,  observing :  *  It  is  of  the  last  importance  that  the  maxim 
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that  **no  man  is  to  be  a  judge  in  his  own  cause"  should  be 
held  sacred.  And  that  is  not  to  be  confined  to  a  cause  in 
which  he  is  a  party,  but  applies  to  a  cause  in  which  he  has  an 
interest.  •  •  •  We  have  again  and  again  set  aside  pro- 
ceedings in  inferior  tribunals,  because  an  individual,  who 
had  an  interest  in  a  cause,  took  a  part  in  the  decision.  And 
it  will  have  a  most  salutary  effect  on  these  tribunals  when 
it  is  known  that  this  high  court  of  last  resort,  in  a  case  in 
which  the  Lord  Chancellor  of  England  had  an  interest,  con- 
sidered that  his  decree  was  on  that  account  a  decree  not  ac- 
cording to  law,  and  should  be  set  aside.  This  will  be  a  les- 
son to  all  inferior  tribunals  to  take  care,  not  only  that  in 
their  decrees  they  are  not  influenced  by  their  personal  in- 
terest, but  to  avoid  the  appearance  of  laboring  under  such 
an  influence.'  "    Broom's  Legal  Maxims  (8th  ed.)  •117. 

The  members  of  neither  faction  were  qualified  to  adjudi- 
cate the  controversy  in  which  they  were  actors. 

As  a  matter  of  fact,  nothing  in  the  nature  of  a  trial  or 
adjudication  was  had.  It  has  never  been  asserted  that  the 
doctrine  of  the  Presbyterian  Church  in  the  United  States  of 
America  has  been  changed  to  conform  to  that  of  the  Cum- 
berland Presbyterian  Church,  but  the  majority  declared 
that  it  was  near  enough,  and  thereupon  the  meeting  ''broke 
up  in  a  row."  There  was  no  vestige  of  judicial  delibera- 
tion, and  the  first  opportunity  offered  for  such  a  hearing  is 
in  the  state  court.  But  suppose  that  the  general  assembly 
was  acting  as  a  court.  The  effect  of  the  proposed  union 
would  be  to  vest  a  large  amount  of  property  in  the  Presby- 
terian Church  in  the  United  States  of  America.  Its  hold- 
ings would  thereby  be  greatly  increased  and  its  resources 
enlarged.  Would  a  member  of  that  church  be  competent 
to  sit  as  a  juror  in  a  trial  involving  the  legality  of  the 
union?  No  judge  would  refuse  to  sustain  a  challenge  for 
cause  based  upon  such  fact,  and  a  motion  for  a  new  trial, 
based  upon  such  disqualification  undisclosed,  would  never 
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be  denied.  It  cannot  be  that  the  standard  by  which  the 
competency  of  a  juror  is  measured  is  too  high  for  use  when 
the  impartiality  of  a  judge  is  to  be  settled.  The  disquali- 
fication does  not  cease  with  members  of  the  Presbyterian 
Church  in  the  United  States  of  America.  No  one  will  pre- 
tend that  they  possess  the  requisite  impartiality.  It  ex- 
tends to  the  majority  members  of  the  Cumberland  general 
assembly.  Their  interests  and  those  of  the  Presbyterian 
church  are  identical.  The  merger,  so  far  as  religious  atti- 
tude is  concerned,  is,  as  to  them,  complete.  All  that  re- 
mains is  a  question  of  property,  and  as  to  that  they  are  not 
and  never  have  been  impartial.  The  disqualification  that 
prevents  them  from  sitting  as  judges  or  jurors  in  their  own 
cases,  when  disregarded,  amounts  to  fraud  in  the  selection 
of  the  court,  such  as  was  held  to  invalidate  the  judgment 
in  the  case  of  Hatfield  v.  DeLong,  supra.  The  case  of  Ram- 
sey V.  Hicks  (1910),  174  Ind.  428,  as  it  stands,  is  authority 
for  the  propositions  that  members  of  a  church  court  may 
institute  a  proceeding,  and  decide  it  in  their  own  favor,  and 
that  fraud  does  not  invalidate  judgments.  Under  its  doc- 
trine it  would  be  lawful  and  proper  for  a  trustee  and  mem- 
ber of  the  Presbyterian  Church  in  the  United  States  of 
America,  who  happened  to  be  a  judge  of  the  circuit  court, 
the  Appellate  Court  or  the  Supreme  Court,  to  sit  in,  hear 
and  decide  a  proceeding  by  which  the  organization  whose 
financial  and  other  interests  were  in  his  keeping  would  be 
reinforced  and  enriched.  Such  a  judgment  is  not  **  accord- 
ing to  law.*'  But  it  is  said  in  the  opinion,  that  **no  man 
can  hope  to  receive  pecuniary  profit  from  his  religious  mem- 
bership." He  has  read  history  to  no  avail  who,  be- 
eause  of  this  somewhat  doubtful  fact,  imagines  that 
religious  prejudice  is  not  suflSciently  powerful  to  sway  its 
possessor. 

The  errors  pointed  out  are  elemental,  and  can  only  be 
cured   by   overruling  the   case.    Minor   inaccuracies   have 
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therefore  been  ignored.  There  is,  however,  one  prop- 
8.  osition  enunciated  by  the  opinion  in  the  case  of  Ram- 
sey V.  Hicks  (1910),  174  Ind.  428,  which  is  too  serious 
to  be  so  passed.  It  is  as  follows:  **It  is  not  accurate  nor 
correct  to  say  that  an  association  for  religious  worship  is 
like  an  ordinary  fraternal  or  beneficial  society  or  social  dub, 
and  its  membership  and  affairs  to  be  determined  by  the  same 
legal  principles,  since  the  one  is  founded  upon  a  distinctive 
conception  of  the  relation  and  duty  of  man  to  his  Maker 
and  the  other  is  concerned  only  with  the  relation  of  man  to 
his  fellows." 

The  true  rule  was  stated  by  Mr.  Justice  Miller  in  the  case 
of  Watson  v.  Jones,  supra,  at  page  417 :  **  Religious  organi- 
zations come  before  us  in  the  same  attitude  as  other  volun- 
tary associations  for  benevolent  or  charitable  purposes,  and 
their  rights  of  property  or  of  contract,  are  equally  under 
the  protection  of  the  law,  and  the  actions  of  its  members 
subject  to  its  restraints.  Conscious  as  we  may  be  of  the 
excited  feeling  engendered  by  this  controversy,  and  of  the 
extent  to  which  it  has  agitated  the  intelligent  and  pious 
body  of  Christians  in  whose  bosom  it  originated,  we  enter 
upon  its  consideration  with  the  satisfaction  of  knowing  that 
the  principles  on  which  we  are  to  decide  so  much  of  it  as  is 
proper  for  our  decision,  are  those  applicable  alike  to  all  of 
its  class,  and  that  our  duty  is  the  simple  one  of  applying 
those  principles  to  the  facts  before  us/'  This  quotation  is 
taken  from  a  case  involving  a  church  controversy.  In  the 
case  of  Supreme  Lodge,  etc.,  v.  Knight  (1889),  117  Ind. 
489,  497,  3  L.  R.  A.  409,  a  fraternal  society  case.  Judge 
Elliott  said:  **The  principle  whiieh  rules  here  is  strictly 
analogous  to  those  which  prevail  in  controversy  between  the 
oflBcers  and  members  of  religious  organizations." 

It  would  seem  that  the  rule  is  settled  by  these  authorities. 
If  there  is  a  reason  for  disregarding  them,  it  is  to  be  found 
in  the  language  just  quoted  from  the  case  of  Ramsey  v. 
nicks  (1910),  174  Ind.  428.    The  fact  that  fraternal  soci- 
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eties  are  concerned  ''with  the  relation  of  man  to  his  fel- 
lows" is  surely  not  good  ground  for  departure  or  distinc- 
tion.    The  church  that  is  not  so  concerned  is  not  Christian. 

The  statement  that  fraternal  societies  are  ''concerned 
only"  with  such  relation,  purports  to  be  a  statement  of  fact. 
It  is  not  deducible  from  anything  contained  in  the  rec- 
ord, but  is  an  unwarranted  assumption.  There  are  many 
associations.  The  members  of  each  one  may  know  what  the 
scope  of  the  common  effort  is,  but  how  can  any  one  man  set 
limits  upon  them  all?  As  a  matter  of  common  report  it 
might  truthfully  be  said  that  some  at  least  of  these  soci- 
eties have  a  conception  of  the  duty  of  man  to  God,  which 
is  as  lofty  and  pure  as  that  found  in  the  Westminster  creed. 
If  there  were  such  a  difference  between  church  and  frater- 
nal society  as  asserted,  it  would  still  not  be  a  basis  for  the 
Application  of  a  different  rule  of  law  to  them.  The  Mor- 
mon church  is  founded  upon  "a  distinct  conception  of  the 
relation  and  duty  of  man  to  his  Maker."  So  is  the  relig- 
ion of  Mohammed.  But  can  it  be  possible  that  this  fact 
would  entitle  them  to  any  greater  privileges  in  the  courts 
than  are  accorded  fo  Odd  Fellows,  Pythians  or  Masons? 
This  would  be  the  necessary  effect  of  the  new  rule,  unless 
"the  distinctive  conception,"  to  be  operative,  must  be  one 
that  accords  with  the  idea  or  belief  of  those  who  administer 
the  law,  and  when  thus  qualified  it  is  the  rule  of  the  four- 
teenth century,  and  out  of  place  in  Indiana. 

In  transferring  this  case,  with  the  recommendations  here- 
tofore stated,  it  may  not  be  improper  to  say  that  if  some  of 
the  language  of  the  transferring  opinion  seems  harsh,  it  is 
because  the  facts  considered  are  harsh  facts.  The  transfer 
is  made  with  the  utmost  respect,  and  with  confidence  that 
the  court  to  which  the  record  goes  will  refuse  to  permit  the 
doctrine  of  the  case  of  Ramsey  v.  Hicks,  supra,  longer  to 
have  the  sanction  of  its  great  name. 

Transferred  to  the  Supreme  Court. 

Comstock,  Hadley,  Watson,  Rabb  and  Myers,  JJ.,  concur. 
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Gorman  et  al.  v.  Johnson. 

[No.  7,489.     Filed  June  1,  1910.     Rehearing  denied  November  29, 
1910.    Transfer  denied  December  16,  1910.] 

1.  Municipal  Corporations. — Toicn  Trustees. — Acceptance  of  Alley 
Improvements. — Judicial  Acts. — A  board  of  trustees  of  a  town  In 
accepting  alley  improvements,  acts  in  a  gua^t-Judicial  capacity, 
p.  675. 

2.  Municipal  Corporations. — Alley  Improvements, — Acceptance,— 
Fraud, — ^A  town  board's  acceptance  of  alley  improvements,  se- 
cured by  fraud,  will  be  set  aside,    p.  675. 

3.  Municipal  Corporations. — Acceptance  of  Alley  Improvements. 
— letting  Aside. — Fraud, — Collateral  Attack. — Cross-Complaint. — 
In  a  suit  by  a  contractor  for  alley  improvements,  to  foreclose  a 
lien  therefor,  the  defendant  property  o^vner  may,  by  cross-com- 
plaint, have  such  acceptance  set  aside,  for  the  contractor's  fraud 
therein,  such  cross-complaint  constituting  a  direct  attacls,    p.  675. 

4.  Municipal  Corporations. —  Alley  Improvements. —  Fraud.— 
Bribery,  —  Evidence.  —  Evidence  showing  that  an  alley  improve- 
ment contractor  furnished  to  the  town  Inspector  money  witii 
which  to  discount  the  pay  of  laborers,  that  such  inspector  real- 
ized from  $2  to  $3  a  day  by  doing  so,  that  the  engineer  and  tbe 
town  board  relied  upon  his  reports  in  the  acceptance  of  the  woriv, 
and  that  the  contractor,  with  the  inspector's  knowledge,  used  590 
barrels  of  cement,  instead  of  960,  as  provWed  in  the  contract,  by 
reason  whereof  the  work  was  defective,  shows  fraud  sufficient  to 
set  aside  the  acceptance,    p.  676. 

5.  Municipal  Corporations. — Alley  Improvements, — Acceptance.— 
Setting  Aside, — Fraud  of  Contractor. — ^In  order  to  set  aside  a 
town  board's  acceptance  of  an  alley  improvement,  it  is  not  neces- 
sary to  show  fraudulent  conduct  by  tbe  trustees,  fraud  on  tlie 
contractor's  part  in  securing  such  acceptance  being  sufficient 
p.  676. 

6.  Municipal  Corporations. — Alley  Improvements, — Acceptance,— 
Fraud. — Aggrieved  Party, — ^The  property  owners  who  are  required 
to  pay  for  alley  improvements  are  aggrieved  parties,  where  fr^ud 
is  practiced  and,  by  proper  proceedings,  they  may  avoid  payment, 
p,  676. 

From  Superior  Court  of  Marion  County  (77,041) ;  Yin- 
son  Carter,  Judge. 

Suit  by  Frank  S.  Gorman  and  others  against  William  P. 
Johnson.  From  a  decree  for  defendant,  plaintiffs  appeal 
Affirmed. 
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Caleb  8.  Denny,  George  L.  Denny  and  Horace  L.  Oould, 
for  appellants. 

Alexander  C.  Ayres,  Aquilla  Q.  Jones  and  Walter  Z>. 
Jones,  for  appellee. 

RoBY,  J. — This  was  a  suit  to  foreclose  a  lien  created  by 
an  assessment  made  against  appellee's  real  estate  for  the 
improvement  of  an  alley  in  the  rear  of  his  premises  in  the 
town  of  Woodruff  Place.  The  cause  was  tried  upon  the  is- 
sues made  by  a  denial  to  appellee's  cross-complaint,  the  al- 
legations of  whi(5h  are,  in  substance,  that  the  board  of  trus- 
tees was  by  fraud  led  to  .approve  thp  assessment. 

The  court  made  a  finding  of  facts,  stated  conclusions  of 
law  thereon,  and  entered  a  decree  for  appellee  on  his  cross- 
complaint.  The  exceptions  to  the  conclusions  of  law  pre- 
sent the  matters  for  decision.  Board,  etc,  v.  Wolf  (1906), 
166  Ind.  325. 

The  findings  show  facts  upon  which  appellant  would,  in 
the  absence  of  the  cross-complaint,  be  entitled  to  foreclos- 
ure; that  the  contract  for  said  improvement  was  orig- 
inally let  to  appellant  Gorman  and  one  Kane;  that  Kane 
assigned  his  interest  to  said  appellant,  who  entered  into  a 
contract  therefor;  that  subsequently  the  engineers  of  said 
town  reported  in  writing  that  the  work  had  been  completed, 
with  the  exception  of  certain  items  specified,  and  they  rec- 
ommended the  acceptance  of  the  work,  upon  condition  that 
$500  be  retained  until  repairs  specified  were  made;  that 
said  board  acted  on  said  recommendation,  except  that  it  re- 
duced the  amount  to  be  retained  to  $250. 

The  town  board  employed  one  White  as  inspector  of  the 
work,  and  paid  him  for  his  services.  His  duty  was  to  see 
that  the  work  was  done  according  to  contract  and  to  report 
to  the  town  engineers  as  to  the  work  done  and  the  manner 
in  which  it  was  done.  White  had  experience,  and  was  com- 
petent. Appellant  Gorman  used  only  590  barrels  of  cement. 
Vol.  46—43 
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when  he  should  have  used  960,  ^nd  the  concrete  formed  by 
the  mixture  so  made  was  inferior,  weak,  brittle,  and  of  little 
or  no  value.  A  top  dressing,  one-half  inch  in  thickness,  was 
put  over  it,  and  within  thirty  days  after  acceptance  by  the 
board,  the  cement  began  to  break,  and  there  were  more  than 
seventy-five  holes  in  the  surface,  from  one  foot  to  five  feet 
in  diameter.  Appellant  Gorman  knew  the  amoimt  of  sur- 
face completed  each  day,  knew  that  the  proper  amount  of 
cement  was  not  being  used,  and  was  each  day  informed  as 
to  the  amount  saved  by  such  shortage.  White  ako  had  full 
knowledge  of  said  facts,  and,  with  such  knowledge,  from 
time  to  time  reported  to  the  engineers  that  the  work  was 
being  done  in  accordance  with  the  contract  and  specifica- 
tions, and  at  the  conclusion  of  the  work  reported  to  said  en- 
gineers that  the  work  was  fully  completed  according  to  con- 
tract. Said  engineers  relied  upon  such  reports,  and  believed 
that  the  work  was  done  according  to  contract,  and  so  be- 
lieving and  relying,  reported  to  said  board  that  said  work 
had  been  fully  completed  according  to  the  contract  and  spe- 
cifications, and  said  board,  relying  thereon,  accepted  said 
work  and  made  the  final  assessment  roll.  Appellant  Gor- 
man, soon  after  work  was  commenced,  entered  "into  an  ar- 
rangement with  White,  that  the  latter  should  keep  the  time 
of  the  employes  working  on  the  job,  and  that  he  would  fur- 
nish said  White  each  day  or  week  money  with  which  to  pur- 
chase at  a  discount  wages  earned,  when  any  of  the  workmen 
desired  money  in  advance  of  payday,  the  profit  realized  to 
be  kept  by  White  as  his  own.  Appellant  Gorman  furnished 
money  to  White  under  the  arrangement,  and  White  almost 
daily  purchased  wages  from  the  workmen  at  from  twenty- 
five  to  forty  per  cent  discount,  and  was  thereby  enabled  to 
and  did  receive  for  himself  from  $2  to  $3  a  day,  which  sum 
he  retained.  When  said  appellant  made  arrangement  to 
furnish  said  money,  he  knew  that  the  final  acceptance  de- 
pended largely,   if   not   entirely,   upon   the   reports  which 
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should  be  made  by  said  inspector  to  the  engineers  and  by 
them  to  the  board,  and  intended  by  the  use  of  said  money 
to  influence  and  induce  said  inspector  not  to  report  the  fact 
of  the  shortage  of  cement  used,  and  the  profits  realized  there- 
from by  White  did  influence  and  induce  him  to  report  that 
said  work  was  done  according  to  contract,  although  he  knew 
at  the  time  that  such  report  was  not  true. 

Other  facts  stated  are  only  of  incidental  importance. 

The  board  of  trustees  in  accepting  the  work  acted  in  a 

^u(m- judicial  capacity.    Hibben  v.  Smith  (1903),  191  U.  S. 

310,  24  Sup.  Ct.  88,  48  L.  Ed.  195 ;   Darnell  v.  KeU 

1.  .  ler  (1897),  18  Ind.  App.  103;  Shank  v.  Smith  (1901), 

157  Ind.  401,  55  L.  Ed.  564;  Lux,  etc,  Stone  Co.  v. 
Donaldson  (1904),  162  Ind.  481. 

If  the  presumptions  which  are  accorded  to  judgments  ren- 
dered by  courts  of  general  jurisdiction  are  given  to  this 
order,  appellant  will  have  no  cause  for  complaint. 

It  is  elemental  that  fraud  vitiates  all  that  it  touches,  and 

the  fact  that  it  has  been  crystallized  into  a  judgment  does 

not  change  the  rule.    *  *  The  power  and  right  of  courts 

2.  of  equity  to  set  aside  judgments  procured  by  fraud, 
have  been  exercised  for  many  years.     Once,  indeed, 

the  right  was  doubted,  but  it  has  long  been  unquestioned.'' 
Nealis  v.  Dicks  (1880),  72  Ind.  374.  See,  also,  Douthit  v. 
Douthit  (1892),  133  Ind.  26;  Adams  School  Tp.  v.  Irwin 
(1898),  150  Ind.  12. 

Appellee  by  his  cross-complaint  has  directly  attacked  the 

order  of  acceptance,  upon  the  ground  that  it  was  procured 

by  appellants'  fraud.     Richer eek  v.  Russell  (1904) ,  34 

3.  Ind.  App.  217;  Graham  v.  Loh  (1904),  32  Ind.  App. 
183;  Asbury  v.  Frisz  (1897),  148  Ind.  513. 

Authorities  in  which  collateral  attacks  have  been  consid- 
ered are  not  in  point.  Counsel  have  with  force  and  plausi- 
bility contended  that  the  facts  herein  bring  this  case  within 
the  rule  that  a  judgment  will  not  be  set  aside  upon  mere 
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proof  that  perjured  evidence  was  given  at  the  triaL     United 

States  V.  Throckmorton  (1878),  98  U.  S.  61,  25  L.  Ed.  93. 

The  facts,  however,  show  fraud  by  the  prevailing 

4.  party  in  the  procuring  of  the  judgment.     Cotterell  v. 
Koon  (1898),  151  Ind.  182;  Oraham  v.  Loh,  supra; 

United  States  v.  Throckmorton,  supra. 

It  has  also  been  argued  that  the  only  fraud,  upon  proof  of 

which  the  order  of  acceptance  could  be  set  aside,  is  the  fraud 

of  the  board  of  trustees;  or,  in  other  words,  that  a 

5.  judgment  can  be  set  aside  for  fraud  by  the  court,  but 
not  because  of  fraud  upon  the  court  by  the  prevailing 

party.  This  is  necessarily  not  the  law.  Adams  School  Tp. 
V.  Irwin,  supra. 

It  is  also  suggested  that  to  recognize  the  right  of  a  prop- 
erty owner  to  set  aside  an  order  of  the  board,  upon  such  facts 
as  those  here  exhibited,  will  result  in  burdening  the  dockets 
of  the  courts,  and  be  productive  of  much  litigation. 

If  it  is  true,  as  intimated,  that  the  custom  of  bribing  offi- 
cers and  agents  in  connection  with  the  making  of  municipal 
improvements  has  become  this  common,  it  is  time  that 

6.  there  be  sufficient  litigation  to  destroy  the  custom,  and 
to  that  end  the  State  can  very  well  aflford  to  keep  its 

courts  open.  The  property  owner  whose  money  is  taken  to 
pay  for  such  improvements  is  the  innocent  and  aggrieved 
party,  and  may  invoke  the  law  in  civil  proceedings  within 
established  rules,  and  in  a  proper  case  may  invoke  the  aid  of 
the  grand  jury  and  the  criminal  courts.  §2425  Burns  1908, 
Acts  1905  p.  584,  §519. 
Judgment  afSrmed. 
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KUHN  ET  AL.   V.   BoWMAN. 

[No.  6,861.     Filed  January  5,  1911.] 

1.  CoNTBACTS. — Sales  of  Oats, — Landlord's  Lien. — Release. — In- 
structions. — Assuming  Facts. — Harmless  Error. — In  an  action  by 
a  tenant  for  the  value  of  oats  sold  and  delivered,  where  defend- 
ants' counterclaim  alleged  that  plaintiff  agreed  to  deliver  1,000 
bushels  of  oats,  and  that  his  landlord  agreed  to  deliver  22,000 
bushels,  and  that  plaintiff  delivered  701  bushels  and  8  pounds  on 
each  contract,  and  that  the  landlord  owned  one-half  of  the  oats 
raised,  an  instruction  that  the  landlord  had  a  right  to  release 
the  lien,  in  which  event  the  tenant  might  sell  and  recover  for  the 
crops  raised,  and  that  if  the  finding  should  be  for  the  plaintiff  it 
should  be  that  1,000  bushels  were  sold  at  a  certain  price  and  that 
for  the  remainder  the  market  value  should  be  allowed,  although 
erroneous  as  Invading  the  province  of  the  jury,  is  not  prejudicial, 
where  the  Jury  was  otherwise  fully  instructed  as  to  the  law  of 
the  case,  and  where  the  evidence  showed  that  the  oats  were  all 
sold  by  the  plaintiff  and  that  the  landlord  had  notified  defend- 
ants that  she  had  released  her  lien.    pp.  679, 680, 682. 

2.  Trial. — Instructions. — How  Considered. — ^The  giving  of  an  er- 
roneous Instruction  will  not  constitute  reversible  error  unless  it 
was  prejudicial,    p.  680. 

3.  Trial. —  Exclusion  of  Evidence. —  Sustaining  Objection  After 
Answer. — ^Where  the  record  shows  that  immediately  after  an 
answer  an  objection  was  made  and  sustained  thereto,  the  answer 
will  not  be  considered  as  admitted  in  evidence,    p.  681. 

4.  Appeal. — Right  Result. — Where  the  record  shows  that  the  right 
result  was  reached,  the  judgment  will  be  affirmed,    p.  682. 

From  Benton  Circuit  Court ;  James  T.  Saunderson,  Judge. 

Action  by  William  Bowman  against  Paul  Kuhn  and  others. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Lamb,  Beasley  &  Sawyer  and  Elmore  Barce,  for  appel- 
lants. 

Fraser  &  Isham,  for  appellee. 

Myers,  C.  J. — This  was  an  action  brought  by  appellee 
against  appellants,  to  recover  the  value  of  a  certain  quantity 
of  oats  alleged  to  have  been  sold  and  delivered  by  him  to 
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appellants.  A  complaint  in  one  paragraph,  answered  by  a 
general  denial,  a  counterclaim  in  two  paragraphs  and  a  reply 
in  denial  formed  the  issues  submitted  to  a  jury,  which  re- 
sulted in  a  verdict,  followed  by  a  judgment,  against  appel- 
lants, and  in  favor  of  appellee.  Appellants'  motion  for  a 
new  trial  was  overruled,  and  this  ruling  is  the  only  error 
here  presented. 

It  appears  from  the  complaint  that  appellants  were  ware- 
housemen, and  that  appellee,  on  or  about  August  28,  1907, 
sold  and  delivered  to  them,  at  their  elevator  in  Preeland 
Park,  and  at  their  special  instance  and  request,  1,402  bushels 
and  sixteen  pounds  of  oats,  of  the  value  of  forty-five  cents 
a  bushel,  and  of  the  aggregate  value  of  $633,  whereby  ap- 
pellants became  and  are  now  indebted  to  appellee  in  the  sum 
stated,  together  with  interest  thereon. 

Appellants'  first  paragraph  of  counterclaim  in  substance 
averred  that  on  July  26,  1907,  by  a  certain  parol  contract, 
appellee  sold  to  appellants  1,000  bushels  of  oats,  for  the  con- 
tract price  of  thirty-four  cents  a  bushel,  to  be  delivered  at 
appellants'  elevator  within  sixty  days  from  that  date;  that 
appellants  promised  to  pay  appellee  $340  on  the  delivery  of 
said  oats ;  that  thereafter  appellants  were  at  all  times  and  are 
now  ready  and  willing  to  perform  the  conditions  of  said  con- 
tract by  them  to  be  performed,  but  that  api)ellee,  disregard- 
ing his  said  contract,  delivered  only  701  bushels  and  eight 
pounds  of  said  oats,  and  sold  the  remainder  of  said  1,000 
bushels  to  other  persons ;  that  at  the  time  of  the  delivery  of 
said  oats,  and  continuously  thereafter,  the  market  price  of 
oats  was  from  forty -five  to  forty-nine  cents  a  bushel;  that, 
by  reason  of  appellee's  failure  to  deliver  said  remaining  300 
bushels  under  said  contract,  appellants  have  lost  from  eleven 
to  fifteen  cents  a  bushel,  to  their  damage  in  the  sum  of  $50. 

The  second  paragraph  of  counterclaim,  in  addition  to  the 
facts  averred  in  the  first  paragraph,  avers  that  appellee,  dur- 
ing the  season  of  1907,  was  a  tenant  of  Jane  Hawkins,  and 
as  such  tenant  raised  about  two  thousand  six  hundred  bush- 
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els  of  oats,  one-half  of  which  he  was  to  pay  as  rental  to  said 
Hawkins.  Facts  are  also  averred  purporting  to  show  a  con- 
tract between  said  Hawkins  and  these  appellants,  whereby 
the  former  sold  to  the  latter  22,000  bushels  of  oats ;  that  ap- 
pellants were  ready  and  willing  to  comply  with  that  con- 
tract, but  that  said  Hawkins  failed  to  comply  with  her  part 
of  said  contract.  It  is  further  averred,  in  effect,  that  the 
oats  so  delivered  by  appellee  were  on  account  of  both  con- 
tracts, that  is  to  say,  701  bushels  and  eight  pounds  were  de- 
livered on  the  contract  of  appellee,  and  the  same  number  of 
bushels  on  the  contract  of  said  Hawkins;  that  appellee  re- 
fused to  deliver  to  appellants  the  remainder  of  the  oats  called 
for  in  his  contract  with  them,  to  their  damage. 

The  only  reason  here  assigned  in  support  of  the  motion 

for  a  new  trial  is  that  the  court  erred  in  giving  to  the  jury 

upon  its  own  motion  instruction  one,  which  reads  as 

1.  follows:  **I  instruct  you,  gentlemen,  that  while  the 
law  gives  the  landlord  a  lien  on  the  crop  raised  by  a 
tenant  on  the  land  of  the  landlord,  the  landlord  has  a  right 
to  relinquish  the  lien  and  discharge  the  grain  from  the  lien 
in  favor  of  the  tenant.  And  when  so  released  by  the  land- 
lord, the  tenant  has  a  perfect  right  to  deliver  and  sell  said 
grain  in  his  own  name,  and  is  entitled  to  collect  from  the 
purchaser  the  proceeds  therefor.  And  in  this  case,  if  you  find 
for  the  plaintiff,  you  should  find  that  1,000  bushels  of  the 
oats  in  question  were  sold  at  and  for  the  agreed  price  of 
thirty-four  cents  a  bushel,  and  that  the  remainder  of  402 
bushels  and  sixteen  pounds  you  should  find  for  the  plaintiff 
and  allow  him  what  the  evidence  showed  the  price  of  oats  to 
be  at  the  time  the  oats  were  delivered  to  defendants.".  Two 
objections  are  urged  against  this  instruction:  (1)  That  it 
assumed  the  existence  of  a  fact  in  controversy  upon  which 
the  evidence  is  conflicting;  (2)  that  it  directs  a  verdict  upon 
oral  testimony  in  favor  of  a  party  having  the  burden  of  the 
issue. 

It  must  be  conceded  that  an  instruction  vt^hich  invades  the 
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province  of  the  jury,  or  assumes  a  controverted  fact  to  be 
established,  is  erroneous.  Southern  R.  Co.  v.  Limback 
(1909),  172  Ind.  89;  Manion  v.  Lake  Erie,  etc.,  R.  Co. 
(1907),  40  Ind.  App.  569;  Sasse  v.  Rogers  (1907),  40  Ind. 
App.  197.  This  doctrine  rests  upon  the  theory  that  in  civil 
cases  the  jury  takes  the  law  from  the  court,  but  the  facts  are 
for  the  jury  alone.  Siebe  v.  Heilman  Machine  Works 
(1906),  38  Ind.  App.  37.  It  must  also  be  conceded  that  re- 
versible error  does  not  necessarily  follow,  because  an 
2.  instruction,  independent  of  all  others,  appears  to  be 
erroneous,  for  the  law  is  well  settled  in  this  jurisdic- 
tion that  all  instructions  given  to  the  jury  must  be  consid- 
ered together,  and  if,  after  so  considering  them,  or  if  the 
record  affirmatively  shows  that  the  challenged  instruction, 
although  incorrect,  could  not  have  misled  the  iury,  it  will  be 
regarded  as  harmless.  Bowman  v.  Bowman  (1899) ,  153  Ind. 
498 ;  Stanley  v.  Dunn  (1896) ,  143  Ind.  495 ;  Morgan  v.  Hoad- 
ley  (1901),  156  Ind.  320;  Indianapolis  St.  H.  Co.  v.  Schom- 
berg  (1905),  164  Ind.  Ill;  Stuck  v.  Yates  (1903),  30  Ind. 
App.  441;  Bickness  v.  Brandl  (1910),  46  Ind.  App.  269; 
Morgantown  Mfg.  Co.  v.  Hicks  (1910),  46  Ind.  App.  623. 

In  this  case,  a  number  of  instructions  were  given  to  the 
jury.     It  was  instructed  fully  as  to  the  issues,  and  was  told 
that  by  the  complaint  and  denial  it  should  determine 
1.    whether  plaintiff  delivered  **to  the  defendant  any 
oats,  and  if  so,  how  many;"  **the  value  of  such  oats, 
so  far  as  affected  by  the  contract,  as  to  price,  and  the  value 
of  any  delivered  outside  of  the  contract  at  the  market  price," 
and  whether  **the  oats,  before  the  commencement  of  this 
action,  were  fully  discharged  from  all  claims  of  the  land- 
lord."   The  jury  was  further  told  that  the  burden  was  on 
plaintiff  to  sustain  each  allegation  of  his  complaint  by  a  pre- 
ponderance of  the  evidence ;  that  it  was  the  sole  judge  of  the 
evidence ;  that  plaintiff  must  prove  not  only  the  amount  of 
oats  he  delivered,  but  that  his  recovery  was  limited  to  the 
amount  delivered  on  his  own  behalf;  that  he  must  prove 
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their  value  and  price,  whether  determined  by  contract  or 
otherwise;  that  the  landowner  aftd  tenant,  where  the  rental 
is  a  portion  of  the  crop  raised,  are  tenants  in  common  of  the 
crop  until  a  division  is  made ;  that  if  no  division  of  the  oats 
had  been  made  at  the  time  of  the  delivery  thereof  to  defend- 
ants, and  each  owned  an  undivided  one-half,  then  plaintiff 
delivered  only  701  bushels  and  eight  pounds  on  his  contract, 
and  defendants  would  be  entitled  to  have  damages  for 
the  failure  to  deliver  the  difference  between  1,000  bushels 
and  the  amount  he  thus  delivered ;  that  a  delivery  of  the  oats 
by  plaintiff  to  defendants  would  in  nowise  be  a  delivery  of 
any  part  to  the  landlord,  or  on  account  of  the  landlord, 
without  a  direction  on  her  part  to  that  effect,  and  if,  before 
this  action  was  commenced,  the  landlord  refused  to  consider 
any  part  of  the  oats  so  delivered  as  her  property,  and  so  noti- 
fied defendants,  and  informed  them  that  she  waived  all  liens 
and  authorized  them  to  pay  plaintiff,  then  he  would  be  enti- 
tled to  recover,  unless  defendants  proved  **one  or  more  para- 
graphs of  their  affirmative  answers;"  and  **if  you  further 
find  that  there  was  a  contract  price  of  thirty-four  cents  a 
bushel  for  1,000  bushels  of  said  oats,  the  plaintiff  is  entitled 
to  recover  this  contract  price  for  1,000  bushels,  and,  in  addi-^ 
tion  thereto,  the  market  value  a  bushel  on  the  day  of  deliv- 
ery for  the  other  402  bushels  and  sixteen  pounds." 

There  is  practically  no  dispute  in  the  evidence  as  to  any 
material  fact.  Both  parties  agree  that  appellee  delivered  to 
appellants  1,402  bushels  and  sixteen  pounds  of  oats.  The 
** grain  checks"  issued  by  appellants  to  appellee  also  show 
that  fact.  It  is  true  that  appellants'  representative  testified 
that  only  701  bushels  and  eight  pounds  were  delivered 

3.  upon  appellee's  contract,  but  immediately  following 
this  answer  an  objection  to  the  answer  was  made  and 
sustained,  and  while  the  objection  came  too  late,  we  think  it 
quite  clear,  from  the  record,  that  the  answer  was  given,  and 
the  jury  understood  that  it  had  reference  to  the  question, 
whether  the  landlord  owned  one-half  of  the  oats  in  ques- 
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tion.     That  appellee  sold  to  appellants  1,000  bushels  of 

oats  at  thirty-four  c Ats  a  bushel,  is  undisputed,  nor  is 
1.    the  fact  disputed  that,  before  the  commencement  of 

this  action,  appellee's  landlord  notified  appellants  that 
she  had  no  claim  or  lien  on  any  of  the  oats  delivered  to  them 
by  appellee.  There  is  no  evidence  that  any  part  of  the  oats 
so  delivered  was  on  account  of  the  contract  between  appel- 
lants and  appellee's  landlord.  The  real  contested  question 
in  this  case  was,  Did  appellee's  landlord  have  any  interest  in 
the  oats  in  question  at  the  time  this  suit  was  commenced  t 
With  this  question  settled  in  appellee's  favor,  and  the  con- 
tract between  appellee  and  appellants  for  the  sale  and  pur- 
chase of  the  oats  established,  the  law  applicable  to  the  case 
was  correctly  stated  in  the  questioned  instruction  with  ref- 
erence to  appellee's  right  of  recovery.  By  reference  to  the 
complaint,  it  will  be  seen  that  appellee  sought  to  collect 
forty-five  cents  a  bushel  for  all  of  the  oats  he  delivered  to 
appellants,  and  made  no  reference  to  any  contract  for  any 
part  of  said  oats  at  a  less  price.  The  contract  feature  of  the 
case  was  brought  into  it  by  appellants,  and  as  all  the  evi- 
dence shows  that  the  oats,  at  the  time  of  delivery,  were  worth 
at  least  thirty-nine  or  forty  cents  a  bushel,  the  instruction 
might  be  regarded  as  favorable  to  appellants,  as  it  limited 
appellee's  recovery  to  the  contract  price  for  the  1,000  bush- 
els, instead  of  the  market  price.  While  we  do  not  commend 
that  part  of  the  instruction  which  says,  **and  in  this  case  if 
you  find  for  plaintiff  you  should  find  that  1,000  bushels  of 
the  oats  in  question  were  sold  at  and  for  the  agreed  price, '^ 
etc.,  yet,  under  all  the  facts  in  this  particular  case,  we  feel 
safe  in  saying  that  appellants  were  not  harmed  by  it,  and 

that  the  record  affirmatively  shows  that  the  merits  of 
4.    this  cause  were  fairly  tried  and  determined  in  the 

court  below,  and  that  the  verdict  of  the  jury  was 
right  upon  the  evidence.  Ohio  Oil  Co.  v.  Deiamore 
(1905),  165  Ind.  243;  Indianapolis  St.  E.  Co.  v.  Schamberg, 
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supra;  Terre  Haute,  etc.,  R,  Co,  v.  Salmon  (1905),  34  Ind. 
App.  564;  Wampler  v.  House  (19dS),  30  Ind.  App.  513. 
Judgment  aflSrmed. 


Klauss,  Treasurer,  v.  Citizens  National  Bank. 

[No.  7,772.    Filed  January  10,  1911.] 

1.  Statutes. — Inclusion  of  Repealed  Statute  in  Bums's  Revision. 
— ^The  inclusion  of  a  repealed  statute  In  Burns's  revision  of  tlie 
Indiana  statutes  adds  nothing  to  its  force,    p.  689. 

2.  Taxation. — Banks. — Statutes. — Repeal. — Section  ten  of  the  act 
of  1903  (Acts  1903  p.  49,  §8474  Burns  1905),  providing  that  taxes 
assessed  upon  bank  stock  shall  become  a  lien  thereon  which  shall 
not  be  affected  by  a  sale  of  the  shares,  and  that  such  tax  shall 
be  paid  by  the  bank,  was  repealed  by  §10212  Bums  1908,  Acts 
1907  p.  624,  §5,  providing  that,  upon  notice,  the  bank  shall  pay 
the  taxes  assessed  against  each  share  by  taking  such  sum  from 
the  dividends  belonging  to  such  share,  or  from  subsequent  divi- 
dends that  may  become  due.    p.  689. 

3.  Statutes. —  Implied  Repeal. —  The  latter  of  two  inconsistent 
statutes  passed  at  different  times  will  repeal  the  former  by  im- 
plication,   p.  689. 

4.  Statutes. — Repeal. — A  subsequent  statute  which  covers  the  en- 
tire subject-matter  of  an  earlier  one,  repeals  the  earlier  by  impli- 
cation,   p.  689. 

5.  Taxation. — Methods. — ^The  power  of  taxation  is  an  incident  of 
sovereignty  and  must  be  exercised  according  to  the  statutory 
methods  provided,    p.  689. 

6.  Taxation. —  Banks. —  Stockholders. —  Method  of  Collection. — 
Taxes  assessed  upon  shares  of  bank  stock  in  1909  could  not  law- 
fully be  assessed  against  the  bank,  but  should  have  been  assessed 
to  the  stockholders,    p.  690. 

Prom  Superior  Court  of  Vanderburgh  County ;  Alexander 
Oilchrist,  Judge. 

Suit  by  the  Citizens  National  Bank  against  Otto  L.  Klauss, 
as  Treasurer  of  Vanderburgh  County.  From  a  decree  for 
plaintiff,  defendant  appeals.    Affirmed, 

Oeorge  A.  Cunningham  and  Daniel  H.  Ortmeyer,  for  ap- 
pellant. 


684  APPELLATE  COURT  OP  INDIANA, 

Klanss  v.  Citizens  Nat.  Bank — 46  Ind.  App.  683. 

B^^M    L.MJl^w  ■---  __■ , 

Woodfin  D,  Robinson  and  William  E.  Stilwell,  for  ap- 
pellee. 

Adams,  J. — This  suit  was  brought  by  appellee  against  ap- 
pellant, as  treasurer  of  Vanderburgh  county,  for  the  purpose 
of  enjoining  him  from  collecting  or  attempting  to  collect 
certain  taxes  claimed  to  be  illegally  assessed  against  appellee. 

The  material  averments  of  the  complaint  are  that  on 
March  1,  1909,  the  nominal  capital  stock  of  appellee  was 
$200,000,  divided  into  2,000  shares  of  $100  each;  that  ap- 
pellee was  on  said  date  the  owner  of  certain  real  estate  in 
Vanderburgh  county,  Indiana,  of  the  assessed  value  of  $46,- 
030 ;  that  appellee  was  at  the  time  of  the  filing  of  said  com- 
plaint the  owner  of  said  real  estate;  that  on  May  10,  1909, 
one  of  the  officers  of  appellee  made  out  and  delivered  to  the 
auditor  of  said  county  a  statement  purporting  to  show  the 
amount  of  capital  stock  of  appellee  and  its  value  on  March 
1,  1909 ;  that  the  amount  of  surplus  funds  which  said  bank 
had  on  said  date  was  $40,000,  and  that  the  amount  of  xmdi- 
vided  profits  on  said  date  was  $16,757.29;  that  said  state- 
ment also  showed  that  said  bank  owned  real  estate  on  said 
day  of  the  value  of  $46,030 ;  that  this  statement  was  filed  with 
the  auditor  of  said  county,  and  by  such  auditor  was  placed 
before  the  county  board  of  review  of  said  county  at  the  reg- 
ular annual  meeting  of  said  board ;  that  said  board  of  review 
proceeded  to  determine  and  settle  what  it  believed  to  be  the 
true  cash  value  of  each  share  of  capital  stock  of  said  bank, 
taking  into  consideration  the  nominal  capital,  surplus  and 
profits,  and  fixed  the  value  of  said  shares  at  $133,700 ;  that 
thereafter  said  auditor  placed  upon  the  tax  duplicate,  pur- 
suant to  the  order  of  the  county  board  of  review,  said  capital 
stock  at  a  valuation  of  $133,700;  that  taxes  were  assessed 
thereon  for  the  year  1909  in  the  aggregate  sum  of  $3,690.12, 
and  that  said  shares  of  capital  stock  of  appellee  were  assessed 
to  appellee  bank  and  so  placed  upon  the  tax  duplicate ;  that 
a  copy  of  said  tax  duplicate  was  subsequently  delivered  to 
appellant. 
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It  is  further  averred  that  on  March  1,  1909,  and  for  more 
than  six  months  prior  thereto  and  for  more  than  six  months 
subsequent  thereto,  the  capital  stock  of  said  bank  had  been 
and  was  impaired  to  the  full  amount  thereof,  and  that  said 
shares  had  no  value  whatever,  and  that  said  bank  had  no 
surplus  and  no  undivided  profits;  that  said  assessment  by 
said  board  of  review  was  wrongful  and  unlawful,  for  the  rea- 
son that  at  said  time  said  bank  had  no  capital,  surplus  nor 
profits;  that  appellee  on  March  1,  1909,  owned,  and  it  still 
owns,  real  estate  in  Vanderburgh  county  of  the  value  of 
more  than  $40,000,  and  that  said  real  estate  was  assessed  for 
taxes  for  said  year  at  a  valuation  of  $46,030;  that  on  April 
28,  1910,  prior  to  the  bringing  of  this  suit,  appellee  paid  to 
the  treasurer  of  said  county  the  sum  of  $618.67,  as  and  for 
the  taxes  assessed  against  said  real  estate,  being  the  amount 
of  taxes  due  and  payable  on  said  real  estate  for  the  year 
1909,  and  that  no  taxes  are  legally  due  from  appellee  to 
appellant  for  any  purpose ;  that  appellant  is  in  possession  of 
the  tax  duplicate  of  said  county  containing  said  unlawful 
assessment  to  appellee  of  the  shares  of  capital  stock,  and 
that  such  assessment  is  a  lien  upon  all  the  real  estate  and 
other  property  owned  by  appellee,  and  that  said  appellant  is 
threatening  to  collect  said  taxes  and  will  collect  them  unless 
restrained  by  order  of  court. 

The  prayer  is  for  a  temporary  restraining  order  and  a 
perpetual  injunction  upon  final  hearing. 

The  cause  was  put  at  issue  by  an  answer  in  general  denial. 
Upon  the  hearing  the  court  found  for  appellee,  and  appellant 
was  perpetually  enjoined  from  attempting  to  levy  on  any 
real  estate  or  other  property  of  appellee  for  the  purpose  of 
collecting  any  taxes  assessed  on  the  shares  of  capital  stock 
of  appellee  for  the  year  1909. 

At  the  trial  appellee  introduced  the  statement  of  the 
cashier  of  the  Citizens  National  Bank  filed  with  the  auditor 
of  Vanderburgh  county,  which  set  out  the  name  and  resi- 
dence of  each  stockholder,  the  number  of  shares  owned  by 
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each,  and  the  par  value  thereof,  showing  the  capital  stock  to 
be  $200,000,  the  surplus,  $40,000,  the  tindivided  profits,  $16,- 
757.29,  and  the  real  estate  to  be  of  the  value  of  $46,030;  also, 
the  record  and  proceedings  of  the  board  of  review  of  said 
county,  showing  the  assessment  upon  the  value  of  the  capital 
stock,  surplus  and  undivided  profits  of  said  bank  to  be  $179,- 
730 ;  also,  certain  pages  of  the  tax  duplicate  of  said  county 
for  the  year  1909,  showing  the  name  and  number  of  shares  of 
each  stockholder  of  said  bank,  assessed  for  taxation  at  $179,- 
730,  less  the  real  estate,  $46,030,  leaving  a  balance  of  $133  - 
700. 

Appellee  also  introduced  in  evidence  a  statement  coming 
from  the  oflSce  of  the  treasurer  of  said  county,  showing  that 
personal  property  in  the  sum  of  $133,700  was  assessed  to  the 
Citizens  National  Bank. 

Appellant  offered  in  evidence  certain  pages  of  the  tax 
duplicate  of  Vanderburgh  county  for  the  year  1909,  showing 
real  estate  assessed  to  the  Citizens  National  Bank  at  a  valua- 
tion of  $39,790. 

No  other  evidence  was  offered  on  the  trial  of  the  cause. 

The  only  error  relied  on  by  appellant  for  reversal  is  the 
overruling  of  his  motion  for  a  new  trial,  in  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law. 

There  is  but  one  question  to  be  considered  on  this  appeal, 
and  that  is  the  right  of  appellant  to  collect  taxes  assessed 
against  appellee  on  the  shares  of  capital  stock  owned  by  the 
stockholders  of  appellee. 

The  method  of  assessing  bank  stock  has  been  the  subject 
of  numerous  enactments  by  the  legislatures  of  this  State. 
The  last  expression  on  this  subject  was  the  act  of  March  12, 
1907  (Acts  1907  p.  624,  §§10208-10212  Burns  1908). 

Section  one  of  said  act  (§10208,  supra)  provides  **that 
the  shares  of  capital  or  capital  stock  of  any  bank,  banking 
association   or   trust   company   located   within    this  State, 
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whether  organized  under  the  laws  of  this  State  or  the  United 
States,  or  of  any  other  state  or  country,  shall  be  assessed  to. 
the  owner  thereof  in  the  township,  city  or  town  where  such 
bank,  banking  association  or  trust  company  is  located  and 
shall  be  taxed  at  the  same  rate  as  other  property  in  the  same 
locality  is  taxed  and  with  reference  to  its  value  on  the  first 
day  of  March  of  the  current  year." 

Section  three  of  said  act  (§10210,  supra)  reads  thus:  **The 
president,  cashier  or  other  accountiiig  officer  of  any  bank 

•  *  *  shall  between  the  first  day  of  IMarch  and  the 
twenty-fifth  day  of  March  of  each  year  make  out  a  statement 
under  oath,  in  duplicate,  showing  the  number  of  shares,  cer- 
tificates of  capital  or  capital  stock  of  such  bank,  *  *  * 
the  name  and  residence  of  each  stockholder  or  shareholder 
with  the  number  of  shares  owned  by  such  stockholder  or 
shareholder  in  such  bank,  *  *  *  and  shall  afiix  what  he 
deems  the  true  cash  value  of  each  of  said  shares  and  also 
the  true  cash  value  of  the  entire  capital  or  capital  stock 
of  such  bank  *  *  *  as  of  the  first  day  of  IMarch 
and  shall  deliver  said  statements  to  the  auditor  of  the  county 
wherein  such  bank  *  *  *  is  located,  and  said  county 
auditor  upon  the  meeting  of  the  county  board  of  review  shall 
lay  such  statement  before  said  board  of  review,  who  shall 
thereon  value  and  assess  the  capital  or  capital  stock  of  such 
bank  •  •  *  as  provided  for  in  this  section,  in  all  re- 
spects the  same  as  similar  property  belonging  to  other  cor- 
porations and  individuals,   and  whenever  any  such  bank 

•  *  *  shall  have  acquired  real  estate,  the  assessed  value  of 
such  real  estate  shall  be  deducted  from  the  valuation  of  the 
capital  or  capital  stock  of  such  bank.  *  *  *  In  making 
such  statement  of  the  true  cash  value  of  such  shares,  the  cred- 
its shall  be  given  and  the  bona  fide  indebtedness  of  such  banks 

•  •  *  deducted  therefrom  as  in  case  of  individuals.  The 
county  board  of  review  shall  determine  and  settle  the  true 
cash  value  of  each  share-  of  stock  after  an  examination  of  such 
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statement  and  also  an  examination  under  oath  of  such  officer 
if  it  be  deemed  necessary  and  in  determining  and  fixing  the 
true  cash  value  of  each  of  said  shares  of  stock,  it  shall  take 
into  consideration  the  capital,  surplus,  undivided  and  indi- 
vidual profits,  if  any,  just  as  it  would  with  respect  to  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the 
State." 

Section  five  of  said  act  (§10212,  supra)  provides:  **It 
shall  be  the  duty  of  every  such  bank,  *  *  •  or  the  man- 
aging officer  or  officers  thereof,  after  being  notified  in  writ- 
ing to  do  so  by  the  county  treasurer,  to  retain  so  much  of  any 
dividend  or  dividends  belonging  to  such  stockholders,  as 
shall  be  necessary  to  pay  any  tax  levied  upon  their  shares  of 
stock  respectively,  until  it  shall  be  made  to  appear  to  such 
bank,  •  *  •  or  its  officers,  that  such  taxes  have  been 
paid,  and  any  officer  of  any  such  bank  •  •  •  who  shall 
pay  over,  or  authorize  the  paying  over,  of  any  such  dividend 
or  dividends,  or  any  portion  thereof  contraiy  to  the  pro- 
visions of  this  section,  shall  thereby  become  liable  for  such 
tax,  or  the  bank  •  *  •  may  pay  the  tax  due  from  any 
of  its  shareholders,  and  retain  the  amount  thereof  from  any 
subsequent  dividends." 

It  is  conceded  that  the  sections  of  the  statute  heretofore 
quoted  were  in  full  force  during  all  of  the  time  covered 
by  this  controversy,  but  it  is  insisted  by  appellant  that  sec- 
tion ten  of  the  act  of  February  25,  1903  (Acts  1903  p.  49), 
was  also  in  force  during  said  time. 

Section  ten  of  said  last-named  act  (§8474  Burns  1905) 
provides:  ** Taxes  assessed  upon  shares  of  stock  of  bank, 
banking  association  or  trust  companies  shall  become  a  lien 
thereon  upon  the  first  day  of  March  of  the  current  year,  and 
such  lien  shall  be  in  nowise  affected  by  any  sale  or  transfer 
of  such  stock.  Such  taxes  shall  be  paid  by  the  bank  •  •  • 
in  the  same  manner  that  other  individuals  or  corporations 
pay  their  taxes,  and  subject  to  the  same  penalties. '^ 

Said  section  was  carried  into  Burns  Annotated  Statutes  of 
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1908  (§40214  Burns  1908),  and  we  do  not  find  that  it 
1.     has  been  repealed  by  express  statute.    The  appearance 
of  this  section  in  Bums  Annotated  Statutes,  however, 
adds  nothing  to  its  force. 

To  the  extent  that  it  provides  that  **such  taxes  shall  be 

paid  by  the  bank    •    •    •    in  the  same  manner  that  other 

individuals  or  corporations  pay  their  taxes,  and  sub- 

2.  ject  to  the  same  penalties,''  it  is  clearly  inconsistent 
with  the  provisions  of  the  act  of  1907,  supra.  » 

Where  two   inconsistent  statutes  relating  to   the   same 
subject-matter,  but  passed  at  different  times,  are  to  be  con- 
strued, the  court  will  give  effect  to  the  latest  expres- 

3.  sion  of  the  legislature,  and  will  hold  the  earlier  statute 
to  be  repealed  by  implication.    State,  ex  reL,  v.  Board, 

etc,  (1908),  170  Ind.  595;  State,  ex  rel.,  v.  District  Court; etc, 
(1909),  107  Minn.  437, 120  N.  W.  894;  1  Lewis's  Sutherland, 
Stat.  Constr.  (2d  ed.)  §247;  Black,  Interp.  of  Laws  p.  115; 
Endlich,  Interp.  of  Stat.  §183. 

Where  the  pew  act  covers  the  whole  subject-matter  of  a 

former  act,  the  eivident  intention  is  that  the  new  act  shall  take 

the  place  of  the  old  one,  and  the  old  law  is  repealed, 

4.  because  the  circumstances  evince  an  intention  that  the 
old  law,  in  the  form  it  was,  is  no  longer  to  exist. 

Thomas  v.  Town  of  Butler  (1894),  139  Ind.  245,  249;  State, 
ex  rel,  v.  Board,  etc.  (1885),  104  Ind.  123, 129. 

The  act  of  1907,  supra,  being  the  only  expression  of  the 
legislative  will  in  respect  to  the  listing  and  assessing  of  such 
taxes,  the  question  arises.  Can  taxes  assessed  in  a  manner  not 
authorized  by  statute  be  collected  ?  Or,  as  in  this  case,  Can 
Appellee  be  compelled  to  pay  taxes  which  should  have  been 
assessed  against  the  stockholders  ? 

The  power  of  taxation  is  an  incident  of  sovereignty,  and 
the  right  to  tax,  being  an  extraordinary  one,  must  be 

5.  exercised  pursuant  to  authority  given,  and  must  be  in 
conformity  with  the  provisions  of  the  statute  relating 

thereto. 

Vol.  46—44 
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It  is  said  in  1  Cooley,  Taxation  (3d  ed.)  598:  ''The 
assessment  being  so  important,  the  statutory  provisions  re- 
specting its  preparation  and  contents  ought  to  be  observed 
with  particularity.  They  are  prescribed  in  order  to  secure 
equality  and  uniformity  in  the  contributions  which  are  de- 
manded for  the  public  service,  and  if  officers,  instead  of  ob- 
serving them,  may  substitute  a  discretion  of  their  own,  the 
most  important  security  which  has  been  devised  for  the  pro- 
tection of  the  citizens  in  tax  cases  might  be  rendered  value- 
less." 

There  being  but  one  statutory  method  for  listing  and 

assessing  bank  stock  in  1909,  which  was  to  list  and  assess  it 

to  the  individual  owners  of  such  stock,  it  follows  that 

6.  the  shares  held  and  owned  by  the  individual  stockhold- 
ers could  not  be  lawfully  assessed  to  the  bank  corpora- 
tion. 

There  was  no  error  in  overruling  appellant's  motion  for  a 
new  trial.    Judgment  aflSrmed. 


Weil  v.  Waterhouse. 

[No.  6,782.    Filed  May  13,  1910.     Rehearing  denied  November  22, 
1910.    Transfer  denied  January  10,  1911.] 

1.  Principal  and  Subety. — Married  Women. — Estoppel  in  Pais.— 
.  A  married  woman  cannot  become  a  surely  or  guarantor,  and  can- 
not be  bound  as  sucli  except  by  an  estoppel  in  pais.    p.  691. 

2.  Estoppel. — Knowledge  of  Facts, — Married  Women, — Suretyship. 
— A  married  woman  cannot  be  bound  by  an  estoppel  in  pais  where 
the  other  party  to  the  contract  knew  the  facts,    p.  691. 

3.  Landlord  and  Tenant. —  Surrender  of  Possession.— Future 
Rents. — A  surrender  of  possession  to  the  landlord,  and  an  ac- 
ceptance by  him,  extinguish  the  lease,  as  well  as  liability  for 
future  rents,    p.  691. 

4.  Appeal. — Instructions. — How  Considered. — ^Instructions  sliould 
be  considered  as  a  whole,  and  if  they  fairly  state  the  law,  the 
Judgment  appealed  from  will  be  affirmed,    p.  692. 

Prom  Dekalb  Circuit  Court;  Emmei  A.  Bratton,  Judge. 
Action  by  Abraham  Weil  against  Amelia  Waterhouse. 
Prom  a   judgment  for  defendant,   plaintiff  appeals.    Aj- 

firmed. 


NOVEMBER  TERM,  1910.  691 

Weil  V.  Waterhouse — 46  Ind.  App.  690. 

Walter  Olds,  for  appellant. 
Lee  J.  Ninde,  for  appellee. 

Hadley,  J. — This  was  an  action  brought  by  appellant 
an^ainst  appellee  to  recover  two  months'  rental  for  certain 
property  owned  by  appellant,  and  which  he  claimed  he  had 
leased  to  appellee. 

Appellee's  defense  was  that  she  was  a  married  woman,  and 
that  the  lease  sued  on  was  signed  by  her  as  surety  or  guar- 
antor for  her  husband ;  also,  that  before  any  of  the  rent  sued 
for  had  accrued  possession  of  the  premises  had  been  surren- 
dered to,  and  accepted  by,  appellant. 

There  was  ample  evidence  to  warrant  the  jury  in  finding 

for  appellee  upon  both  contentions.    As  to  the  first,  it  is  well 

settled  that  there  can  be  no  evasion  of  the  statute 

1.  upon  the  part  of  the  person  who  accepts  an  obligation 
that  a  married  woman  is  powerless  to  execute,  and  she 

could  not  escape  the  statutory  prohibition,  except  for  the 
fact  that  she  may  be  bound  by  an  estoppel  in  pais.  A  mar- 
ried woman  has  no  power  to  deal  as  principal  if  she  is  in  fact 
a  surety.  Field  v.  Campbell  (1905),  164  Ind.  389;  Vogel  v. 
Leichner  (1884),  102  Ind.  55;  Long  v.  Crosson  (1889),  119 
Ind.  3,  4  L.  R.  A.  783. 
There  could  be  no  estoppel  in  pais  in  this  case,  since  the 
evidence  shows  that  appellant  knew  and  understood 

2.  all  of  the   facts,   and   participated  in  the   evasion. 
Field  V.  Campbell,  supra. 

As  to  the  second  contention,  a  surrender  of  the  premises 

and  delivery  of  possession  to  the  landlord  and  acceptance 

thereof  by  him  extinguishes  the  lease  and  liability  for 

3.  future  rents.    Donahoe  v.  Rich  (1891),  2  Ind.  App. 
540;  Terstegge  v.  First  Oermxin,  etc.,  Soc.  (1883),  92 

Ind.  82,  47  Am.  Rep.  135;    Wood,  Landlord  and  Tenant 
§§497,  498. 

Numerous  objections  are  urged  to  instructions  given  by  the 
court  and  the  instructions  refused.    We  have  examined  these 
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instractions,   and  find  that  the  instructions  given, 
4.     taken  as  a  whole,  fairly  state  the  law,  and  that  there 
was  no  reversible  error  in  refusing  the  instructions 
requested. 

There  being  no  reversible  error  in  the  record,  the  judgment 
is  a£5rmed. 


Duetz  v.  Louisville  and  Southern  Indiana 

Traction  Company. 

[No.  7,003.    Filed  April  29,  1910.    Rehearing  denied  November  29, 
1910.    Transfer  denied  January  10,  1911.] 

1.  RAiutOADS. — Interurhan, — "Look  and  Listen"  Rule, — Streets.— 
Contributory  Negligence, — The  "look  and  listen"  rule  governing 
the  conduct  of  persons  at  highways  crossed  by  steam  railroads 
does  not  apply  in  its  strictness  at  the  crossing  of  a  city  street  by 
an  interurban  company.  Indianapolis  St.  R.  Co,  v.  Tenner,  32 
Ind.  App.  311,  Stowers  v.  Citizens  St,  R.  Co.,  21  Ind.  App.  434, 
Citizens  St.  R.  Co,  v.  Helvie,  22  Ind.  App.  515,  Indianapolis  St.  R. 
Co.  V.  Zaring,  33  Ind.  App.  297,  overruled,    p.  694. 

2.  Railroads. — Interurban. — Crossing  Tracks  of,  in  Streets.^Con- 
tributory  Negligence, — Jury. — Whether  a  pedestrian  in  crossing 
an  interurban  railroad  company's  track  when  tlie  car  was  but  a 
half  block  distant  was  guilty  of  contributory  negligence  is  a  ques- 
tion for  the  jury.    p.  694. 

Prom  Clark  Circuit  Court ;  William  C.  Utz,  Special  Judge, 

Action  by  Louise  Duetz,  as  executrix  of  the  will  of  Bernard 
Duetz,  deceased,  against  the  Louisville  and  Southern  Indiana 
Traction  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

J.  K,  Marsh,  for  appellant. 

Charles  D.  Kelso  and  George  H.  Voigt,  for  r.ppellee. 

RoBY,  J. — Appellant  brought  this  action  to  recover  dam- 
ages on  account  of  the  death  of  her  decedent,  averred  to  have 
been  caused  by  appellee's  negligence. 

The  case  was  tried  upon  the  issue  made  by  a  general  denial 
to  the  sixth,  seventh,  eighth  and  ninth  paragraphs  of  the 
complaint.    Demurrers  were  sustained  to  the  first  five  para- 
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graphs,  and  such  action  is  challenged  by  assignment  and  ar- 
gument; but  inasmuch  as  the  judgment  will  have  to  be  re- 
versed on  other  grounds,  these  questions  will  not  be  taken  up, 
it  being  evident  that  the  averments  of  the  four  paragraphs 
held  good  are  inclusive  of  all  that  preceded. 

After  plaintiff  had  closed  her  evidence-in-chief,  the  court 
instructed  the  jury  to  return  a  verdict  for  defendant,  and 
judgment  was  rendered  thereon.  Plaintiff  moved  for  a  new 
trial,  and  presents  for  review  the  question  of  the  correctness 
of  such  instruction. 

Decedent  was  struck  by  an  electric  street-car  on  Court 
avenue  in  the  city  of  Jeffersonville.  There  is  a  steam  rail- 
road track  on  the  north  side  of  said  street,  the  street-car 
track  being  twenty-one  and  nine-tenths  feet  south  thereof. 
The  track  of  the  steam  railroad  curves  to  the  south  at  the 
west  side  of  Wall  street,  which  intersects  Court  avenue  west 
of  that  point.  The  tracks  of  the  two  roads  are  parallel  to 
that  point.  The  Pennsylvania  Railway  Company's  j'-ards 
and  depot  are  on  the  east  side  of  Wall  street  and  north  of 
Court  avenue.  On  the  occasion  when  decedent  was  killed,  a 
locomotive  stood  on  the  track  at  Wall  street,  with  cars  at- 
tached to  it  reaching  back  to  the  railroad  ground.  Steam 
was  escaping  from  the  engine.  Decedent  came  from  the 
north,  passed  around  or  by  the  locomotive,  and  was  struck 
by  an  electric  car  from  the  east.  It  was  on  Sunday  morning. 
Decedent,  who  was  an  elderly  man,  was  going  home  from 
church,  was  walking  rapidly,  and  was  apparently  oblivious 
of  the  approaching  car,  which  was  running  rapidly,  one  wit- 
ness estimating  its  speed  at  twenty  miles,  and  others  at  from 
twelve  to  fifteen  miles,  an  hour.  The  gong  on  the  car  was 
ringing. 

The  negligence  averred  includes  a  charge  that  the  car  was 

run  at  a  dangerous  rate  of  speed,  in  view  of  the  condition 

that  it  was  not  equipped  with  efficient  brakes,  etc. 

1.     That  there  was  evidence  supportive  of  the  averment  of 
appellee's  negligence,  is  not  denied;  but  the  action  of 
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the  court,  in  giving  a  peremptory  instruction,  is  defended 
on  the  sole  ground  that  decedent  was  guilty  of  contributory 
negligence.  In  support  of  this  position  appellee  cites  the 
following  cases  decided  by  this  court :  Indianapolis  St.  B, 
Co.  V.  Tenner  (1904),  32  Ind.  App.  311;  Stowers  v.  Citizens 
St.  R.  Co.  (1899),  21  Ind.  App.  434;  Citizens  St.  B.  Co.  v. 
Helvie  (1899),  22  Ind.  App.  515;  Indianapolis  St.  R.  Co.  v. 
Zaring  (1904),  33  Ind.  App.  297. 

These  cases  proceeded  upon  the  theory  that  the  **look  and 
listen"  rule,  applicable  to  steam  roads  which  cross  public 
highways,  was  applicable,  in  all  of  its  strictness,  to  persons 
crossing  a  street  railway  track  laid  in  a  city  street.  The 
effect  of  an  adherence  to  this  doctrine  would  have  been  to 
convert  public  thoroughfares  into  private  rights  of  way,  de- 
priving persons  using  such  streets  with  vehicles  or  on  foot 
of  the  protection  of  the  law  while  so  doing.  These  considera- 
tions caused  an  abandonment  of  the  doctrine,  and  the  cases 
cited  are  not  expressive  of  the  law.  Indianapolis  St.  R.  Co. 
V.  O'Donnell  (1905),  35  Ind.  App.  312;  Indianapolis  St.  R. 
Co.  V.  Bolin  (1906),  39  Ind.  App.  169;  Indianapolis  St.  B. 
Co.  V.  Schmidt  (1905) ,  35  Ind.  App.  202 ;  Indianapolis  St.  R. 
Co.  V.  Seerley  (1905),  35  Ind.  App.  467;  Saylor  v.  Union 
Tractioh  Co.  (1907),  40  Ind.  App.  381;  Indianapolis  St.  B. 
Co.  V.  Marschke  (1906),  166  Ind.  490;  Indianapolis  Traction, 
etc.,  Co.  V.  Kidd  (1906),  167  Ind.  402,  7  L.  R.  A.  (N.  S.)  143; 
Evansville  St.  R.  Co.  v.  Oentry  (1897),  147  Ind.  408,  37  L 
R.  A.  378,  62  Am.  St.  421. 

.   The  test  of  decedent's  conduct  is  that  of  reasonable  care  in 

view  of  the  circumstances.     There  is  testimony  that  the  car 

was  at  the  middle  of  the  block  when  decedent  started 

2.    across  the  open  space  between  the  tracks.    Whether 
his  conduct  was  negligent,  was  for  the  jury.    Vnion 
Traction  Co.  v.  Vandercook  (1904),  32  Ind.  App.  621;  In- 
dianapolis St.  R.  Co.  V.  O'Donnell  (1905),  35  Ind.  App.  312; 
Indianapolis  St.  R.  Co.  v.  Hoffman  (1907),  40  Ind.  App.  508. 

It  is  not  necessary  to  amplify,  nor  to  enumerate  facts 
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shown  by  the  record  to  which  the  jury  might  give  weight  on 
this  question.  The  peremptory  instruction  ought  not  to  have 
been  given. 

It  is  not  necessary  to  consider  the  point  made  that  a  per- 
emptory instruction  cannot  be  given  in  favor  of  the  party 
having  the  burden,  where  the  issue  depends  on  parol  evi- 
dence.   Haughton  v.  Aetna  Life  Ins.  Co.  (1905),  165  Ind.  32. 

Judgment  reversed,  with  instruction  to  sustain  appellant's 
motion  for  a  new  trial. 


Wallace  v.  Board  of  Commissioners  of  the 

County  of  Shelby. 

[No.  6,620.    Filed  July  1,  1910.    Rehearing  denied  October  14,  1910. 

Transfer  denied  January  12,  1911.] 

1.  Appeal. — Jurisdiction. — Appellate  Court. — ^The  Appellate  Court 
has  no  original  jurisdiction,  its  powers  being  limited  to  the  cor- 
rection of  errors  of  the  trial  courts,    p.  696. 

^.  Appeal. — Legalizing  Acts. — Effect  of,  on  Decision. — ^The  passage 
of  a  legalizing  act  after  an  appeal  has  been  taken  does  not  author- 
ize a  reversal  of  a  judgment  which  was  correct  at  the  time  it  was 
rendered.    14. 696. 

3.  Appeal. —  Cotistitutional  Law. —  Jurisdiction. —  The  Appellate 
Court  has  no  jurisdiction  to  determine  constitutional  questions. 

p.  697. 

4 

Prom  Shelby  Circuit  Court ;  Will  M,  Sparks,  Judge. 

Action  by  Samuel  L.  Wallace  against  the  Board  of  Com- 
missioners of  the  County  of  Shelby.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Frank  L,  Littleton  and  John  J.  Kelly,  for  appellant, 
Oeorge  H.  Meiks,  A.  F,  Wrwy  and  T.  H.  Campbell,  for 
appellee. 

Per  Curiam. — The  questions  arising  upon  this  appeal  are 
identical  with  the  questions  presented  in  the  cases  of  State, 
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ex  rel.,  v.  Parks  (1907),  169  Ind.  93,  and  State,  ex  reL,  v. 
Ooldthait  (1909),  172  Ind.  210,  and  upon  the  authority  of 
these  cases  the  judgment  of  the  court  below  is  affirmed. 

On  Petition  for  Rehearing. 

Rabb,  J. — ^Appellant  earnestly  insists,  in  support  of  his 
petition  for  rehearing  in  this  case,  that  the  decision  of  the 
Supreme  Court  in  the  case  of  the  State,  ex  reL,  v.  Parks 
(1907),  169  Ind.  93,  and  the  case  of  the  State,  ex  rel,  v.  Gold- 
thait  (1909),  172  Ind.  210,  upon  the  authority  of  which  this 
appeal  was  decided  by  this  court,  are  not  controlling  prece- 
dents upon  the  question  presented  by  the  record  herein,  for 
the  reason  that  since  these  cases  were  decided  the  legislature 
has  passed  an  act  legalizing  contracts  entered  into  by  boards 
of  county  commissioners  where  appropriations  have  not 
theretofore  been  made  therefor  by  the  county  council,  thus 
legalizing  and  making  valid  and  binding  the  contract  upon 
which  appellant's  suit  is  predicated. 

It  is  sufficient  to  say,  in  response  to  appellant's  contention, 

that  this  court  is  not  a  court  of  original  jurisdiction,  vested 

with  power  to  determine  cases  upon  their  merits  in  the 

1.  first  instance.     Its  powers  are  limited  to  the  correction 
of  errors  of  law  occurring  in  the  proceedings  and  trial 

of  the  causes  in  the  lower  court  adversely  affecting  the  rights 
of  appellant.    Deal  v.  State  (1895) ,  140  Ind.  354. 

If  the  ruling  and  judgment  complained  of  here  were  right 
at  the  time  they  were  made,  no  subsequent  legislative  enact- 
ment or  event  of  any  character  could  transpose  such 

2.  correct  judgment  or  ruling  into  error.     Here,  under 
the  decisions  referred  to,  the  ruling  and  judgment  of 

the  court  below  were  clearly  correct,  and  this  court  can,  in 
determining  this  appeal,  take  cognizance  of  the  alleged 
curative  act  subsequently  passed  by  the  legislature, 
upon  which  appellant  relies  for  a  reversal  of  the  case. 
"Whether  the  enactment  is  within  the  limits  of  the  constitu- 
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tional  authority  of  the  legislature,  we,  of  course,  cannot  de- 
cide, and  do  not  consider ;  and  whether  the  judgment 
3.     appealed  from  will  bar  another  action  upon  the  con- 
tract sued  upon  in  this,  is  not  a  question  proper  for 
our  consideration,  and  we  do  not  determine  it. 
Appellant's  petition  for  rehearing  overruled. 


Kelley,  Administratrix,   v.  Grand  Trunk 
Western  Railway  Company  et  al. 

[No.  6,882.     Filed  January  12,  1911.] 

1.  Tbial. — Verdict. — Retvrn  of. — Judicial  Acts. — Record. — Section 
570  Burns  1908,  8544  R.  S.  1881,  providing  that  the  verdict  must 
be  in  writing,  signed  by  the  foreman  ''and  when  returned  into 
court  the  foreman  shall  deliver"  it,  imports  that  the  verdict  shall 
be  returned  by  the  Jury  as  a  body  into  open  court;  and  the  act 
of  the  Judge  in  receiving  the  verdict  is  a  Judicial  one.    p.  699. 

2.  Tmal. — Verdict. — Interrogatories. —  Conflict, —  How  Determined, 
— In  determining  whether  there  is  an  irreconcilable  conflict  be- 
tween the  general  verdict  and  the  answers  to  interrogatories, 
only  the  pleadings,  verdict  and  answers  will  be  considered,    p.  700. 

3.  Tmal. —  Verdict. —  Interrogatories, —  Return  of. —  Record. — ^The 
record  on  appeal  should  show  affirmatively  that  the  verdict  and 
answers  to  Interrogatories  to  the  Jury  were  returned  into  open 
court,  and  not  merely  that  they  were  filed  with  the  clerk,    p.  700. 

4.  Appeal — Record. — Inferences. — ^The  court  on  appeal  will  in- 
dulge inferences  to  sustain  the  regularity  of  the  trial  court's  pro- 
cedure, but  an  appellant  must  affirmatively  show  harmful  rulings 
in  order  to  overcome  the  presumption  in  favor  of  the  decision  of 
the  trial  court    p.  700. 

5.  Gabbiers. — Railroads. — Shoio  Trains, — Contracts. — 'Negligence. — 
Where  the  owner  of  a  circus,  including  cars  for  transportation, 
hired  a  railroad  company  to  furnish  the  motive  power  and  neces- 
sary train  crew  for  transportation,  further  agreeing  to  save  the 
railroad  harmless  from  any  damages  caused  by  negligence  in  such 
transportation,  and  a  collision  occurs  because  of  such  crew's  neg- 
ligence, causing  the  death  of  an  employe  of  the  circus  company, 
the  railroad  company  Is  not  liable,    p.  701. 

6.  Trial. — Interrogatories. — Issues. — Interrogatories  must  call  for 
facts  within  the  issues,    p.  703. 
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7.  Pleading. — General  Denial. — Negligence. — ^The  answer  of  gen- 
eral denial  in  a  negligence  case  puts  in  issue  every  fact  necessary 
to  sustain  the  charge  of  negligence,    p.  703. 

8.  Negligence. — Duty. — Violation  of. — ^To  establish  negligence  a 
duty  and  a  violation  thereof  must  be  shown,    p.  703. 

9.  Negligence. —  Carriers. —  Relation. —  Interrogatories, —  In  an 
action  by  the  administratrix  of  an  employe  of  a  circus  company 
against  a  railroad  company  for  negligence,  it  is  proper  to  submit 
an  interrogatory  aslsing  as  to  any  relationship  existing  between 
the  railroad  company  and  the  decedent,    p.  703. 

10.  Cabriess. —  Negligence, —  General  Denial. —  Contract  of  Trans- 
portation.— Evidence. — In  an  action  by  the  administratrix  of  a 
deceased  employe  of  a  circus  company  against  a  railroad  com- 
pany for  negligence  in  transporting  such  employe,  the  contract  of 
transportation  between  the  railroad  company  and  the  circus  com- 
pany is  admissible  in  evidence  under  the  general  denial  to  the 
complaint,  .p.  703.  i 

11.  Cabbiebs. —  Private. —  Circus  Companies, —  Contracts. —  Public 
Policy. — Contracts  between  circus  companies  and  railroad  com- 
panies by  which  the  railroad  companies  transport  the  circus 
trains,  but  without  liability  for  negligence,  are  not  contrary  to 
public  policy,    p.  704. 

Prom  Miami  Circuit  Court;  Joseph  N.  Tillett,  Judge . 

Action  by  Rose  Kelley,  as  administratrix  of  the  estate  of 
John  F.  Kelley,  deceased,  against  the  Grand  Trunk  Western 
Railway  Company  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Oeorge  W.  Galvin,  Frank  D.  Butler  and  William  A,  Read- 
ing, for  appellant. 

Anderson,  Parker  &  Crabill,  for  appellee. 

Myers,  C.  J. — Appellant  brought  this  action  against  the 
Grand  Trunk  Western  Railway  Company  (which  we  shall 
hereafter  refer  to  as  the  company)  and  Benjamin  E.  Wal- 
lace to  recover  damages  on  account  of  the  death  of  John  P. 
Kelley.  The  complaint  was  in  one  paragraph,  answered  by 
separate  denials.  Appellee  Wallace  had  the  verdict  of  a 
jury  in  his  favor,  and  the  court  rendered  judgment  on  the 
verdict.  The  motion  of  appellee  company  for  judgment  in 
its  favor  upon  the  interrogatories  and  answers  of  the  jury 
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thereto,  notwithstanding  the  general  verdict  in  favor  of  the 
appellant,  was  sustained,  and  this  ruling  is  assigned  as  error. 

Appellant  makes  the  point  that  the  record  does  not  show 
that  the  interrogatories  were  submitted  to  the  jury  in  accord- 
ance with  the  provisions  of  the  act  of  1897  (Acts  1897  p.  128, 
§572  Burns  1908).  Appellees  insist  that  the  question  relied 
on  by  appellant  is  not  presented  by  the  record. 

The  record  does  not  show  the  submission  of  the  issues  to  a 
jury,  or  that  a  verdict  of  a  jury  was  returned  into  court,  or 
that  the  interrogatories  found  in  the  record  were  submitted 
to  a  jury,  or  that  the  interrogatories  and  answers  thereto 
were  returned  into  court.  The  record  does  show  that  on  De- 
cember 12,  1907,  **  there  was  filed  with  the  clerk  of  the  Miami 
circuit  court  the  verdict  of  the  jury  in  the  above-entitled 
cause."  Then  follows  a  copy  of  the  verdict  thus  filed.  It 
also  appears  that  on  the  same  day  there  were  filed  with  the 
clerk  of  said  court  **the  following  interrogatories,  with  an- 
swers by  the  jury  thereto,,in  the  above-entitled  cause.'*  Then 
follow  the  title  of  the  cause,  and  a  copy  of  the  interroga- 
tories and  answers.  It  is  not  disclosed  by  the  record  that 
the  complaint  or  the  answers  thereto,  or  that  either  of  the 
aforesaid  proceedings  was  given  a  docket  number.  It  does 
appear  that  a  motion  for  judgment  was  filed  by  said  com- 
pany in  cause  No.  6,246,  Rose  Kelley,  Administratrix,  v. 
Grand  Trunk  Western  Railway  Company  et  al.,  which  mo- 
tion, upon  a  certain  day  of  a  certain  month  of  a  certain  year, 
and  on  a  certain  judicial  day  of  a  term  of  the  Miami  Circuit 
Court,  was,  by  the  judge  of  that  court,  acted  upon  and  sus- 
tained. A  judgment  was  duly  rendered  in  favor  of  appel- 
lees and  against  appellant. 

Our  statute  (§570  Burns  1908,  §544  R.  S.  1881)  provides 

that  the  verdict  **must  be  reduced  to  writing  and  signed  by 

the  foreman;  and  when  returned  into  court  the  fore- 

1.     man  shall  deliver  the  verdict,  and  either  party  may 

poll  the  jury."  This  statute  evidently  means  that  the 

verdict  shall  be  returned  by  the  jury  as  a  body  into  open 
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court,  and  there  delivered  by  the  foreman.  The  doing  of 
these  things  by  the  jury  must  be  taken  as  a  part  of  the  ju- 
dicial proceedings  of  the  particular  case.  It  is  not  insisted 
that  the  clerk  of  a  court  is  authorized  to  do  any  act  in  this 
regard  in  its  nature  judicial.  To  take  the  place  of  the  judge 
of  the  court,  preside  at  the  return  of  a  verdict,  receive  it, 
and  discharge  the  jury  are  judicial  acts.  Willett  v.  Porter 
(1873)„42  Ind.  250. 

In  this  case,  without  any  showing  that  the  issues  or  that 
the  interrogatories  were  submitted  to  a  jury,  copies  of  what 
purport  to  be  a  verdict  of  the  jury,  and  the  interrogatories 
and  answers  thereto,  appear  in  the  record  as  having  been 
filed  with  the  clerk  of  the  Miami  circuit  court.  Who  filed 
them,  or  what  proceedings  were  had  in  the  cause,  after  the 
issues  were  closed,  leading  up  to  the  filing  with  the  clerk  of 
such  verdict,  interrogatories  and  answers,  are  not  shown. 
The  clerk  made  up  the  record  as  requested  by  appellant.  If 
we  may  infer  from  the  fact  that  the  precipe  directed  the 
clerk  to  furnish  appellant  with  a  transcript  of  certain  des- 
ignated proceedings  had  in  a  certain  cause,  wherein  a  judg- 
ment, regular  on  its  face,  is  here  challenged,  that  the  other 
proceedings  found  in  the  transcript  had  reference  to  and 
were  a  part  of  the  same  proceedings,  then  we  would  perhaps 
be  authorized  to  consider  the  question  sought  to  be  raised  by 
the   assignment   of   error,    for   in   determining  that 

2.  question  we  look  only  to  the  complaint,  answers,  gen- 
eral verdict  and  answers  of  the  jury  to  the  interroga- 
tories.    City  of  Jeffersonville  v.  Gray  (1905),  165  Ind.  26. 

So  it  seems  that  the  question  in  this  case,  arising  upon 

3.  the  merits;  will  be  reached  only  through  the  channel 
of  inferences,  a  mode  of  procedure  we  are  compelled 

to  condemn.     It  is  now  an  elementary  principle  of  law  that 
inferences  may  be  indulged  in  support  of  the  rulings,  pro- 
ceedings and  judgment  of  the  trial  court,  but  not  in 

4.  favor  of  one  who  attacks  such  action  of  such  court 
In  this  jurisdiction,  appellate  courts  may  search  the 
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record  to  afSrm  a  judgment,  but  they  will  not  reverse  a 
judgment  unless  it  affirmatively  appears  from  the  record 
that  the  rulings  of  the  lower  court  wore  harmful  to  appel- 
lant. The  burden  is  on  the  one  who  alleges  harmful  error, 
to  present  a.  record  clearly  excluding  the  presumption  in 
favor  of  the  proceedings  and  judgment  of  the  trial  court. 
Schugart  v.  Miles  (1890),  125  Ind.  445,  450;  Allen  v.  Gavin 
(1892),  130  Ind.  190;  Brown  v.  State  (1895),  140  Ind.  374; 
Greer-Wilkinson  Lumber  Co,  v.  Steen  (1906),  37  Ind.  App. 
595;  Evansville,  etc.,  R.  Co,  v.  Lavender  (1893),  7  Ind.  App. 
655;  Selvage  v.  Green  (1910),  45  Ind.  App.  642;  Ewbank's 
Manual  §5.  While  the  judgment  in  this  case  might,  with 
propriety,  be  affirmed  on  the  ground  of  uncertainty  appear- 
ing upon  the  face  of  the  record  before  us,  yet  we  are  dis- 
posed to  decide  it  upon  its  merits. 

The  facts  in  this  case  are  developed  by  the  answers  of  the 
jury  to  interrogatories.    From  these  answers,  in  substance,  it 

appears  that  said  Wallace,  in  the  summer  of  1903,  was 
5.    the  owner  of  circus  property,  and  engaged  in  giving 

circus  performances,  and  as  a  part  of  his  outfit  he 
owned  and  used  thirty-seven  railroad  cars  to  transport  his 
property  and  employes  from  place  to  place  over  railroads; 
that  on  August  6  and  7,  1903,  John  F.  Kelley  was  in  Wal- 
lace's employ;  that  on  August  6,  1903,  Wallace  gave  an  ex- 
hibition at  Charlotte,  Michigan,  which  town  was  on  said 
company's  line  of  railway,  and  on  that  evening  said  property 
and  the  employes  of  said  Wallace,  including  appellant's  de- 
cedent, were  placed  in  said  cars  to  be  transported  over  said 
company's  railroad  to  La  Peer,  Michigan;  that  said  show 
cars  were  divided  into  a  train  of  two  sections  of  eighteen  cars 
each ;  that  decedent  was  carried  in  the  rear  car  of  the  first 
section ;  that  near  Durand,  Michigan,  the  rear  section  of  said 
train  ran  into  the  rear  end  of  the  forward  section,  demolish- 
ing the  car  in  which  said  decedent  was  riding,  and  he  was 
thereby  killed;  that  said  cars  were  delivered  to  said  com- 
pany under  and  by  virtue  of  a  written  contract  between  said 
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company  and  said  Wallace.  In  said  contract  it  was  stip- 
ulated that  the  contract  was  not  made  with  the  company  as 
carriers,  either  common  or  special,  and  because  of  the  inad- 
equate consideration  for  any  such  undertaking  Wallace  re- 
leased said  company  from  all  liability  in  respect  to  said 
circus  and  menagerie,  and  from  any  loss  or  damage  that 
might  be  caused  to  persons  or  property  to  be  carried  under 
said  agreement,  and  agreed  to  indemnify  and  save  harmless 
said  company  from  all  loss  or  charges,  no  matter  how  caused, 
occurring  to  or  sustained  by  any  person.  It  was  also  stipu- 
lated that  said  company  was  to  be  held  only  as  hirers  of 
motive  power  and  of  men  to  operate  the  train,  and  of  the 
rights  to  use  the  roads  and  tracks  of  the  company  to  the  ex- 
tent necessary  in  the  premises,  and  the  conductors,  en- 
gineers and  trainmen  to  be  furnished  by  the  company,  who 
were  to  be  deemed  the  servants  of  the  contractors,  and  to  be 
operating  said  motive  power,  cars  or  trains  under  the  orders, 
directions  and  control  of  said  contractors,  subject  to  certain 
conditions  named,  and  the  rules,  regulations  and  time-table 
of  the  company  governing  the  movement  of  trains ;  that  the 
company  was  not  to  be  liable  to  the  contractors,  person  or 
persons,  whomsoever,  using  said  cars  under  said  contract^ 
for  any  loss,  damage,  injury  or  harm  that  might  happen  or 
be  caused  to  said  property  or  persons.  Under  this  contract 
the  cars  in  all  respects  as  to  running  gears,  etc.,  were  to  be 
acceptable  to  the  company,  and  the  dimensions  not  to  exceed 
the  standards  of  the  company,  and  to  conform  to  the  require- 
ments of  the  United,  States  laws  as  to  the  height  of  draw- 
bars, and  to  be  equipped  with  grab-irons,  vertical  plane,  au- 
tomatic couplers  and  air-brakes,  and  the  company  had  the 
right  to  reject  for  transportation  any  cars  not  conforming  to 
said  requirements.  The  cars  were  to  be  loaded  and  un- 
loaded by  the  contractors,  and  the  trains,  if  possible,  to 
arrive  at  the  place  of  exhibition  at  or  before  8  o'clock  a.m. 
on  the  day  of  exhibition.  The  contract  contained  many 
other  provisions  unnecessary  here  to  set  forth. 
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In  the  complaint  the  alleged  acts  of  negligence  are  that  on 
August  7,  1903,  said  company's  servants  operated  said  en- 
gines so  carelessly  and  negligently  that  at  or  near  the  town 
of  Durand,  Michigan,  on  the  line  of  said  company's  rail- 
road, said  two  sections  were  negligently  and  carelessly  suf- 
fered, permitted  and  allowed  to  collide,  and  to  be  thrown 
from  the  track  and  overturned,  and  in  such  collision,  and 
the  wreck  incident  thereto,  said  decedent  was  instantly  killed. 

Appellant  insists  that  the  interrogatory  and  answer  of  the 

jury,  showing  the  contract  between  the  railway  compiEiny  and 

Wallace,  should  not  be  considered,  for  the  reason  that 

6.  it  had  reference  to  a  fact  not  within  the  issues  of  the 
case.     It  is  true  that  interrogatories  must  relate  to 

questions  of  fact  within  the  issues.    Illinois  Cent.  R.  Co.  v. 

Cheek  (1899),  152  Ind.  663;  §572,  supra.     Since  this  is  an 

action  founded  upon  actionable  negligence,  the  gen- 

7.  eral  denial  put  in  issue  every  essential  fact  necessary 
for  appellant  to  establish  before  she  could  insist  upon 

a  verdict.    The  burden  was  on  appellant  to  establish  all  of 
the  essential  elements  of  actionable  negligence,  and 

8.  as  **  there  is  no  negligence  without  a  violation  of  some 
duty,  and  there  can  be  no  violation  of  duty  unless 

such    duty   exists"    (Consolidated  Stone   Co.   v.    Redman 
[1899],  23  Ind.  App.  319,  327),  it  was  therefore  impor- 
tant to  show  the  relationship  between  decedent  and 

9.  the  company  at  and  prior  to  the  time  of  the  accident, 
and  by  proper  interrogatories  have  the  jury  disclose 

such  relationship.  It  is  alleged  in  the  complaint,  and  the  fact 
is  found  by  the  jury,  that  appellant's  decedent  at  the  time 
of  the  accident  was  in  the  employ  of  Wallace,  and  was  riding 
in  one  of  his  show  cars  then  being  transported  by  appellee 
company  over  its  line  of  railroad  under  the  terms  of  a  writ- 
ten agreement  between  said  company  and  Wallace. 

10.  This  agreement  between  the  company  and  Wallace 
was  admissible  under  the  general  issue  as  tending  to 

establish  the  relationship  between  the  parties,  and  to  show 
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the  duty  owing  by  the  company  to  decedent.  Blank  v.  lUi- 
nois  Cent  R.  Co.  (1899),  182  111.  332,  336 ;  Pemisylvania  Co. 
V.  Dean  (1884),  92  Ind.  459;  Menaugh  v.  Bedford  Belt  B. 
Co.  (1901),  157  Ind.  20.  The  contract  in  this  case  appears  to 
be  one  in  general  use  throughout  the  country  between  rail- 
road companies  and  show  companies,  where  the  latter  have 
their  own  cars  in  which  to  transport  their  property  and  em- 
ployes from  point  to  point.   The  validity  of  such  con- 

11.  tracts,  exempting  the  carrier  from  liability  for  negli- 
gence, and  providing  that  the  carrier's  obligation 
should  be  that  of  a  private  carrier  only,  has  been  generally  up- 
held as  not  being  contrary  to  public  policy.  Cleveland,  etc., 
R.  Co,  v.  Henry  (1908),  170  Ind.  94;  Pittsburgh,  etc,  R,  Co. 
V.  Mahoney  (1897),  148  Ind.  196,  40  L.  R.  A.  101,  62  Am.  St. 
503;  Russell  v.  Pittsburgh,  etc,  R.  Co.  (1901),  157  Ind.  305, 
55  L.  R.  A.  253,  87  Am.  St.  214;  Louisville,  etc,  R.  Co.  v. 
Keefer  (1896),  146  Ind.  21,  38  L.  R.  A.  93,  58  Am.  St.  348; 
State,  ex  rel.,  v.  Cadwallader  (1909),  172  Ind.  619,  639;  Wil- 
son V.  Atlantic,  etc,  R.  Co.  (1904),  129  Fed.  774;  Blank  v. 
Illinois  Cent.  R.  Co.,  supra;  Robertson  v.  Old  Colony  R.  Co. 
(1892),  156  Mass.  525,  32  Am.  St.  482 ;  Coup  v.  Wabash,  etc, 
R.  Co.  (1885),  56  Mich.  Ill,  22  N.  W.  215,  56  Am.  Rep.  374; 
Chicago,  etc,  R.  Co.  v.  Wallace  (1895) ,  66  Fed.  506, 14  C.  C, 
A.  257 ;  1  Hutchinson,  Carriers  (3d  ed.)  §88 ;  Moore,  Carriers 
§38.  Applying  the  law  as  announced  in  the  cases  and  text- 
books last  cited  to  the  facts  as  disclosed  by  the  answers  of  the 
jury  to  the  interrogatories  in  this  case,  we  are  compelled  to 
hold  that  the  ruling  of  which  appellant  complains  was  not 
erroneous. 

Judgment  affirmed. 
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Treharne  v.  Matson. 

[No.  6,769.     Filed  January  12,  1911.] 

1.  Replevin. — Evidence. — Records  of  Foreign  Justices  of  the  Peace. 
—  Amendments.-^  In  an  action  in  replevin,  where  defendant 
claimed  title  by  virtue  of  a  Judgment  of  a  justice  of  the  peace  of 
another  state,  amendments  to  the  notice  and  constable's  return 
in  the  action  before  the  Justice  are  admissible  in  evidence  pro- 
vided the  Judgment  was  not  void.    p.  711. 

2.  Judgment. — Foreign. — Conclusiveness  of, — ^Judgments  rendered 
by  courts  of  other  states  are  conclusive  until  vacated  or  set  aside, 
where  such  courts  have  Jurisdiction  of  the  persons  and  of  the  sub- 
ject-matter,   p.  711. 

3.  Judgment. — Justice  of  the  Peace. — Defense. — Burden  of  Proof, 
— Where  a  defendant  relies,  for  his  defense,  upon  a  Judgment  of 
a  Justice  of  the  peace  of  a  sister  state,  he  must  plead  and  prove 
the  facts  necessary  to  show  Jurisdiction,    p.  712. 

4.  Justices  op  the  Peace. — Jurisdiction. — Illinois. — Illinois  Jus- 
tices of  the  peace  have  Jurisdiction  in  cases  of  Implied  contract, 
and  in  attachment,  where  the  amount  demanded  does  not  exceed 
$200.    p.  712. 

5.  Justices  op  the  Peace. — Notice. — Amendments. — In  Illinois, 
Justices  of  the  peace  have  power  to  publish  and  post  notices, 
amend  defective  returns  and  records  of  the  court,  and  to  restore 
lost  records,  and  such  amended  or  restored  records  have  the  same 
effect  as  if  originally  made  as  corrected  or  restored,    pp.  712, 716. 

6.  Judgment. —  Elements. —  Publication  Notice. —  An  Illinois  stat- 
ute giving  to  courts.  Including  those  of  Justices  of  the  peace, 
power  to  amend  or  restore  the  "record  of  any  Judgment,"  gives 
the  right  to  amend  or  restore  the  publication  notice,    p.  715. 

7.  Replevin. — Judgment. — Recitals. — Collateral  Attack, — ^An  action 
of  replevin  In  this  State  tz  irecover  property  sold  by  virtue  of  a 
Judgment  of  a  Justice  of  tha  peace  in  Illinois  constitutes  a  collat- 
eral attack  upon  such  Judgment,  and  the  recitals  in  such  Judgment 
are  conclusive  upon  the  parties  thereto,    p.  717. 

8.  Tbial. — Admission  of  Evidence, — Harmless  Error, — The  admis- 
sion of  a  letter,  In  a  replevin  case,  tending  to  show  that  an  Illi- 
nois Justice  of  the  peace  had  Jurisdiction  over  the  parties  in  a 
case  before  him.  Is  harmless,  where  the  record  showed  such  Juris- 
diction.^ p.  718. 

9.  Replevin. — Right  of  Possession. — Right  of  possession  will  sus- 
tain an  action  In  replevin,    p.  718. 

Prom  Steuben  Circuit  Court;  Emmet  A,  Bratton,  Judge 
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Action  by  Anna  Treharne  against  Lewis  I.  Matson.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Alphonso  C.  Woody  iot  appellant. 

A,  P.  Clark  Matson  and  Robert  W.  McBride,  for  appellee. 

Felt,  J. — This  is  an  appeal  from  the  Steuben  Circuit 
Court  in  an  action  of  replevin,  brought  by  appellant  against 
appellee  for  possession  of  a  piano  and  stool  and  for  damages 
for  the  unalwful  detention  of  the  property. 

The  complaint  is  in  one  paragraph,  which  was  answered 
by  a  general  denial 

The  record  also  shows  that  the  parties  to  the  action  en- 
tered into  an  agreement  that  under  the  general  denial  all 
defenses  might  be  proved  to  the  same  extent  and  for  all  pur- 
poses as  if  specially  pleaded,  and  that  appellant  might  prove 
any  facts  that  would  be  admissible  under  a  reply  to  a  special 
answer. 

The  cause  was  tried  by  the  court  without  a  jury,  the  find- 
ing w^as  for  appellee,  and  judgment  was  rendered  that  appel- 
lant take  nothing  by  her  action. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  the  action  of  the  court  in  overruling  this  mo- 
tion is  the  error  relied  on  for  a  reversal  of  the  judgment. 

A  new  trial  was  asked  on  the  grounds  that  the  decision  was 
contrary  to  law  and  was  not  sustained  by  the  evidence,  and 
that  the  court  erred  in  admitting  in  evidence,  over  the  objec- 
tion of  appellant,  certain  statutes  and  decisions  of  the  su- 
preme and  appellate  courts  of  t^e  State  of  Illinois,  and  the 
transcript  of  the  docket  entries,  proceedings,  judgment,  pa- 
pers and  files  in  the  case  of  Illinois  College  Hospital  v.  Dan- 
iel J.  A.  Treharne  and  Mrs.  Treharne,  before  George  H. 
Woods,  a  justice  of  the  peace  in  and  for  the  town  of  North 
Chicago,  Cook  county,  Illinois,  and  also  in  admitting  a  cer- 
tain letter  written  from  New  York  by  the  husband  of  appel- 
lant to  J.  B.  Belford,  at  Chicago,  Illinois,  who  was  shown  to 
have  a  business  connection  with  the  garnishee  defendant  in 
said  suit. 
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It  appears  that  appellant  in  1903  resided  in  the  city  of 
Chicago,  Illinois,  and  that  in  1893  she  had  received  from  her 
mother  as  a  gift  the  piano  and  stool  in  controversy;  that 
previous  to  October  30,  1903,  she,  in  company  with  her  hus- 
band, Daniel  J.  A.  Trehame,  left  the  city  of  Chicago  with  the 
intention  of  going  to  Wales,  and  did  not  return  to 
Chicago  until  December,  1904 ;  that  in  August,  1903,  before 
leaving  Chicago,  they  stored  their  household  goods,  including 
said  piano  and  stool,  with  the  Chicago  and  West  Suburban 
Express  Company,  in  the  city  of  Chicago;  that  on  October 
30,  1903,  the  Illinois  College  Hospital  commenced  proceed- 
ings in  attachment  against  appellant  and  her  husband,  on  a 
demand  for  the  sum  of  $49,  before  George  H.  Woods,  a  jus- 
tice of  the  peace  for  the  town  of  North  Chicago,  Cook  county, 
Illinois,  and  in  this  proceeding  said  piano  and  stool  were  at> 
tached,  and  the  storage  company  was  summoned  to  appear  to 
the  attachment  proceteding  as  garnishee  defendant. 

The  record  does  not  show  that  any  summons  was  issued  or' 
served  on  appellant.  She  offered  in  evidence  the  transcript 
of  the  record  of  Justice  Geoi^e  H.  Woods  in  said  attachment 
suit,  together  with  a  certified  copy  of  attachment  notice  and 
the  writ  of  attachment  certified  to  by  the  justice  on  January 
9,  1905,  which  notice,  so  admitted  in  evidence,  shows  the 
issuance  of  a  writ  of  attachment  in  said  suit  against  appel- 
lant and  her  husband,  directed  to  any  constable  of  said 
county ;  that  the  cause  had  been  continued  for  trial  until  De- 
cember 11,  1904,  at  1  o'clock  p.  m.,  and  said  defendants  were 
required  by  the  notice  to  appear  at  the  office  of  the  justice  of 
the  peace.  No.  125  Clark  street,  in  the  town  of  South  Chi- 
cago, Cook  county,  Illinois,  which  notice  appeared  to  be 
signed  by  the  justice  on  November  26,  1904. 

The  transcript  further  shows  the  publication  of  this  notice 
by  posting  in  three  public  places,  according  to  the  provisions 
of  the  Illinois  statutes,  **and  by  mailing  a  copy  of  said  notice 
at  Chicago,  Illinois,  addressed  to  the  within-named  defend- 
ant, at  New  South  Wales,  Australia,  being  the  place  of  resi- 
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dence  stated  in  the  affidavit  for  attachment  herein,"  which 
proof  was  signed  by  A.  M.  Chase,  constable  of  said  court,  and 
bore  date  of  November  26, 1904. 

The  writ  of  attachment  also  shows  the  residence  of  appel- 
lant and  her  husband  to  be  **New  South  Wales,  Australia." 
Said  writ  directed  the  constable  to  attach  so  much  of  the 
personal  estate  of  said  Daniel  J.  A.  Treharne  and  Mrs.  Tre- 
harne  as  might  be  found  in  Cook  county,  sufficient  to  satisfy 
the  debt  and  costs  of  plaintiff  in  that  action,  And  also  di- 
rected the  constable  to  summon  said  Trehames  to  appear 
before  said  justice  in  his  office  at  the  town  of  North  Chicago, 
in  said  county  and  state,  on  November  26,  1903,  at  the  hour 
of  1  o'clock  p.  m.,  and  to  summon,  as  garnishee,  all  persons 
whom  the  plaintiff  or  its  agents  might  direct  to  appear  before 
said  justice. 

This  writ  of  attachment  bore  date  of  October  30, 1903,  and 
was  signed  by  said  justice. 

The  constable's  return  shows  that  he  executed  the  writ  by 
summoning,  as  garnishee  defendant,  the  Chicago  and  West 
Suburban  Express  Company,  and  the  return  thereof  bore 
date  of  November  5,  1903.  The  return  also  shows  the  levy 
of  the  writ  of  attachment  upon  the  piano  and  stool,  and 
other  personal  property  of  appellant  and  her  husband. 

The  record  of  the  justice,  offered  by  appellant,  further 
shows  that  on  October  30,  1903,  the  affidavit  and  bond  of 
appellant  were  filed  before  the  justice;  that  on  November 
26,  1903,  at  2  o'clock  p.  m.,  the  cause  was  called,  and  con- 
tinued until  December  11,  1903,  at  1  o'clock  p.  m.,  for  pub- 
lication of  notice  issued  to  constable,  A.  M.  Chase,  which 
notice,  returned  by  him,  shows  the  posting  of  three  notices 
at  the  office  of  three  several  justices  of  the  peace  at  No.  27 
North  Clark  street,  Chicago.  Illinois,  and  the  mailing  of  no- 
tices as  aforesaid.  This  transcript  also  shows  that  on  De- 
cember 11,  1903,  before  said  justice  in  his  court  room  at 
27  North  Clark  street,  Chicago,  at  1  o'clock  p.  m.,  the  case 
was  called,  and  that  "defendant  defaults."    The  record 
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shows  the  swearing  of  one  witness,  a  finding  for  plaintiff  in 
the  sum  of  $49,  and  an  answer  of  the  garnishee,  showing  pos- 
session of  household  goods  belonging  to  defendants,  which 
were,  by  the  judgment,  ordered  to  be  turned  over  to  the  con- 
stable, A.  M.  Chase,  to  be  sold  to  satisfy  the  judgment  and 
costs.  The  constable's  return  under  date  of  January  23, 
1904,  shows  the  sale  of  the  property,  the  proceeds  amounting 
to  $102.40.  The  record  further  shows  the  sale  of  this  prop- 
erty to  A.  P.  Clark  Matson,  a  member  of  the  firm  of  Cameron 
&  Matson,  attorneys  for  the  Illinois  College  Hospital,  and 
that  thereafter  said  Matson  claimed  to  sell  the  goods  to  his 
father  (appellee),  and  they  were  shipped  to  him  at  Pleasant 
Lake,  Steuben  county,  Indiana. 

This  action  was  commenced  in  the  Steuben  Circuit  Court 
on  June  22,  1905,  after  a  demand  upon  appellee  for  posses- 
sion of  the  piano  and  stool.  Appellee  gave  a  delivery  bond 
and  retained  possession  of  the  properly.  On  August  6,  1906, 
after  appellant  had  commenced  her  action,  A.  M.  Chase,  con- 
stable in  the  court  of  said  justice  of  the  peace  in  Chicago, 
served  notice  upon  appellant  that  he  would,  August  7,  1906, 
before  George  H.  Woods,  justice  of  the  peace,  ask  leave  to 
amend  his  return  upon  said  attachment  notice  as  follows: 
**By  inserting  after  the  words  *by  mailing'  the  word  'sepa- 
rately,' and  by  inserting  after  the  words  'addressed  to'  the 
words  'each  of,  and  by  adding  the  letter  's'  to  the  word 
'defendant.'  " 

On  October  20,  1906,  on  order  of  said  justice,  personal  no- 
tice was  served  on  appellant  and  also  given  by  posting,  as  in 
the  original  attachment  proceeding,  and  for  the  same  time, 
of  an  application  by  A.  P.  Clark  Matson,  asking  said  justice 
of  the  peace  to  make  an  order  in  the  case  of  Illinois  College 
Hospital  V.  Trehame  &  Trehame,  reciting  what  was  the  sub- 
stance and  effect  of  said  notice  and  attachment  issued  by  said 
justice  of  the  peace  in  said  cause  of  action  on  November  26, 
1903.  It  was  alleged  in  the  application  that  the  original  at- 
tachment notice  issued  in  said  cause,  and  the  return  thereon 
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by  the  constable,  had  been  lost.  On  November  16,  1906, 
notice  was  served  on  appellant,  that  upon  November  17, 1906, 
a  motion  would  be  made  before  George  H.  Woods,  justice  of 
the  peace,  on  behalf  of  A.  M.  Chase,  constable,  to  amend  his 
return  on  the  attachment  notice  issued  to  him  by  said  justice 
in  said  cause  on  November  26,  1903.  The  motion  was 
granted,  amendment  made  and  return  filed.  Appellant  did 
not  appear  before  the  justice  of  the  peace  at  the  time  set 
for  hearing  of  these  various  motions  and  applications,  and 
they  were  heard  in  her  absence.  On  November  5,  1906,  pur- 
suant to  the  notice,  said  justice  of  the  peace,  by  his  amended 
record,  showed  that  witnesses  were  sworn  and  examined,  and 
evidence  introduced,  from  which  he  found  that  defendants 
(one  of  whom  is  appellant)  have  had  due  notice  of  said  ap- 
plication and  of  the  time  set  for  hearing,  in  accordance  with 
the  statutes  in  such  cases  made  and  provided ;  that  the  state- 
ments in  said  application  are  true  as  therein  set  forth ;  that 
said  A.  P.  Clark  Matson  is  interested  in  the  judgment  hereto- 
fore entered  in  this  case,  and  that  the  original  publication 
notice  has  been  lost  or  destroyed,  without  the  fault  or  neg- 
lect of  said  Matson,  and  that  it  cannot  be  supplied  by  a  duly 
certified  copy  thereof,  and  that  loss  or  damage  may  result 
to  him  unless  supplied,  or  the  "substance  of  the  publication 
notice  so  lost  or  destroyed"  be  entered  in  the  records  in  ac- 
cordance with  the  statutes  in  such  case  made  and  provided. 
Said  justice  of  the  peace  also  found  what  the  substance 
of  the  original  publication  notice,  so  lost  or  destroyed,  was. 
This  restored,  or  amended  record,  leaving  out  the  matters 
about  which  there  is  no  controversy,  shows  *'due  notice  of  the 
application  and  time  set  for  hearing  thereof"  to  appellant 
and  her  husband  in  said  cause  before  said  justice  of  the 
peace,  demanding  judgment  for  $49  and  costs,  and  that  the 
writ  of  attachment  had  been  issued  and  levied,  and  that  the 
cause  was  set  for  trial  on  December  11,  1903,  at  1  o'clock 
p.  m.,  at  the  office  of  said  justice  of  the  peace  in  North 
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Chicago,  in  said  county  and  state.  The  amended  return  of 
the  constable  shows  publication  of  the  notice  by  posting, 
according  to  the  Illinois  statutes. 

It  is  contended  by  appellant  that  the  original  judgment 
before  the  justice  of  the  peace  in  Chicago,  and  the  attach- 
ment proceedings  resulting  in  the  sale  of  said  piano 

1.  and  stool,  were  void,  and  that,  such  being  the  case,  no 
amendment  could  vitalize  the  proceeding  so  as  to  de- 
vest appellant  of  her  title  to  the  property  in  question. 

It  is  also  contended  by  appellant  that  the  law  of  the 
State  of  Illinois,  permitting  amendments  to  records  and 
papers,  and  restoring  lost  records,  does  not  apply  to  courts 
of  justices  of  the  peace. 

On  behalf  of  appellee,  it  is  contended  that  due  notice 
under  the  law  of  Illinois  was  given,  and  that  the  proceedings 
in  attachment  were  regular,  but  that  the  notice  was  lost  or 
destroyed,  and  the  return  on  the  notice  by  the  constable  was 
not  made  according  to  the  facts  which  existed  at  the  time  of 
the  original  trial;  that  the  amendments,  which  were  per- 
mitted by  the  justice  of  the  peace,  did  not  alter  the  record 
as  to  what  actually  occurred,  but  simply  made  it  speak  the 
truth  as  to  what  occurred  in  the  proceedings  in  attachment. 
If  the  original  proceedings  were  not  void,  but  only  voidable, 
and  the  amendments  to  the  notice  and  the  constable's  return 
and  the  record  of  the  justice  of  the  peace  were  authorized  by 
law,  then  the  records  in  the  attachment  suit  were  properly 
admitted  in  evidence,  and  the  trial  court  did  not  commit 
error  by  their  admission. 

Judgments  rendered  by  courts  in  other  states,  when  such 

courts  have  jurisdiction  over  the  subject-matter  and  parties, 

are  conclusive  on  the  merits  in  all  other  states  until 

2.  they  are  vacated  or  set  aside  by  some  appropriate  pro- 
ceeding in  the  state  where  the  judgments  were  ren- 
dered.   American  Mut.  Life  Ins,  Co.  v.  Mason  (1902),  159 
Ind.  15.    Where  a  judgment  is  rendered  by  a  justice  of  the 
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peace  of  another  state,  and  it  is  relied  on  as  a  defense, 

3.  the  facts  necessary  to  show  jurisdiction  must  be 
proved  by  the  party  pleading  the  judgment.  Louis- 
ville, etc.,  B.  Co,  V.  Parish  (1893),  6  Ind.  App.  89;  Draggoo 
V.  Graham  (1857),  9  Ind.  212;  Toledo,  etc.,  B,  Co.  v.  Mc- 
Nulty  (1870),  34  Ind.  531;  Cone  v.  Cotton  (1827),  2  Blackf. 
82. 

A  justice  of  the  peace  in  Illinois  has  jurisdiction  m  cases 

of  implied  contract  where  the  amount  does  not  exceed  $200, 

and  in  cases  in  attachment  where  the  sum  sought  to  be 

4.  recovered   does   not   exceed   said   amount,    and   the 
plaintiff  in  an  attachment  proceeding  may  designate 

persons  to  be  summoned  as  garnishees.  An  attachment  pro- 
ceeding may  be  begun  directly  in  the  first  instance  as  an  in- 
dependent action.  Judicial  power  is  vested  in  the  "supreme 
court,  circuit  courts,  county  courts,  justice  of  the  peace, 
police  magistrates,  and  in  such  courts  as  may  be  created  by 
law."  Starr  &  Curtis 's  Illinois  Statutes  (1896),  Arti- 
cle 6,  §1. 

The  justice  of  the  peace  had  jurisdiction  of  the  subject- 
matter  of  the  litigation,  and  of  the  person  of  the  appellant 
for  the  purposes  of  the  attachment  suit,  if  the  notice  was 
sufficient. 

The  Illinois  statutes  make  full  provision  for  publication 

of  notice  by  posting,  for  amending  returns  of  officers  and 

records  of  the  courts,  and  for  restoring  lost  records, 

5.  and  give  to  the  amended  or  restored  records  the  same 
effect  as  they  would  have  had  if  no  amendment  had 

been  required,  or  restoration  found  necessary.  Starr  &  Cur- 
tis's  Illinois  Statutes  (1896),  Chap.  7,  1f1f2,  4,  9;  Chap.  11, 
1[?51,54;Chap.ll6,1[p,2. 

Appellant  contends  that  we  can  only  look  to  the  notice 
found  among  the  files,  showing  that  the  trial  was  to  be  held 
on  December  11,  1904,  at  125  Clark  street,  in  the  town  of 
South  Chicago,  which  was  not  within  the  jurisdiction  of  the 
justice,  and  upon  an  impossible  date  under  the  statute, 
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which  required  a  notice  of  not  less  than  five,  nor  more  than 
thirty  days. 

Briefly  summarized,  the  following  had  taken  place  in  the 
amendment  of  the  justice's  record:  (1)  Permission  to 
the  constable  to  amend  his  return  to  the  publication  notices 
in  the  action;  (2)  the  finding  of  the  court  that  the  original 
publication  notice  had  been  lost  or  destroyed,  and  what  its 
contents  were;  (3)  permission  to  the  constable  to  amend  his 
return  to  the  publication  notice  and  the  actual  amending 
thereof,  and  the  filing  of  his  amended  return.  For  some 
reason  the  constable  was  given  permission  to  amend  his  re- 
turn, both  before  and  after  the  finding  of  the  justice  as  to  the 
contents  of  the  lost  notice. 

That  the  sale  devested  the  title  of  appellant  is  not  ques- 
tioned, if  the  judgment  of  the  justice  was  valid.  After  the 
sale  the  purchaser  transferred  the  property  to  appellee.  The 
questions  to  be  determined,  therefore,  are  whether  the 
amendments  of  the  return  of  the  officer  and  the  restoration 
of  the  record  were  authorized  by  the  laws  of  the  State  of 
Illinois,  and  if  so,  whether  such  authority  has  in  fact  been 
exercised  in  the  manner  provided  by  law. 

Chap.  116,  Ifl,  supra,  provides  **that  whenever  the  rec- 
ord of  any  judgment  or  decree,  or  other  proceeding,  of  any 
judicial  court  of  this  state,  or  any  part  •  •  •  shall  have 
been  or  shall  hereafter  be  lost  or  destroyed,"  etc.  Then  fol- 
lows the  provision  for  amending  defective  and  restoring  lost 
records. 

The  statutes  heretofore  cited  settle  the  question  that  courts 
of  justices  of  the  peace  in  Illinois  are  ** judicial  courts.'* 
Their  functions  are  judicial,  and  not  ministerial,  and  there 
seems  to  be  no  room  for  serious  dispute  upon  the  proposition. 
Being  a  ** judicial  court,"  the  statutes  conferred  power  upon 
the  justice  to  permit  amendments  and  to  restore  lost  records. 
As  supporting  this  conclusion,  see  Ledford  v.  Weber  (1880), 
7  111.  App.  87;  Major  v.  People,  ex  rel  (1891),  40  111.  App. 
323. 
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The  purpose  of  the  statute  is  not  to  validate  a  void  judg- 
ment, for  this  can  not  be  done.  The  justice  had  jurisdiction 
of  the  subject-matter  and  of  the  persons  of  the  defendants 
for  the  purposes  of  the  attachment  suit,  granting  that  the 
notice  was  sufficient. 

The  statute  provides  that  the  restoring  order,  when  en- 
tered of  record,  ^' shall  have  the  same  effect  as  if  it  had  not 
been  lost  or  destroyed. ' ' 

Process  really  void  cannot  be  amended  to  make  it  valid. 
The  whole  theory  of  the  statute  and  the  proceedings  to 
amend  the  return  and  record  in  the  attachment  suit  is  that 
the  notice  found  to  have  been  lost  was  before  the  court  on 
the  day  of  judgment,  and  its  contents  were  as  shown  by  the 
restoring  order,  and  that  a  separate  copy  was  mailed  to  each 
defendant  at  the  address  named  in  the  affidavit. 

The  facts  have  always  been  the  same,  and  the  amendment 
simply  made  the  record  speak  the  truth,  and  did  not  put  into 
it  any  new  statement  or  fact,  but  only  such  as  should  have 
appeared  on  the  day  the  judgment  was  rendered. 

In  Dunn  v,  Rodger s  (1867),  43  111.  260,  this  proposition 
is  clearly  stated  as  follows:  **The  indorsement  made  by  the 
sheriff  is  not  the  service,  but  only  affords  evidence  of  the 
fact.  Where  the  sheriff  amends  his  return,  he  by  no  means 
changes  the  fact,  but  simply  the  evidence.  He  makes  the 
return  and  the  amendment  on  his  responsibility  and  at  his 
peril.  If  false,  as  amended,  he  is  liable  to  an  action  for  a 
false  return.  There  was,  therefore,  no  error  in  the  return, 
as  amended,  upon  which  the  decree  sought  to  be  reversed  by 
this  bill  was  based.  When  the  amendment  was  made,  the 
error  was  removed  and  could  not  be.  urged  under  the  bill  of 
review.''  See,  also  Spellmyer  v.  Gaff  (1884),  112  111.  29,  34, 
1  N.  E.  170;  Hinkle  v.  City  of  Mattoon  (1897),  170  111.  316, 
48  N.  E.  908;  Smith  v.  Clinton  Bridge  Co.  (1883),  13  III. 
App.  512;Hogue  v.  Corbit  (1895),  156  111.  540,  41  N.  E.  219, 
47  Am.  St.  232. 

Appellant  argues  that  justices  of  the  peace  in  Illinois  do 
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not  have  the  power  to  amend  their  records,  and  cites,  in  sup- 
port of  that  contention,  the  case  of  St  Louis,  etc.,  B.  Co,  v. 
Gundlach  (1896),  69  lU.  App.  192. 

In  that  case  the  justice  rendered  judgment  on  October  19, 
and  after  it  was  duly  entered  and  signed,  on  October  25,  at 
the  request  of  the  attorney  desiring  to  appeal,  changed  the 
date  of  entry  of  judgment  to  October  24,  and  on  October  26, 
when  an  appeal  bond  was  tendered,  refused  to  approve  it, 
having  reconsidered  his  act  and  changed  his  entry,  leaving 
it  as  originally  made.  The  court  held  that  the  justice  had  no 
right  to  change  the  date  of  his  judgment.  On  the  facts  of 
that  case  the  decision  was  doubtless  right.  This  was  chang- 
ing the  fact,  not  furnishing  evidence  by  the  record  to  show 
a  fact  already  known  to  exist.  While  there  may  seem  to  be 
some  conflict  between  that  case  and  the  conclusion  reached  in 
the  one  at  bar,  we  think  the  conflict  is  only  apparent  and  not 
real.  Furthermore,  no  reference  is  made  in  the  case  to  any 
statute  on  the  subject. 

The  case  may  readily  be  distinguished  from  the  line  of 

authorities  in  the  same  state  holding  that  amendments  may 

be  made,  some  of  which  are  cited  in  this  opinion.    The 

6.  question  is  raised  as  to  what  is  included  in  the  record 
of  the  court  subject  to  amendment  or  restoration. 
Does  it  include  the  notice  and  the  return  thereon  ? 

The  case  of  Vail  v.  Iglehart  (1873),  69  III.  332,  334,  had 
reference  to  this  particular  statute,  but  the  question  arose  in 
a  court  of  general  jurisdiction.  In  that  case,  the  court  said : 
**What,  then,  is  the  meaning  of  the  words  'record  of  any 
judgment,'  as  they  are  used  in  this  act?  It  seems  to  be 
argued  by  appellee  as  if  their  meaning  is,  in  his  opinion,  to 
be  limited  to  the  final  entering  of  the  judgment  of  the  court 
by  the  clerk  in  the  proper  record.  This,  to  our  apprehen- 
sion, is  entirely  too  narrow  a  construction  to  accomplish  the 
purposes  of  the  act,  nor  do  we  understand  that  such  is  the 
plain  and  obvious  import  of  the  words  used.  The  record  of 
a  judgment,  at  common  law,  was  known  as  *the  judgment 
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roll,'  and  this  included,  as  well,  the  pleadings,  process,  etc., 
as  *  signing  judgment.'  Stephen,  Pleading  [9th  Am.  ed.] 
•24  et  seq,;  Freeman,  Judgments  §75.  Under  our  practice, 
while  the  pleadings,  process,  etc.,  are  not,  as  at  common  law, 
required  to  be  copied  on  a  parchment  roll,  nor  in  the  record 
book  in  which  final  judgment  is  entered,  they  are  required 
to  be  filed  in  the  office  of  the  clerk ;  and,  when  a  copy  of  the 
record  of  the  judgment  is  required,  for  the  purpose  of  bring- 
ing the  case  by  appeal  or  writ  of  error  into  this  court,  or 
bringing  suit  upon  it  in  another  state,  or  as  evidence  under 
an  issue  of  nul  tiel  record,  or  to  establish  a  former  adjudica- 
tion of  the  same  subject-matter  between  the  same  parties, 
and,  indeed,  in  all  cases  where  it  is  essential  to  have  a  com- 
plete record  of  a  judgment,  the  pleadings  and  process  are  an 
indispensable  part  of  it." 

We  therefore  conclude  that  the  publication  notice  was 
a  part  of  the  record  of  the  judgment,  and  subject  to  amend- 
ment or  restoration  under  the  statute.  We  come  then 

5.  to  the  second  phase  of  this  question :  Was  this  judi- 
cial power  exercised  in  the  manner  provided  by  law  t 
The  principal  objection  raised  relates  to  the  notice.  The 
statute  provides  for  service  of  notice  in  the  same  manner  as 
service  in  chancery  suits.  The  record  does  not  disclose  the 
manner  of  service  of  such  notices  in  chancery  proceedings  in 
the  State  of  Illinois.  Chap.  116,  |2,  supra,  on  this  subject  of 
notice,  states:  **And  due  notice  of  said  application  shall  be 
given,  as  in  chancery  cases."  Further  on  in  the  same  sec- 
tion we  find  the  following:  '*The  record,  in  all  cases  where 
the  proceeding  was  in  rem,  and  no  personal  service  was  had, 
may  be  supplied  upon  like  notice,  as  nearly  as  may  be, 
as  in  the  original  proceeding.  The  court  in  which  the  appli- 
cation is  pending  may,  in  all  cases  in  which  publication  is 
required,  direct,  by  order  or  orders,  to  be  entered  of  record, 
the  form  of  the  notice,  and  designate  the  newspaper  or  news- 
papers in  which  the  same  shall  be  published." 

Thus  it  appears  that  provision  is  made  for  notice  (1)  "as 
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in  chancery  cases/'  where  personal  service  is  obtained,  and 
(2)  **  where  the  proceeding  was  in  rem,"  and  notice  by  pub- 
lication, the  court  by  order  directs  such  notice  **as  in  the 
original  proceeding." 

The  record  shows  that  such  notice  was  given  on  the  order 
of  the  justice  of  the  peace,  and  that  publication  was  by  post- 
ing as  in  the  original  suit,  and  by  mailing  *'to  each  of  the 
within-named  defendants  a  copy  thereof  at  the  place  of  resi- 
dence named  in  the  attachment  affidavit,  this  20th  day  of 
October,  1907.'' 

In  addition  to  this  the  record  shows  the  actual  service  of 
notice  upon  defendants,  who  at  this  time  were  in  the  city  of 
CKicago.  We  do  not  think  this  aids  appellee,  as  no  provision 
therefor  is  found  in  the  statute,*  but  it  was  a  matter  of  fair- 
ness between  the  parties. 

The  record  does  not  show  publication  in  any  newspaper, 
but  as  the  attachment  statute  authorized  the  publication  by 
posting,  and  by  mailing  where  the  address  was  stated  in 
the  affidavit,  we  conclude  that  the  notice  was  given  **as 
nearly  as  may  be,  as  in  the  original  proceeding"  and  that  it 
was  sufficient  to  authorize  the  amendment  and  restoration  of 
the  record  as  prayed  for  in  the  application,  and  as  actually 
made. 

Other  questions  are  discussed  by  counsel,  which,  in  view  of 
the  conclusions  already  announced,  cannot  enter  largely  into 
the  decision  of  this  case. 

Was  the  proceeding  in  the  Steuben  Circuit  Court  a  collat- 
eral attack  upon  the  judgment  of  the  Illinois  justice  of  the 
peace?    We  hold  that  it  was.    17  Am.  and  Eng.  Ency. 

7.  Law  (2d  ed.)  848.  However,  our  conclusion  that  the 
amendments  to  the  records  were  authorized  and  made 
according  to  the  provisions  of  the  statutes  is  the  basis  of  this 
opinion. 

What  is  the  eflfect  of  the  recitals  in  the  record  of  the  justice 
showing  due  notice  to  defendants  ?  Granting  that  the  attack 
is  collateral,  the  authorities  in  Illinois  support  the  proposi- 
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tion  that  such  recitals  are  conclusive  upon  the  parties.  Bed- 
dish  V.  Shaw  (1903),  111  111.  App.  337;  Payne  v.  Taylor 
(1890),  34  111.  App.  491;  Arnold  v.  Mangan  (1899),  89  111. 
App.  327;  Reedy  v.  Can  field  (1896),  159  111.  254,  260;  Bar- 
nett  V.  Wolf  (1873),  70  111.  76;  Matthews  v.  Hof  (1885),  113 
111.  90;  Illinois  Cent.  B.  Co.  v.  People,  ex  rel.  (1901),  189  111. 
119,  59  N.  E.  609. 

The  admission  of  the  letter  in  evidence,  shown  at  specifi- 
cation fifty-seven  of  the  motion  for  a  new  trial,  may  have 
been  error,  but  it  was  harmless  error.     If  it  was  ad- 

8.    mitted  to  show  notice,  having  found  the  notice  as 
amended  and  restored  to  be  sufficient,  no  harm  could 
result. 

If  admitted  on  any  other  theory,  we  are  unable  to  find  that 
the  rights  of  appellant  were  in  any  way  affected  by  its  ad- 
mission. 

The  question  is  raised  that,  in  the  absence  of  a  showing  to 
the  contrary,  the  common  law  must  be  held  to  prevail  in  a 
sister  state,  and  that  the  title  to  the  property  in  question  was 
therefore  in  the  husband  of  the  appellant,  and  she  must  fail 
because  of  the  weakness  of  her  own  title. 

Right  of  possession  will  sustain  an  action  in  replevin ;  and^ 

furthermore,  appellee's  title,  if  any,  comes  indirectly  from 

appellant,  and  we  are  not  impressed  with  the  correct- 

9.     ness  of  appellee's  contention  on  this  proposition,  as 
applied  to  the  facts  in  this  case. 

The  gist  of  all  objections  to  the  evidence  that  can  possibly 
avail  appellant  relates  to  the  alleged  invalidity  of  the  judg- 
ment of  the  justice  and  the  proceedings  amending  and  re- 
storing parts  thereof. 

The  conclusions  reached  show  that  the  motion  for  a  new 
trial  was  properly  overruled,  and  the  judgment  is  therefore 
^rmed. 
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pilliod  et  al.  v.  angola  railway  and  power 

Company. 

[No.  6,684.     Filed  May  10,  1910.     Rehearing  denied  November  17, 
1910.    Transfer  denied  January  13,  1911.] 

1.  Quieting  Title. — Separate  Tracts. — Misjoinder. — Question  of. — 
How  Raised. — Where  plaintiff  sues  to  quiet  title  to  separate  tracts 
of  land,  defendants  may  raise  the  question  of  misjoinder  of  causes 
by  requiring  the  plaintiff  to  set  forth  the  sources  of  title,  and 
then  by  filing  a  motion  to  separate  causes;  but  the  question  can 
not  be  raised  on  the  evidence,    p.  721. 

2.  Judgment. — Res  Judicata. — Foreclosure. — Public-Service  Corpo- 
rations. — Contracts. — Assignment  of. — Estoppel. — Where  a  trust 
company  sued  to  foreclose  its  mortgage  upon  the  property  of  a 
public-service  corporation,  including  its  contract  with  a  city,  and 
all  of  the  creditors  of  such  corporation  were  made  defendants, 
and  a  receiver  was  appointed  whose  powers  were  subsequently  en- 
larged upon  the  petition  of  an  intervening  creditor,  to  that  of  a 
general  receiver  for  the  creditors  of  an  insolvent  corporation,  and 
who  was  authorized  to  sell  all  of  the  property  of  such  corpora- 
tion, a  defendant  creditor  is  estopped  from  alleging  in  a  subse- 
quent proceeding  either  that  such  alleged  corporation  was  not  a 
corporation  de  jure,  or  de  facto,  and,  therefore,  had  no  power  to 
execute  the  mortgage,  that  it  was  not  the  owner  of  the  property, 
or  that  the  contract  with  the  city  was  not  a  subject  of  sale  by  the 
receiver,    jip.  725, 729. 

3.  MosTQAGES. — Foreclosure. —  Judgment. —  Estoppel. —  Defendants 
in  a  mortgage  foreclosure  suit  are  estopped  by  a  decree  of  fore- 
closure from  subsequently  asserting  any  right  or  interest  In  the 
property  that  might  have  been  set  up  at  the  time  as  a  defense  in 
the  foreclosure  suit.    p.  726. 

4.  Receivebs. — Powers. — Sales. — Corporations. — Insolvency. —  A  re- 
ceiver is  an  officer  of  the  court,  and  where  the  powers  of  a  re- 
ceiver appointed  to  talte  charge  of  the  property  of  a  corporation 
pending  foreclosure,  are  enlarged  to  that  of  a  receiver  for  the 
benefit  of  credltois  of  such  corporation,  the  court  has  jurisdiction 
to  order  the  sale  of  the  property  upon  whatever  terms  the  court 
may  think  proper,  and  to  convey  through  the  receiver  a  perfect 
title  thereto,    p.  727. 

5.  Receivers. — Sales. — Orders  for. — Foreclosure. — An  order  for  a 
receiver's  sale  of  property,  entered  upon  a  hearing  of  the  re- 
ceiver's petition  therefor,  is  not  rendered  less  effective  because  a 
foreclosure  was  also  entered  cs  a  part  of  the  decree,    p.  728. 
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6.  Courts. —  Jurisdiction. —  Receivers, —  Intervening  Petitions. —  A 
court  has  jurisdictiou,  upon  an  Intervening  petition  of  a  creditor, 
to  enlarge  the  power  of  a  receiver,  appointed  to  take  charge  of 
the  property  of  a  corporation  pending  a  foreclosure,  to  that  of  a 
receiver  for  the  general  creditors  of  the  corporation,    p.  728. 

7.  Corporations. —  Street  Railroads. —  Right  to  Hold  Property. — 
How  Questioned. — Whether  a  street  railroad  company  has  the 
right  to  purchase  and  hold  land  on  which  a  gristmill  and  elevator 
are  situated  Is  a  question  which  the  State  alone  can  raise,    p.  729. 

8.  Judgment. — Res  Judicata, — Receiver's  Sale. — Setting  Aside. — A 
Judgment  for  defendant  in  a  suit  by  a  railroad  company  to  set 
aside  a  receiver's  sale  estops  such  company  from  questioning  the 
regularity  or  validity  of  the  proceeding  by  which  such  sale  was 
autliorized.    p.  729. 

9.  Deeds. — Description. — Purpose, — ^The  purpose  of  a  description 
in  a  deed  is  merely  to  furnish  a  means  of  identification  of  the 
land  conveyed,    p.  731. 

10.  Deeds. — Description. — Railroad  Right  of  Way. — ^A  description 
in  a  deed,  in  form :  "Commencing  at  the  northwest  comer  of  the 
land  now  occupied  by  the  ♦  ♦  •  Light  Company ;  *  •  ♦  •  thence 
northwesterly  along  the  west  line  of  the  •  •  •  railway,  as  now 
laid  out  and  occupied  by  it,  ♦  •  ♦  to  the  northwest  corner  of 
said  right-of-way;  •  ♦  ♦  thence  northeasterly  to  the  east  line 
of  said  right-of-way;  thence  southeasterly  ♦  ♦  ♦  to  a  point 
twenty-flve  feet  east  of  the  place  of  beginning;  thence  west  to 
the  place  of  beginning,'*  is  suificient.    p.  731. 

From  Dekalb  Circuit  Court ;  Lemuel  W.  Royse,  Special 
Judge. 

Suit  by  the  Angola  Railway  and  Power  Company  against 
Charles  J.  Pilliod,  and  others.  From  a  decree  for  plaintiff, 
defendants  appeal.    Affirmed, 

P,  V,  Hoffman  and  Brown  &  Carlin,  for  appellant  Charles 
J.  Pilliod. 

Vesey  &  Vesey  and  Sol  A,  Woody  for  appellee. 

Rabb,  p.  J. — This  suit  was  brought  by  the  appellee  against 
appellants  and  certain  other  parties,  to  quiet  title  to  certain 
real  estate  described  in  the  complaint,  and  to  enjoin  appel- 
lants from  asserting  title  thereto.  Cross-complaints  were 
filed  by  defendants  Charles  J.  Pilliod,  the  National  Mill, 
Water  and  Light  Company  and  the  Ohio  and  Indiana  Rail- 
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way  Company.  Issues  were  formed  on  the  complaint  and 
cross-complaints,  the  cause  was  tried,  and  a  finding,  judg- 
ment and  decree  rendered  in  favor  of  appellee  against  all  the 
parties  to  the  proceeding,  and  its  title  in  and  to  the  premises 
quieted.  Appellant  Pilliod's  separate  motion  for  a  new  trial 
was  overruled,  and  the  questions  presented  on  this  appeal 
arise  upon  this  action  of  the  court. 

It  appears  from  the  evidence  that  appellee  claims  to  have 
derived  title  to  the  property  described  in  the  complaint 
from  two  sources:  (1)  Through  a  deed  from  the  receiver 
in  the  case  of  Fort  Wayne  Trust  Company  v.  National  Mill, 
Water  and  Light  Company  et  al.,  by  which  appellee  claims 
to  have  acquired  title  to  certain  specific  pieces  of  real  estate, 
described  in  the  complaint;  and  (2)  by  a  deed  from  the  re- 
ceiver in  the  case  of  Gus  F.  Smith  v.  Ohio  and  Indiana  Rail- 
way Company,  by  which  it  claims  to  have  acquired  title  to 
the  railroad  property  described  in  the  complaint. 

It  is  claimed  by  appellants  that  their  motion  for  a  new 
trial  should  have  been  sustained,  for  the  reason,  among 

others,  that  it  appears  affirmatively  from  the  evidence 
1.    that  appellee  has  joined  two  separate  and  distinct 

causes  of  action  in  one,  and  that  the  objection  to  such 
misjoinder  is  properly  presented  upon  the  evidence,  and 
could  not  be  raised  by  motion  to  separate  the  causes  of  action, 
or  by  a  demurrer  to  the  complaint  for  misjoinder  of  causes, 
for  the  reason  that  the  objection  did  not  appear  upon  the 
face  of  the  complaint.  There  is  nothing  in  this  point.  The 
objection,  if  it  exists,  does  appear  upon  the  face  of  the  com- 
plaint. It  appears  that  appellee  is  seeking  to  quiet  title  to 
two  distinct  tracts  of  real  estate,  and  appellants  could,  by  mo- 
tion, have  required  appellee  to  set  forth  the  sources  of  its 
title.  The  objection  raised  would  thus  have  been  made  ap- 
parent, and  could  have  been  taken  advantage  of  by  motion 
to  separate  the  causes  of  action,  or  by  demurrer,  and  since 
appellants  have  gone  to  trial  with  the  issues  in  such  condition 
Vol.  46—46 
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and  thus  have  taken  their  chances  to  win  on  the  merits,  they 
will  not  now  be  permitted  to  raise  a  question  of  the  mis- 
joinder of  causes  of  action. 

It  appears  from  the  evidence  that  on  January  14,  1898, 
and  for  some  time  prior  thereto,  appellant,  Charles  J.  Pilliod 
and  William  G.  Croxton  and  John  J.  Kinney  were  the  own- 
ers, as  partners,  of  certain  real  estate  described  in  the  com- 
plaint, consisting  of  a  gristmill  property,  an  elevator,  an 
electric  light  plant  and  a  water  plant;  that  they  were  en- 
gaged as  partners  in  conducting  various  business  enterprises, 
in  which  said  property  was  used,  among  others,  that  of  oper- 
ating a  gristmill,  an  elevator  and  a  light  and  water  plant 
which  supplied  the  town  of  Angola  and  its  citizens  with 
light  and  water ;  that  the  legal  title  to  the  real  estate  owned 
bj*^  the  firm  was  held  in  the  names  of  William  G.  Crdxton  and 
John  J.  Kinney ;  that  on  said  date  the  members  of  said  firm, 
associating  themselves  with  a  son  of  William  G.  Croxton  and 
a  son  of  John  J.  Kinney,  undertook  to  organize  a  corporation 
for  the  purpose  of  conducting  the  business  theretofore  car- 
ried on  by  the  firm,  to  be  known  as  the  National  Mill,  Water 
and  Light  Company,  and  to  this  end  filed  articles  of  associa- 
tion in  the  office  of  the  recorder  of  Steuben  county,  in  which 
the  property  was  located  and  the  business  was  to  be  con- 
ducted, and  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Indiana. 

Upon  the  filing  of  said  articles  of  association  with  the 
Secretary  of  State  and  with  the  recorder  of  said  county,  a 
certificate  of  incorporation  was  issued  in  due  form  by  the 
Secretary  of  State  purporting  to  incorporate  said  National 
Mill,  Water  and  Light  Company,  and  thereupon  said  Will- 
iam G.  Croxton  and  John  J.  Kinney  executed  a  deed  convey- 
ing said  real  estate  owned  by  said  firm  to  said  corporation, 
and  the  members  of  said  firm  assumed  to  turn  over  to  said 
corporation  all  the  property  of  the  firm,  and  thereafter  the 
various  business  enterprises  that  had  been  conducted  by  said 
partnership  were  carried  on  in  the  name  of  said  corporation. 
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the  members  of  said  firm  acting  as  th^  officers  and  business 
managers  of  said  alleged  corporation. 

On  July  1,  thereafter,  said  assumed  corporation  executed 
to  the  Fort  Wayne  Trust  Company,  as  trustee,  a  mortgage  to 
secure  an  issue  of  bonds  of  said  assumed  corporation  in  the 
sum  of  $30,000.  These  bonds  were  sold  by  said  trustee,  and 
the  proceeds  received  by  the  officers  of  said  corporation,  as- 
suming to  act  for  the  corporation,  and  used  in  said  business. 
Afterwards  suit  was  brought  by  the  Fort  Wayne  Trust  Com- 
pany to  foreclose  said  mortgage,  and  upon  its  petition,  a  re- 
ceiver was  appointed  to  take  charge  of  and  conserve  the  prop- 
erty described  in  the  mortgage. 

Appellants  National  Mill,  Water  and  Light  Company  and 
Charles  J.  Pilliod,  and  the  aforesaid  John  J.  Kinney  and 
William  G.  Croxton,  were  all  made  parties  defendant  to  said 
foreclosure  suit,  and  each  was  challenged  by  the  complaint 
to  set  up  any  claim  against  plaintiff  therein  to  the  premises 
described  in  the  mortgage. 

To  this  complaint  appellant  Pilliod  filed  his  answer  and 
cross-complaint,  in  which  he  claimed  to  own  a  portion  of 
the  property  described  in  the  mortgage.  The  National  Mill, 
Water  and  Light  Company  also  filed  an  answer  in  said  cause, 
and  an  answer  was  filed  by  plaintiff  therein  to  the  cross- 
complaint  of  Pilliod.  While  the  case  was  pending  some  of 
the  general  creditors  of  said  corporation  filed  an  intervening 
petition  in  said  suit,  in  which  they  alleged  the  indebtedness 
of  the  corporation  to  them,  and  averred  its  insolvency  and 
the  liability  of  its  assets  becoming  wasted,  and  prayed  that 
the  powers  and  duties  of  the  receiver  be  enlarged  to  those  of 
a  receiver  of  an  insolvent  corporation,  for  the  benefit  of  all 
the  creditors  of  the  company.  No  formal  notice  of  the  pend- 
ency of  this  petition  was  served  on  defendant  National  Mill, 
Water  and  Light  Company,  but  the  record  in  the  case  recites 

as  follows:     "Comes  now  the  plaintiff,  by  ,  its 

attorney;  comes  also  the  National  Mill,  Water  and  Light 
Company,  by ,  its  attorney;  comes  also  Arthur 
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R.  Kinney,  Henry  S.'Snelleker  and  Mary  F.  Snelleker,  by 

,  their  attorney,  and  file  an  intervening  petition 

against  the  defendant  National  MiU,  Water  and  Light  Com- 
pany, which  said  intervening  petition  is  now  filed,  and  is  as 
follows.  •  •  •  And  this  cause  is  submitted  for  hearing- 
on  the  intervening  petition."  Then  follows  the  order  of  the 
court  enlarging  the  duties  and  powers  of  the  receiver  thereto- 
fore appointed  upon  the  petition  of  the  plaintiff  in  the  fore- 
closure suit,  etc. 

It  also  appears  from  the  record  that,  after  the  order  of  the 
court  was  made  enlarging  the  duties  and  powers  of  the  re- 
ceiver to  that  of  a  general  receiver  of  an  insolvent  corpora- 
tion, for  the  benefit  of  all  its  creditors,  appellant  Pilliod  filed 
in  said  case  a  claim  against  the  trust  so  created,  and  asked 
to  have  it  allowed  by  the  court  as  a  preferred  claim. 

It  further  appears  that  after  the  receiver  had,  upon  orders 
made  by  the  court  in  said  proceeding,  sold  all  of  the  other 
property  belonging  to  said  corporation,  he  filed  his  petition 
therein,  setting  forth  the  fact  that  all  the  other  property  and 
assets  of  the  corporation  had  been  administered  by  him,  ex- 
cept the  mortgaged  property,  and  that  the  general  debts  still 
remained  unpaid,  and  praying  an  order  for  the  sale  of  the 
mortgaged  premises,  and  the  cause,  as  between  the  original 
plaintiff  in  said  proceedings  and  all  the  defendants  therein, 
being  at  issue,  the  issues  thus  presented,  together  with  the 
receiver's  said  petition  to  sell  said  real  estate,  were  all  sub- 
mitted by  the  parties  to  the  court  for  trial,  hearing  and 
decree,  and  the  whole  matter,  being  thus  before  the  court 
upon  this  submission,  the  court  having  heard  all  the  evidence 
in  the  case,  made  a  finding  in  favor  of  plaintiff  in  the  case 
against  all  of  the  defendants,  that  it  was  entitled  to  a  fore- 
closure of  the  mortgage  sued  upon,  subject  to  certain  ri^ts 
in  some  of  the  parties.  It  also  made  a  finding  in  favor  of  the 
receiver  upon  his  petition,  and  that  he  was  entitled  to  an 
order  of  sale  of  all  the  property  in  his  possession,  which  was 
the  property  described  in  the  mortgage.     This  finding  was 
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followed  by  a  decree  in  favor  of  said  plaintiff,  foreclosing' 
its  mortgage,  and  by  an  order  directing  the  sale  of  all  the 

• 

property  by  the  receiver,  and  directing  the  distribution  of 
the  proceeds  of  the  sale  among  the  various  claimants.  This 
order  was  made  and  entered  with  all  the  parties  present 
before  the  court,  and  without  objection  or  exception  by  any 
of  them,  or  motion  to  modify  in  any  manner  the  judgment 
and  order  thus  made.  Afterwards,  pursuant  to  and  under 
this  order  of  sale,  the  premises  described  in  the  mortgage 
were  sold  by  the  receiver,  and  a  deed  executed  by  him  to  the 
purchaser,  and  the  sale  and  deed  reported  to  the  court.  To 
this  report,  appellants  PiUiod  and  National  Mill,  Water  and 
Light  Company  filed  objections. 

The  issues  raised  by  these  objections  were  heard  by  the 
court  and  adjudged  against  said  appellants. 

Appellee's  title  to  that  part  of  the  property  in  contro- 
versy, which  is  designated  as  the  mill,  elevator,  water  and 
light  property,  is  derived  through  this  deed  made  by 

2.  the  receiver,  and  appellants  PiUiod  and  the  National 
MiU,  Water  and  Light  Company  contend  that  the  evi- 
dence is  not  sufficient  to  establish  title  in  appellees  to  said 
property,  and  that  the  court  erred  in  admitting  in  evidence 
the  record  of  the  Steuben  Circuit  Court  in  the  case  of  Fort 
Wayne  Trust  Company  v.  National  Mill,  Water  and  Light 
Company  et  al.,  for  the  reason  that  it  appears  from  the  evi- 
dence that  said  National  Mill,  Water  and  Light  Company 
was  not  a  corporation  either  de  jure  or  de  facto,  and  that 
therefore  its  mortgage  was  void ;  and  further,  that  the  water 
and  light  plants,  being  public  utilities,  were  not  subject  to 
sale  by  the  receiver,  without  the  consent  of  the  town  of  An- 
gola, and  that  the  National  Mill,  Water  and  Light  Company 
could  not  mortgage  the  water  and  light  contracts  held  by  it 
with  the  town  of  Angola ;  and  that  the  evidence  failed  to 
show  that  the  water  contract  between  the  firm  of  Croxton, 
Kinney  &  PiUiod  and  the  town  of  Angola  was  assigned  by 
the  firm  to  saidx  National  Mill,  Water  and  Light  Company. 
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Neither  a  corporation  nor  an  individual  will  be  permitted 
to  appear  in  a  court  of  justice  and  deny  its  or  his  own 

• 

existence.  As  to  appellant  Pilliod,  we  hold  that  he  is  es- 
topped by  the  judgment  and  decree  in  the  case  of  Fort 
Wayne  Trust  Company  v.  National  Mill,  Water  and  Light 
Company  et  al.,  to  which  he  was  a  party,  to  call  in  question 
the  validity  of  the  corporation  or  to  question  any  fact  affect- 
ing the  title  to  the  mortgaged  property  that  might  have  been 
litigated  in  that  case.  He  was  made  a  party  to  the  suit, 
and  challenged  to  set  up  whatever  claim  he  had  that  was 
antagonistic  to  plaintiff's  mortgage,  and  to  its  right  to  have 
said  mortgage  foreclosed,  and  the  general  finding  and  de- 
cree in  favor  of  plaintiff  concluded  appellant  Pilliod,  not 
only  as  to  every  fact  he  did  set  up,  but  as  to  all  which  he 
might  have  set  up,  that  would  have  defeated  the  rights 
plaintiff  in  that  case  was  asserting  by  its  suit,  and  this 
included  not  only  the  power  and  capacity  of  the 
National  Mill,  Water  and  Light  Company  to  execute 
the  mortgage,  but  by  its  mortgage  to  pledge  all  the 
property,  both  real  and  personal,  included  therein.  It 
effectually  estopped  Pilliod  from  asserting  that  the  corpo- 
ration was  not  the  owner,  or  that  it  did  not  have  the  right 
to  mortgage  any  and  all  of  the  property  included  therein.    A 

proceeding  to  foreclose  a  mortgage  is  essentially  a 
3.     proceeding  in  rem,  and  in  suits  of  this  character, 

which  seek  to  establish  a  right  or  interest  in  the  thing 
which  is  the  subject-matter  of  the  litigation,  all  who  are 
made  parties  defendant  thereto,  and  challenged  by  the  plain- 
tiff therein  to  assert  their  rights,  are  bound  to  assert  every 
then-existing  fact  which  would  defeat  the  plaintiff's  action, 
and  are  forever  concluded  by  a  finding  and  judgment  in 
favor  of  plaintiff  as  to  all  such  facts.  This  has  been  the  law 
in  this  State  since  the  case  of  Fischli  v.  Fischli  (1825),  1 
Blackf.  *360.  See,  also,  Harrison  v.  Phcenix,  etc.,  Ins,  Co, 
(1882),  83  Ind.  575;  Ulrich  v.  Drischell  (1882),  88  Ind.  354; 
Hose  V.  Allwein  (1883),  91  Ind.  497;  Craighead  v.  Dalton 
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(1886),  105  Ind.  72;  O'Bnenv.  Moffttt  (1893),  133  Ind.  660, 
36  Am.  St.  566;  Barton  v.  Anderson  (1886),  104  Ind.  578; 
Maynard  v.  Waidlich  (1901),  156  Ind.  562. 

It  is  said  in  the  case  of  Ulrich  v.  Drischell,  supra,  that 
"while  it  is  true  that  a  proceeding  to  foreclose  a  mortgage 
is  not  an  action  to  quiet  title,  it  is  also  true  that  in  very  many 
essential  respects  it  is  closely  analogous.  The  parties  are 
brought  into  court  in  such  suit  for  the  purpose  of  adjusting 
all  equities,  rights  and  interests  in  the  land,  and  the  ques- 
tion of  their  rights  to  the  land  is  one  of  the  principal  and 
controlling  questions  of  the  case.  •  •  •  The  subject  of 
the  controversy  is  a  thing — ^the  mortgaged  real  estate — and 
this  the  decree  directly  affects,  for  it  settles  the  rights  of  the 
parties  to  it,  measures  their  equities  and  adjusts  their  inter- 
ests." Whatever  question  the  town  of  Angola  or  any  one 
might  raise  regarding  the  assignability  of  its  contract  with 
Croxton,  Kinney  and  Pilliod,  with  reference  to  the  light  and 
water  or  the  sale  by  the  receiver  of  the  franchise  granted  by 
it  to  said  firm,  appellant  Pilliod  cannot  now  be  heard  to  raise 
these  questions  against  one  holding  title  under  the  decree  of 
the  court  referred  to. 

In  response  to  appellants'  insistence  that  the  receiver's 

sale  and  deed  thereunder  are  void,  for  the  reason  that  the 

title  conveyed  by  the  deed  was  not  in  the  receiver,  and 

4.  that  the  sale  on  a  decretal  order  of  foreclosure  of  a 
mortgage  cannot  legally  be  made  by  a  receiver,  and 
that  in  a  proceeding  to  foreclose  a  mortgage  the  court  has  no 
jurisdiction  to  order  the  sale  of  the  mortgaged  premises  by 
the  receiver,  it  is  proper  to  say  (1)  that  a  receiver  is  an  offi- 
cer of  the  court,  and  in  making  sale  of  property  under  an 
order  of  the  court  he  acts  in  his  official  capacity,  precisely  as 
does  a  sheriff  or  a  commissioner  to  make  sale.  He  passes, 
not  the  title  which  is  in  him,  but  the  title  which  the  court  has 
the  power  and  jurisdiction  to  sell.  When  the  court  enter- 
tained the  petition  of  the  general  creditors  for  the  enlarge- 
ment of  the  powers  of  the  receiver,  it  took  into  its  jurisdiction 
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all  the  title  to  all  the  property  of  the  insolvent  corporation, 
and  it  is  this  title  which  is  sold  by  the  receiver,  and  in  pro- 
ceedings of  this  character  the  court  has  the  power  and  au- 
thority to  direct  the  sale  in  any  manner  it  may  see  proper. 
It  may  sell  the  property  of  an  insolvent  corporation  subject 
to  liens  that  are  upon  it,  or,  if  it  has  the  lien  holders  before 
it,  and  has  jurisdiction  over  them,  it  may  order  the  property 
sold  by  its  oflBcers  discharged  from  the  lien,  as  was  done  in 
this  case,  and  direct  the  distribution  of  proceeds  in  accord- 
ance with  the  rights  of  the  parties.  There  is  nothing  in  ap- 
pellants' point  that  there  was  no  title  in  the  receiver  to  the 
real  estate  conveyed  by  his  deed;  nor  can  we  agree  with  ap- 
pellants' contention  with  reference  to  the  proper  construc- 
tion of  the  order  of  the  court  made  in  that  case.    The 

5.  sale  made  by  the  receiver  was  not  on  a  decretal  order 
for  the  foreclosure  of  the  mortgage.     It  is  true  the 

mortgage  was  foreclosed,  and  there  was  a  judgment  of  fore- 
closure, but  the  order  to  sell  was  made  on  the  receiver's  peti- 
tion, not  upon  the  plaintiff's  complaint,  and  the  only  ques- 
tion that  is  open  for  debate,  is  whether  the  court  had  jurisdic- 
tion to  make  such  order.  It  is  perfectly  manifest  that  the 
court  possesses  general  jurisdiction  to  appoint  receivers  for 
insolvent  corporations,  upon  proper  petition,  and  the  power 
in  proper  cases  to  order  such  receivers  to  sell  the  corporate 
property.    . 

Here  appellants  insist  that  the  court  possessed  no  juris- 
diction in  this  case,  because  the  petition  which  invoked  this 
jurisdiction  of  the  court  was  not  filed  as  an  original 

6.  suit,  brought  by  creditors  of  the  corporation.     We 
think  it  utterly  immaterial  whether  the  petition  was 

filed  as  an  independent  suit  or  filed,  as  was  done  in  this  case, 
as  an  intervening  petition  in  a  case  already  pending  in  court. 
The  petition  of  the  creditors  presented  the  facts  which  in- 
voked the  jurisdiction.  The  parties  to  be  affected  by  the 
order  of  the  court  were  in  court,  appearing  to  the  petition, 
as  much  as  though  the  suit  had  been  originally  begun  by  the 
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petitioners  as  an  independent  proceeding.  The  most  that 
could  be  said  about  the  proceeding  in  this  respect  would  be 
that  it  was  irregular,  and  we  do  not  hold  that  it  is  subject  to 
this  criticism.  The  court  possessed  jurisdiction  over  the  sub- 
ject-matter and  jurisdiction  over  the  parties,  and  therefore 
its  decree  was  binding  upon  them  all,  and  had  the 

2.  same  binding,  legal  effect  as  would  the  decree  of  fore- 
closure, so  far  as  concluding  all  the  parties  before  the 
court  from  afterwards  asserting  title  as  against  the  purchaser 
at  the  sale,  and  the  decree  of  the  court,  confirming  the  sale 
and  the  deed  thereunder,  conclusively  adjudicated  all  ques- 
tions affecting  the  regularity  of  the  sale,  or  that  could  have 
been  presented  to  defeat  the  title  conveyed  by  the  deed. 

It  is  further  insisted  by  appellant  that  the  appellee  in  this 

case,  being  a  corporation  organized  for  the  purpose  of  owning 

and  operating  a  street  railway,  has  no  power  to  ac- 

7.  quire  title  to  mill,  elevator,  light  and.  water  plants. 
Appellee  is  clothed  with  the  power  to  own  real  estate 

proper  to  the  use  of  the  purposes  for  which  it  was  organized, 
and  while  appellee  may  not  operate  a  gristmill  or  elevator, 
it  does  not  conclusively  follow  that  the  real  estate  upon  which 
a  gristmill  and  elevator  may  be  located  and  some  of  the  ma- 
chinery of  the  mill  and  elevator  cannot  be  used  for  the  pur- 
poses of  appellee  corporation,  and  when  such  is  the  case,  no 
one,  save  the  state,  can  raise  the  question  of  its  power  to  hold 
property.  Chester  Olass  Co.  v.  Dewey  (1819),  16  Mass.  94; 
Farmers,  etc.,  Bank  v.  Detroit,  etc.,  R.  Co.  (1863),  17  Wis. 
•372;  Whitman,  etc..  Mining  Co.  v.  Baker  (1867),  3  Nev. 
386;  Southern  Pac.  R.  Co.  v.  Orton  (1879),  32  Fed.  457. 

In  reference  to  the  electric  railway  property,  described  in 

the  complaint,  the  record  discloses  that  appellee  claims  to 

have  acquired  this  property  by  virtue  of  a  deed,  made 

8.  by  the  receiver  for  said  company  appointed  by  the 
Steuben  Circuit  Court,  in  a  proceeding  instituted  by 

certain  directors  of  the  company  for  the  appointment  of  a 
receiver  on  the  ground  of  the  insolvency  of  the  company. 
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The  record  discloses  the  filing  of  such  petition,  the  appear- 
ance by  the  company  to  the  petition,  and  the  due  appoint- 
ment of  a  receiver  to  take  charge  of  the  property  and  assets 
of  the  company,  as  an  insolvent  corporation ;  that  in  this  pro- 
ceeding a  great  number  of  intervening  petitions  were 
filed  by  various  creditors,  some  of  them  lien  holders,  many 
of  which  prayed  for  the  sale  of  the  property  and  the  en- 
forcement of  the  liens.  Issues  were  formed  on  the  interven- 
ing petitions,  and  all  of  the  issues  arising  upon  all  of  the 
intervening  petitions  were,  by  agreement  of  all  the  parties, 
submitted  to  the  court  for  trial,  and  finding  was  made  by  the 
court  in  favor  of  the  various  intervening  creditors,  establish- 
ing the  amount  due  to  them  respectively,  and  a  decree  en- 
tered that  certain  of  these  credits  were  liens  upon  the  prop- 
erty of  the  road,  and  thereupon  the  court  ordered  a  receiver 
appointed  to  make  sale  of  the  property.  A  sale  was  made 
by  the  receiver,  pursuant  to  the  order^  the  property  sold  to 
a  private  individual,  and  a  deed  made  to  him  for  the  property 
rights  and  franchises  of  the  road,  and  the  property  thus  pur- 
chased was  afterwards  conveyed  by  him  to  appellee.  •No 
objection  was  made  to  the  sale.  It  was  confirmed  by  the 
court,  and  the  proceeds  distributed  to  the  parties  according 
to  their  rights  as  determined  by  the  decree  of  the  court 
directing  the  sale. 

Afterwards  said  Ohio  and  Indiana  Railway  Company  in- 
stituted a  suit  to  set  aside  the  receiver's  sale.  The  complaint 
attacked  the  sale  on  the  ground  that  the  court  possessed  no 
power  or  authority  to  make  the  sale  of  the  company's  fran- 
chises, that  its  franchises  and  property  were  linked  together, 
that  the  purchaser,  a  natural  person,  had  no  right  to  pur- 
chase the  property,  and  that  the  sale  was  upon  a  foreclosure 
of  a  mechanic's  lien.  This  case  was  put  at  issue  and  tried, 
and  a  finding  and  judgment  rendered  against  said  company. 
This  adjudication  conclusively  bars  appellant  Ohio  and  In- 
diana Railway  Company  from  raising  any  question  affecting 


NOVEMBER  TERM,  1910.  731 

Pllllod  17.  Angola  R.,  etc.,  Co. — 46  Ind.  App.  719. 


the  regularity  or  the  validity  of  the  proceeding  by  which  the 
property  was  sold  at  the  receiver's  sale. 

It  is,  however,  contended  by  appeUants  that  the  order  of 
sale  in  the  case,  and  the  receiver's  deed  thereunder,  are  void, 
because  of  the  uncertainty  in  the  description  of  the 
10.  premises  ordered  sold.  The  description  in  question 
is  as  follows:  ** Commencing  at  the  northwest  comer 
of  land  now  occupied  by  the  National  Mill,  Water  and  Light 
Company,  it  being  on  the  south  line  of  Broad  street,  in  the 
town  of  Angola,  Steuben  county,  Indiana;  running  thence 
northwesterly  along  the  west  line  of  the  right  of  way  of  the 
Ohio  and  Indiana  Railway  Company,  as  now  laid  out  and 
occupied  by  it,  across  sections  twenty-seven,  twenty-six, 
twenty-two,  fifteen  and  ten,  in  township  thirty-seven,  range 
thirteen  east,  to  the  northwest  corner  of  said  right  of  way, 
near  the  southeast  end  of  Lake  James  in  said  section  ten; 
thence  northeasterly  to  the  east  line  of  said  right  of  way; 
thence  southeasterly  through  the  aforesaid  sections,  to  a 
point  twenty-five  feet  east  of  the  place  of  beginning ;  thence 
west  to  the  place  of  beginning." 

It  is  not  the  ofiSce  of  a  description  of  real  estate,  either  in 
a  deed  or  an  order  of  sale  to  identify  the  property  conveyed 
or  affected  thereby,  but  to  furnish  a  means  of  identi- 
9.    fication,  and  if,  from  the  description  contained  in  the 
instrument  under  consideration,  a  means  of  identify- 
ing the  property  is  furnished,  the  description  is  sufficient. 
Property  may  be  described  by  monuments,  as  well  as 
10.    by  metes  and  bounds.    An  existing  railroad  is  a  mon- 
ument, and  railroad  property  may  be  conveyed  by  a 
deed  describing  the  road  as  such.     Real  estate  occupied  by  a 
building  may  be  conveyed  by  a  name,  by  which  it  is  known. 
The  beginning  point  of  this  road  is  sufficiently  described  as 
the  northwest  comer  of  land  now  occupied  by  the  National 
Mill,  Water  and  Light  Company.     The  land  occupied  by  this 
company  is  a  monument,  and  the  northwest  comer  of  it  is 
easily  ascertained. 
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It  is  criticised  that  the  description  of  the  right  of  way  of 
a  railroad  means  nothing.  Perhaps,  standing  by  itself,  it 
would  mean  nothing,  but  in  this  case  the  property  is  de- 
scribed as  the  premises  laid  out  and  occupied  by  the  railroad 
as  a  right  of  way,  and  what  it  occupies  is  a  visible  monument. 
We  think  there  is  no  uncertainty  in  the  description  contained 
in  the  order  of  sale  or  in  the  deed,  and  that  it  was  sufficient 
without  more  definitely  setting  out  the  metes  and  bounds. 

We  find  no  reversible  error  in  the  record  in  this  case. 
Judgment  of  the  court  below  affirmed. 

Roby,*  J.,  not  participating. 


Light  v.  Schneck,  Administrator. 

[No.  6,593.    Filed  June  3,  1910.] 

From  Jackson  Circuit  Court ;  John  M.  Lewis,  Special  Judge. 

Claim  of  Robert  C.  Light  against  Benjamin  F.  Schneck,  adminis- 
trator of  the  estate  of  Louis  Schneck,  deceased.  From  a  judgment 
for  defendant,  claimant  appeals.    Afjtnned. 

Spencer  d  Brill  and  Wood  d  Jones,  for  appeUant 
George  H.  Yoigt  and  T.  M.  Honan,  for  appellee. 

Per  Cubiam. — ^This  Is  a  companion  case  to  that  of  Schols  v. 
Schneck  (1910),  174  Ind.  186.  The  questions  Involved  in  the  two 
appeals  are  identical,  and  are  settled  by  the  decision  of  the  Supreme 
Court  in  that  case,  adverse  to  appellant,  and  on  the  authority  of 
that  decision,  the  Judgment  of  the  court  below  in  this  case  Is  af- 
firmed. 
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Fort  Wayne  and  Wabash  Valley  Traction 

Company  v.  Olinger 

INo.  6,654.     Filed  January  25,  1910.     Rehearing  denied  June  21, 

1910.] 

From  Miami  Circuit  Court ;  Joseph  N.  Tilleti,  Judge. 

Action  by  Martha  Olinger  against  the  Fort  Wayne  and  Wabash 
Valley  Traction  Company.  From  a  judgment  for  plaintiff  for  $400, 
•defendant  appeals.    Affirmed, 

Bailey  d  Cole  and  Barrett  d  Morris,  for  appellant 
Robert  J,  Loveland,  for  appellee. 

Per  Curiam. — Affirmed  on  the  authority  of  Louisville,  etc.,  Trac- 
titm  Co.  V.  Korbe  (1910),  90  N.  E.  (Ind.  App.)  483,  which  was 
affirmed  by  the  Appellate  Court.  (The  case  cited  was  later  trans- 
ferred to  the  Supreme  Court,  and  reversed.     See  175  Ind.  

Reporter.) 


Brotherhood  of  Painters,  Decorators  and 

Paperhangers  of  America  v. 

Peters  et  al. 

[No.  7,111.    Filed  June  28,  1911.] 

From  Superior  Court  of  Vanderburgh  County;  Alexander  Oil- 
-Christ,  Judge. 

Action  by  Elizabeth  Peters  and  others  against  the  Brotherhood 
of  Painters,  Decorators  and  Paperhangers  of  America.  From  a 
Judgment  for  plaintiffs,  defendant  appeals.    Affirmed, 

George  A,  Cunningham,  for  appellant 

George  K,  Denton  and  E,  H.  Ireland,  for  appellees. 

Peb  Cubiam. — ^All  of  the  questions  presented  in  this  appeal  and 
not  waived  by  failure  to  discuss  them  were  decided  adversely  to 
appellant  in  the  late  case  of  Brotherhood  of  Painters,  etc,  v.  Barton 
(1910),  ante,  1(K).  The  principles  involved  in  the  two  cases  are 
substantially  the  same.  Upon  the  authority  of  that  case  the  Judg- 
ment is  affirmed. 

Roby  and  Hadley,  JJ.,  dissent 
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VoGEL  V.  Hancock  et  al. 

[No.  7,352.    Filed  December  15,  1910.] 

From  Jackson  Circuit  Court;  Joseph  H,  Shea,  Judge. 

Suit  by  Emma  C.  Vogel,  executrix  of  the  last  will  and  testament 
of  Valentine  Vogel,  deceased,  against  George  L.  Hancock  and  an- 
other. From  a  decree  for  defendants,  plaintiff  appeals.  Appeal 
Oiamiased. 

Thomas  M,  Honan,  Oren  O,  Stoails  and  John  M.  Lewis,  for  ap- 
pellant. 
Wood  d  Jones,  for  appellees. 

Per  Cubiam. — ^The  order  overruling  appellee's  motion  to  dismiss 
is  withdrawn,  and  the  appeal  is  dismissed  upon  the  artithority  of 
Halderman  v.  Wood  (1905),  34  Ind.  App.  519. 
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[Non.— The  citation  Amfriean  Surety  Co,  ▼.  State,  ex  reh,  198,  127  (1),  129 
<1).  lao  (1).  121  (1).  indieates  that  the  ease  beffint  on  page  126.  that  the  point  eited 
ifl  found  on  pages  127. 129, 180  and  131.  and  that  such  point  is  numbered  1  in  the 
marflrln.'-RBPOBTEB.J 

ABATEKENT— 

Plea  in,  see  Pleading,  13,  14L 

ABATEMENT  AND  BEVIVAL— 

Action  on  saloon-keeper's  bond  does  not  abate  with  his  death,  see 
Intoxicating  Liquors.  5;  American  Surety  Co.  v.  State,  ex  reU, 
126,  127  (1),  129  (1),  130  (1),  131  (1). 

Abatement. — Death  of  Defendant, — Personal  Injuries. — An  action 
for  personal  injuries  ordinarily '  abates  with  the  death  of  the 
party  injured  as  well  as  with  the  death  of  the  defendant. 

American  Surety  Co,  v.  State,  ex  rel.,  126, 131  (5) . 

ACCEPTANCE— 

See  Contracts. 

ACCOITNT— 

See  Money  RscEiyEa 

1.  Assumpsit, — Contracts, — Implied. — Evidence  of  Express, — Vari- 
ance.— In  an  action  in  assumpsit  on  an  account  for  the  value  of 
books  sold  and  delivered,  evidence  of  a  written  contract  between" 
the -parties  is  admissible,  the  agreed  price  constituting  the  maxi- 
mum amount  of  damages  recoverable. 

Edward  Thompson  Co.  v.  Kollmeyer,  400, 402  ( 1 ) . 

2.  Goods  Sold  and  Delivered, — Evidence. — Evidence  showing  that 
the  plaintiff  sold  and  delivered  to  defendant,  upon  his  written 
order,  certain  books,  entitles  the  plaintiff  to  a  judgment. 

Edward  Thompson  Co,  v.  Kollmeyer,  400, 402  (2). 
ACT  OF  GOD— 

Concurring  with  defendant's  negligence  does  not  relieve,  see  Mas- 
ter AND  Servant,  51 ;  South  Bend  Brick  Co.  v.  Ooller,  531, 534  (3). 

ACTION— 

See  Abatement  ;  Monet  Received  ;  Parties  ;  Process. 

Contract  to  dismiss,  implies  that  plaintiff  will  pay  costs,  see  Con- 
tracts, 18;  Klitzke  v.  Smith,  26,  29  (6). 

To  recover  contract  price  of  extensions  of  gas-mains  is  founded  on 
contract,  see  Contracts,  33 ;  Bruce  v.  Indianapolis  Gas  Co.,  193. 
197  (2). 

To  enjoin  Illegal  taxes  may  be  commenced  when  order  is  made  to 
place  such  taxes  on  the  duplicates,  see  Injunction,  2;  Gray  v. 
Foster,  149,153(1). 

Misjoinder  of  causes  of,  see  Pleading, 

(735) 
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Against  federal  receiver  of  railroad  In  state  coart,  see  Receivebs, 
6;  Vandalia  R.  Co.  v.  JTeys,  353, 366  (13). 

1.  Demand. — Claim. — A  demand  is  a  peremptory  claim  to  a  thing 
as  a  matter  of  right  and  admits  of  no  doubt ;  while  a  claim  implies 
that  the  right  asserted  is  doubtful  and  that  negotiations  may  be 
had  to  determine  it.  Welhorn  v.  Kimmerling,  98, 104  (5). 

2.  Commencement  of. — Publication  of  Notice. — Foreclosure  of 
Mortgage. — A  suit  against  a  nonresident  for  the  foreclosure  of  a 
mortgage  is  deemed  commenced  at  the  time  of  the  first  publica- 
tion of  the  nonresident  notice.         Schaff ner  \\  Voss,  561t  &57  (5). 

ADMINISTKATOBS— 

See  ExEcuTOBS  and  Administratobs. 

ADMISSIONS— 

See  Evidence. 

ADVANCEMENTS— 

Consideration  of  one  dollar  and  love  and  affection,  in  deed  from 
parent  to  child,  Imports  an  advancement,  see  Deeds,  5;  Loice  v. 
Wiseman,  405,  409  (4),  410  (4). 

Time  of  valuation  of,  see  Descent  and  Distbibution,  7;  Loice  v. 
Wiseman,  405, 409  (5). 

Time  of  taking  possession  of,  see  Descent  and  Distbibution,  8; 
Lowe  V.  Wiseman,  405,  411  (8). 

Declarations  of  grantor,  after  execution  of  deed,  not  admissible  to 
show,  see  Evidence,  7;  Lowe  v.  Wiseman,  405,  409  (6),  411  (6). 

ADVEBSE  POSSESSION— 

See  Quieting  Titus. 

For  twenty  years  gives  possessor  perfect  title,  see  Vendob  and  Pub- 
CHASEB,  11;  Tolley  v.  Thomas,  559,  566  (6). 

1.  Elements  of. — Adverse  possession  imports  that  the  occupant 
holds  in  opposition  to  all  others,  under  a  continuous  claim  of 
right  from  the  beginning  thereof. 

WUlette  V.  Qifford,  185,  192  (5). 

2.  Mortgagor. — Mortgagee. — A  mortgagor  does  not  hold  by  adverse 
I>ossession  against  his  mortgagee  so  long  as  the  relation  exists. 

Willette  V.  Qifford,  185,  192  (6). 

3.  Mortgagor. — Mortgagee. — Tax  Sales. — Neither  a  mortgagor,  nor 
any  one  claiming  under  him,  can  set  up  a  tax  title  against  the 
mortgage,  such  title  as  against  the  mortgage  being  void. 

Willette  V.  Gifford,  185, 192  (7). 

4.  Color  of  Title. — Possession  alone,  though  continued  for  twenty 
years,  will  not  disseize  the  owner,  nor  constitute  adverse  posses- 
sion. Tolley  V.  Thomas,  559,  563  (1). 

5.  Answer  of. — Sufficiency. — An  answer  that  the  defendant,  in 
1880,  received  a  sheriff's  deed  to  the  land  m  dispute,  paying 
therefor,  that  it  was  duly  recorded,  that  he  immediately  took 
possession  and  has  remained  in  open,  public,  notorious,  adverse, 
peaceable  and  exclusive  possession  for  more  than  twenty  years, 
claiming  to  be  sole  owner  and  exercising  complete  dominion  over 
it,  that  he  conveyed  a  right  of  way  across  it,  paid  drainage  as- 
sessments, fenced  it,  rented  it,  collecting  and  using  the  rents. 
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paid  the  taxes,  quieted  title  ns  against  a  mortgage  thereon, 
guarded  the  land  and  cared  for  It,  and  that  he  neither  knew  the 
claimants  nor  knew  of  their  claim  during  the  twenty  years,  shows 
color  of  title  and  actual  adverse  possession. 

Tolley  V.  Thomas,  559,  563  (2),  564  (2). 

6.  Actunl. — Character  of, — Actual  possession  is  deemed  to  be  such 
possession  as  is  consistent  with  the  character  of  the  land  in  ques- 
tion, its  locality,  and  its  suitable  use. 

Tolley  V.  Thomas,  559,  564  (3). 

7.  Evidence. — Admissibilitif. — Under  a  claim  of  adverse  possession, 
any  evidence  tending  to  show  actual,  open  and  notorious  posses- 
sion under  a  claim  of  right,  to  the  exclusion  of  all  others,  for 
twenty  years,  Is  admissible.  ToHej/ v.  r/iomas,  559, 565  (4). 

8.  Effect  of, — Color  of  Title. — Actual  adverse  possession  for  twenty 
years  has  the  efiCect  of  a  conveyance  from  the  owner,  and  it  is 
not  necessary  to  show  color  of  title. 

Tolley  V.  Thomas,  659,  566  (5). 
AGEKCY— 

See  Principal  and  Agent. 

ALIENATION— 

See  Husband  and  Wife. 

ALIMONY— 

See  Divorce. 

ALTERATION— 

Of  contract  of  suretyship,  see  Principal  and  Surety,  3;  Security, 
etc..  Ins,  Co,  v.  Frankel,  212,  219  (4). 

AMENDMENT— 

See  Pleading. 

Justices  In  Illinois  have  powers  of,  see  Justices  or  the  Peace,  2; 
Trehame  v.  Matson,  705,  712  (5),  716  (5). 


1.  Dogs. — Killinff  Sheep, — Townships. — Complaint, — A  complaint 
for  damages  on  account  of  sheep  killed  by  dogs,  need  not  aver 
that  the  defendant  township  has  money  with  which  to  pay  such 
damages,  such  claims  being  payable  in  order  of  presentation  as 
the  money  becomes  available.    Wea  Tp.  v.  Cloyd,  49,  51  (1). 

2.  Dogs,  —  Sheep.  —  Ownership.  —  Admissions.  —  An  answer  by  a 
township,  in  an  action  against  it  to  recover  damages  for  sheep 
killed  by  dogs,  that  certain  sheep  of  plaintiflTs  were  killed  by 
dogs,  as  alleged  in  the  complaint,  and  that  defendant  tendered 
to  plaintiff  $120  for  his  damages,  and  brought  such  tender  into 
court  for  plaintiff's  benefit,  suflSciently  admits  the  plaintiff  was 
the  owner  of  the  sheep.  Wea  Tp,  v.  Cloyd,  49,  52  (2). 

8.  Dogs, — Sheep. — Allegations, — Instructions, — An  instruction  that 
the  only  question  in  a  case  of  damages  for  sheep  killed  by  dogs 
was  that  of  damages,  and  that  the  burden  was  upon  the  plaintiff 
to  prove  the  amount  of  damage  sustained,  is  not  prejudicial. 

Vol.  46—47 
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where  It  was  agreed  that  the  plaintiff  had  filed  his  claim  for 
damages  and  that  defendant  had  tendered  the  amount  it  thought 
to  be  correct,  and  where  all  of  the  formal  averments  of  the  com- 
plaint were  testified  to  by  the  plaintiff's  witnesses,  and  stood 
wholly  uncontradicted.  Wea  Tp.  v.  Cloyd,  49, 52  (4). 

4b  Sheep. — Pedigree. — Damages. — Evidence, — In  an  action  for 
damages  for  sheep  killed  by  dogs,  evidence  that  such  sheep  were 
pedigreed  and  useful  for  breeding  purposes  is  admissible,  the 
damages  recoverable  being  their  highest  market  price  for  any 
jpurpose.  Wea  Tp.  v.  Cloyd,  49,  53  (6). 

5.  Sheep. — Killing  of,  hy  Dogs. — Damages. — Hmc  Shown. — ^To  re- 
cover damages  for  sheep  killed  by  dogs,  individual  damages,  and 
not  damages  to  the  flock  as  a  whole,  must  be  shown. 

Wea  Tp.  V.  Cloyd,  49  54  (7). 

6.  Sheep. — Damages. — Evidence. — Where  there  was  uncontradicted 
evidence  that  the  loss  sustained  by  the  killing  and  maiming  of 
certain  sheep  was  in  excess  of  the  verdict,  the  fact  that  damage 
sustained  by  the  worrying  and  overheating  of  others  was  not 
specifically  shown,  is  not  reversible  error. 

Wea  Tp.  V.  Cloyd,  49, 64  (8). 
ANSWEB— 

See  Pleaoino. 


REHKARIirOt  88. 
RVVTEW, 

(a)  Pbesumptions.  81M3L 

(b)  Habmlssb  Error,  43-48. 

DaTBBMTNATIOM     AHT>     DISPOSI- 
TION OF  Cause. 
(a)  DEOiuoir  im  General,  4»- 
68. 

ib)  AFrnncAKCB.  68-^ 
c)  Rbwssal,  61-66. 
d)  Mandate,  67-70. 

LiABiunEB  ON  Bonds.  7L 


I. 

Nature  and  Form  or  Remedt, 

X. 

1.2. 

XI, 

II. 

Jurisdiction.  8. 

III. 

Decisions  Reviewable,  4-9. 

IV. 

j^RESERVATTON  OF  GROUNDS  FOR 

Review,  l(hli. 

XII. 

V. 

Parties,  1&-18. 

VI. 

Record  and  Proceedings  not 
in  Record,  19-26. 

VII. 

Assignments  of  Errors,  27-31. 

VIH. 

Briefs,  32-86. 

XIII. 

IX. 

Dismissal,  87. 

See  Exceptions,  Bills  of. 

I.    Nature  and  Form  of  Remedy. 

1.  Right  of. — Statutes. — The  right  of  appeal  is  statutory. 

Widener  v.  Tomi  of  Lapel,  5(57,  569  (3). 

2.  Judgment. — Final. — Divorce. — An  Ohio  decree  for  a  divorce  and 
for  alimony  payable  in  monthly  instalments,  is  appealable. 

Rogers  v.  Rogers,  506,  509  (4). 


II.    Jurisdiction. 

Appeal  lies  from  refusal  of  board  of  commissioners  to  accept  gravel 
road,  see  Highways,  4;  Donaldson  v.  State,  ex  rel.,  273,  278  (7). 

Appeal  presenting  constitutional  question  will  be  transferred  by 
Appellate  C'ourt  to  Supreme  Court,  see  Descent  and  Distribu- 
tion, 9 ;  Herring  v.  Keneipp,  424. 

3,  Appellate  Court. — The  Appellate  Court  has  no  original  jurisdic- 
tion, its  powers  being  limited  to  the  correction  of  errors  of  the 
trial  courts.  Wallace  v.  Board,  etc,  695,  696  (1). 
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III.    Decisions  Reviewabls. 

4.  Jurisdiction. — Street  Improvements, — Statutes. — In  the  absence 
of  a  statute  providing  tlierefor,  no  appeal  lies  from  a  Judgment 
in  a  street  improvemeut  proceeding. 

Widener  v.  Tovm  of  Lapel,  567,  568  (1). 

5.  Street  Improvements. — Statutes. — Under  section  one  of  the  act 
of  1909  (Acts  1909  p.  417),  providing  that,  on  appeal  from  a 
street  improvement  proceeding,  the  circuit  court  may  confirm  the 
order  of  the  council,  or  sustain  the  objections  thereto,  "and  such 
order  of  the  court  shall  be  final  and  conclusive  upon  all  the  par- 
ties thereto,"  no  appeal  lies  from  the  judgment  of  the  circuit 
court.  Widener  v.  Town  of  Lapel,  567, 569  ( 2 ) . 

6.  Prom  Boards  of  Commissioners. — Questions  Presented. — On  ap- 
peal from  a  board  of  commissioners,  only  such  questions  can  be 
raised  as  were  presented  before  such  board. 

Davis  V.  Hert,  242,  247  (7). 

7.  Transfer. — Erroneous  Ruling  Precedent, — Where  a  ruling  pre- 
cedent of  the  Supreme  Court  is  considered  err<)neons,  the  Appel- 
late Court  is  required  to  transfer  the  pending  case  to  the  Supreme 
Court,  stating  its  reasons  therefor.     Ben^^e  v.  C/7ai/,  660, 661  (1). 

8w  Constitutional  Law, — Jurisdiction. — ^The  Appellate  Court  has  no 
Jurisdiction  to  determine  constitutional  questions. 

Wallace  v.  Board,  etc.,  695, 697  (3). 

9.  Final  Judgment. — Overruling. — Motion  to  Dismiss  Appeal  from 
Justice  of  the  Peace, — The  overruling  of  a  motion  to  dismiss  an 
appeal  taken  from  a  Justice  of  the  peace  Is  not  appealable,  the 
practice  being  to  reserve  an  exception  to  such  ruling,  and,  if  the 
person  taking  such  appeal  recovers,  presenting  such  ruling  on 
appeal  from  the  judgment  of  the  circuit  court  on  the  merits,  and 
if  the  motion  to  dismiss  is  sustained  and  the  appeal  dismissed, 
an  appeal  lies  therefrom. 

Logansport  Credit  Exchange  v.  Sands,  135. 

IV.      PRESEBVATION  OP  GbOUKDS  FOB  REVIEW. 

Failure  to  object  to  order  of  distribution  waives  any  question 
thereon,  on  appeal,  see  Executobs  and  Administbatobs,  6; 
Richey  v.  Cleet,  326,  330  (5). 

Sufficiency  of  evidence,  how  questioned,  see  New  Trial,  2;  Amer- 
ican, etc..  Loan  Assn,  v.  Fowler,  285,  294  (14). 

Paragraphs  of  complaint  cannot  be  attacked  separately  for  first 
time  on  appeal,  see  Pleading,  9;  Lake  Erie,  etc.,  R.  Co,  v.  Par- 
rish,  577,  580  (2). 

Improper  remarks  to  Jury,  how  questioned  on  appeal,  see  Trial,  3 ; 
HohensteiU'Hartmetz,  etc.,  Co,  v.  Matthews,  616,  620  (6). 

10.  Instructions, — How  Made  Part  of  Record. — Instructions  can 
be  made  a  part  of  the  record  under  §561  Bums  1908,  Acts  1907 
p.  652,  only  by  having  them  authenticated  by  the  signature  of 
the  trial  Judge.        Tell  City  Canning  Co,  v.  Wilbur,  550,  551  (1). 

11.  Instructions, — How  Made  Part  of  Record, — Under  §691  Bums 
1908,  §650  R.  S.  1881,  Instructions  can  be  made  a  part  of  the  rec- 
ord only  by  an  order  of  the  court,  a  recital  that  they  are  made 
a  part  of  the  record  being  insufficient. 

Tell  City  Canning  Co,  v.  Wilbur,  550,  551  (2). 
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12.  Questions  Presented, — ^Where  the  trial  conrt  sustained  a  de- 
murrer to  plaintiffs  complaint,  only  tliose  questions  arising  on 
such  complaint  can  be  decided  on  appeal. 

Davis  V.  Hert,  242,  247  (12). 

13.  Joint  Demurrers.  —  Several  Exceptions,  —  When  defendant's 
joint  and  several  demurrer  to  plaintiff's  complaint  in  two  para- 
graphs was  overruled  and  the  exception  taken  was  in  form,  "to 
which  ruling  of  the  court  the  defendant  excepts,"  the  sufficiency 
of  each  paragraph  can  be  questioned  on  appeal. 

Baxter  v.  Baxter,  514,  516  (1). 

14.  Motion  for  Change  of  Venue, — Default  Judgment. — Motion  for 
New  Trial. — The  overruling  of  a  motion  for  a  change  of  venue 
constitutes  no  ground  for  a  motion  for  a  new  trial,  where  the 
Judgment  was  rendered  upon  a  default. 

Brenner  v.  Heiler,  335,  338  (3). 

V.    Pasties. 

Appeal  lies  on  behalf  of  any  person  aggrieved  by  decision  of  board 
in  railroad  subsidy  election,  see  Railboadb,  4 ;  Davis  v.  Hert,  242, 
246  (4). 

15.  Dismissal. — ^An  appeal  which  omits  necessary  parties,  will  be 
dismissed.  Moor  v.  Males,  311  (1)- 

16.  Receivers. — Stockholders. — Building  and  Loan  Associations. — 
In  an  appeal  by  a  receiver  of  a  building  and  loan  association  from 
a  Judgment  in  his  favor  against  certain  stockholders  thereof  for 
the  recovery  of  alleged  excess  payments  made  to  them,  they  are 
necessary  parties,  and  a  failure  to  make  them  such  is  fatal. 

MoorY.  Males,  311, 312  (2). 

17.  Executors  and  Administrators. — Reports. — Exceptions. — Where 
an  administrator  filed  his  final  report  asking  for  an  allowance  for 
services,  as  well  as  for  the  services  of  his  attorneys,  and  the 
court  reduced  the  amounts  asked,  his  motion  for  a  new  trial,  as 
administrator,  based  on  such  reductions,  presents  no  question, 
on  appeal,  the  estate  being  benefited  by  such  ruling. 

Richey  v.  Cleet,  326, 329  (1). 

18.  Attorneys. — Services. — Administrators. — Reports. — Where  an 
administrator,  in  his  final  report,  seeks  a  certain  allowance  for 
attorney's  fees,  and  the  court  allows  a  part  of  the  desired  amount, 

«   such  attorneys  have  no  right  to  assign  errors  thereon,  on  appeal. 

Richey  v.  Cleet,  326,  329   (2). 

VI.    Record  and  Pboceedings  not   in  Record 

19.  Transcript. — Omitting  Amended  Complaint. — A  transcript 
showing  the  filing  of  a  complaint  and  setting  it  out,  and  also 
showing  the  filing  of  an  amended  complaint  but  failing  to  set 
it  out,  or  to  show  that  the  one  set  out  was  the  amended  one,  is 
fatal  to  the  appeal  taken. 

Dederick  v.  Baumgartner,  403,  404  (1). 

20.  Presentation  of  Record. — A  record  showing  that  a  circuit 
court  assumed  Jurisdiction  of  a  case,  that  no  objection  was  made 
by  the  parties,  and  that  the  pleadings  upon  which  the  case  was 
tried  were  filed  in  such  court,  is  sufficient,  where  the  only  ques- 
tions presented,  on  appeal,  pertain  to  the  evidence. 

Keely  v.  City  of  Indianapolis,  182,  185  (6). 


INDEX.  741 


APPEAIr— Continued. 


21.  Presenting  queationa, — Statutes. — Section  664  Burns  1908,  Acts 
1903  p.  338,  §4,  providing  ttiat  only  so  mucti  of  the  evidence  is 
necessary,  in  a  bill  of  exceptions,  as  will  present  the  question  to 
be  decided  on  appeal,  should  be  construed  liberally. 

Keely  v.  CUy  of  Indianapolis,  182,  184  (3). 

22.  Questions  Presented. — Bills  of  Exceptions. — Under  §664  Burns 
1908,  Acts  1903  p.  338,  §4,  where  an  appeal  does  not  purport  to 
present  the  question  of  the  sufficiency  of  the  evidence,  the  bill  of 
exceptions  need  not  contain  any  evidence  except  that  which  is 
necessary  to  present  the  precise  question  to  be  decided. 

Keely  v.  City  of  Indianapolis,  182,  183  (1). 

23.  Complaint, — Excluding  hy  Certiorari. — Where  appellees  desire 
by  a  writ  of  cei-fiorari  to  prevent  the  consideration  of  the  com- 
plaint copied  into  the  transcript,  asserting  that  it  was  not  a  copy 
thereof,  a  return  to  such  writ  purporting  to  modify  a  transcript 
"made  out  and  certified"  on  November  4,  does  not  modify  the 
transcript,  where  it  was  certified  on  a  different  date. 

Zuelly  V.  Casper,  430,  431  (1). 

24.  Transcript.  —  Complaint,  —  Correctness  of,  —  Certiorari.  —  A 
clerk's  return  to  a  writ  of  certiorari,  merely  showing  that  the 
complaint,  as  certified  in  the  transcript,  was  copied  from  a  copy, 
and  failing  to  show  that  the  transcript  was  incorrect,  and  there 
being  no  claim  that  the  transcript  was  false,  will  not  discredit 
the  complaint  set  out  in  the  transcript. 

Zuelly  V.  Casper,  430,  432  (3). 

25.  Contradiction. — Instructions. — Modifications. — ^An  assignment 
that  the  court  erred  in  modifying  a  certain  instruction  is  not 
available,  where  the  record  in  one  place  shows  that  it  was  modi- 
fled,  and  in  another,  that  it  was  given  as  requested. 

Wea  Tp.  V.  Cloyd,  49,  53  (5). 

26.  Reserved  Question  of  Law. — An  appeal,  in  which  the  only  ques- 
tion presented  is  the  admissibility  of  certain  evidence,  and  in 
which  the  only  evidence  in  the  bill  of  exceptions  relates  to  such 
question,  is  not  taken  upon  a  reserved  question  of  law. 

Keely  v.  City  of  Indianapolis,  182,  185  (5). 

VII.    Assignments  of  Ebbobs. 

27.  Parties. — Where  the  names  of  all  of  the  parties  interested  are 
not  set  out  in  the  assignment  of  errors,  and  no  excuse  is  shown 
therefor,  the  appeal  will  be  dismissed.      Duncan  v.  Alderson,  136. 

28.  Carrying  Back  Demurrer  and  Sustaining  to  Complaint. — A  de-  . 
murrer  to  an  answer  tests  the  sufficiency  of  the  complaint ;  but  to 
present  the  sufficiency  of  the  complaint  on  appeal  the  assignment 
must  specifically  state  that  the  court  erred  in  failing  to  carry 
back  and  sustain  the  demurrer  to  the  complaint. 

Ointher  v.  Rochester,  etc.,  Co.,  378,  380  (1). 

29.  Sustaining  Demurrer  to  Answer. — Failure  of  Trial  Court  to 
Rule. — ^An  assignment  that  the  court  erred  in  sustaining  appel- 
lee's demurrer  to  the  seventh  paragraph  of  appellant's  answer, 
presents  no  question,  where  a  demurrer  thereto  was  sustained 
and  appellee  filed  an  amended  paragraph  to  which  a  demurrer 
was  filed,  but  on  which  no  ruling  was  made. 

Ginther  v.  Rochester,  etc.,  Co.,  378,  381  (5>. 

30.  Presenting  Questions. — Changes  of  Venue. — Independent  As- 
signment of  Rulings  on. — ^A  ruling  on  a  motion  for  a  change  of 
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venue  can  not  be  assigned  independently  on  appeal,  since  it  con- 
stitutes a  ground  for  a  new  trial  only. 

Town  of  Know  v.  Oolding,  634,  640  (5). 

31.  Failure  to  Assign  Cross-Errors. — Appellees  can  present  no  ques- 
tions decided  against  tbem  unless  cross-errors  are  assigned. 

Bowen  v.  W.  0.  Eaton  d  Co.,  65,  79  (11). 

VIII.    Briefs. 

32.  Waiver, — Points  not  discussed  are  waived. 

Farneman  v.  Fameman,  453,  459  (6). 

Tell  City  Canning  Co.  v.  Wilbur,  550,  551  (3). 

33.  Waiver. — Where  a  brief  sets  out  certain  objections  to  an 
answer,  other  objections  are  waived. 

Ginther  v.  Rochester,  etc.,  Cp.,  378,  381  (4). 

34.  Statement  of  Issues. — Waiver. — Where  appellants,  in  their 
brief,  set  out  what  the  issues  were,  and  the  appellees,  with  unim- 
portant exceptions,  agree  therewith,  appellees'  contention  that 
the  complaint  was  not  properly  copied  into  the  transcript  is 
waived.  Zuelly  v.  Casper,  430,  432  (2). 

85.  Transcript. — Omitting  Amended  Complaint — Time  for  Ohjeci- 
ing. — ^An  objection  by  appellees  in  their  brief  that  tlie  transcript 
omits  the  amended  complaint,  is  properly  made. 

Dederick  v.  Baumgartner,  403, 405  (2). 

36.  Trial. — Exclusion  of  Evidence. — Offer  to  Prove. — Unless  the 
brief,  on  appeal,  sets  out  the  evidence  sought  to  be  elicited  in 
answer  to  questions  to  which  objections  were  sustained,  no  ques- 
tion is  presented.  Vandalia  R.  Co.  v.  Keys,  353, 369  (16) . 

IX.  Dismissal. 

37.  Motions  to  Dismiss. — When  appellee's  motion  to  dismiss  the 
appeal  is  overruled,  its  subsequent  motion  to  dismiss  for  the 
same  reasons,  will  be  overruled. 

Noble  V.  Indianapolis  Traction,  etc.,  Co.,  1, 2  (1). 

X.  Reheabinq. 

38.  Questions  Presentable. — Questions  not  raised  on  the  original 
hearing  of  an  appeal  can  not  be  considered  on  a  petition  for  a 
rehearing.  American,  etc..  Loan  Assn.  v.  Fowler,  285,  295  ( 15) . 

XI.    Keview. 
(a)  Presumptions. 

39.  In  Favor  of  Trial  Court. — ^All  reasonable  presumptions  in  fa- 
vor of  the  rulings  of  the  trial  court  are  indulged  on  appeal. 

lotca  Life  Ins.  Co.  v.  Haughton,  467, 472  (5). 

40.  Recci'd. — Inferences. — The  court  on  appeal  will  indulge  infer- 
ences to  sustain  the  regularity  of  the  trial  court's  procedure,  but 
an  appellant  must  affirmatively  show  harmful  rulings  in  order  to 
overcome  the  presumption  in  favor  of  the  decision  of  the  trial 
court.  Kelley  v.  Grand  Trunk,  etc.,  R.  Co.  697,  700  (4). 

41.  Error.-^8tatut€s.—VTi6eT  §666  Burns  1908.  Acts  1903  p.  338, 
§6,  where  a  bill  of  exceptions  contains  only  a  part  of  the  evidence, 
and  does  not  affirmatively  show  that  the  error  complained  of  is 
harmless,  the  presumption  is  that  it  was  prejudicial. 

Keely  v.  City  of  Indianapolis,  182, 184  (4). 
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42.  Refusal  of  Instrueiions. — Omission  of  Evidence, — ^Wbere  the 
evidence  is  not  in  the  record,  refused  instructions  are  presumed 
to  have  been  inapplicable  thereto. 

Bawter  v.  Baxter,  514, 521  (10). 

(b)     Habmless  Ebbob. 

Overruling  demurrer  to  croes-complaint,  when  harmless  error,  see 
CoNTBACTs,  38;  Bowen  v.  W.  0.  Eaton  d  Co.,  65,  73  (4). 

Where  special  findings  show  that  judgment  rested  on  good  para- 
graph of  complaint,  rulings  on  others,  harmless  error,  see  CJon- 
T&A.CTS,  48;  Pittshurg-ColumMa  Oil,  etc.,  Co.  v.  Broyle^,  3,  10  (7). 

Erroneous  instructions  may  be  cured  by  interrogatories,  see  Masteb 
AND  Sebvant,  53;  South  Bend  Brick  Co.  v.  Qoller,  531,  535  (6). 

Erroneous  admission  and  subsequent  withdrawal  of  improper  evi- 
dence, harmless  error,  see  New  Tbial,  1 ;  Town  of  Know  v.  Oold- 
ing,  634,  644  (14). 

Harmless  error  to  sustain  defective  demurrer  to  bad  answer,  see 
Pleading.  17;  Qinther  v.  Rochester,  etc.,  Co.,  378,  381  (3). 

Admission  of  letter  showing  that  Illinois  Justice  had  Jurisdiction, 
harmless,  where  record  showed  Jurisdiction,  see  Tbial,  1 ;  Tre- 
hame  v.  Matson,  705,  718  (8). 

43.  Evidence. — Admissions. — ^Failijre  to  prove  a  fact  is  not  harm- 
ful, where  defendant  expressly  admitted  such  fact. 

Wea  Tp.  V.  Cloyd,  49,  52  (3) . 

44.  Judgments  will  be  reversed  on  appeal  only  where  prejudicial 
error  has  been  committed. 

American  Surety  Co.  v.  State,  ex  rel.,  126, 130  (4) . 

45.  Instruction. — The  giving  of  an  erroneous  instruction  as  to  the 
damages  recoverable  is  harmless,  where  the  amount  of  recovery 
was  too  small.  Donaldson  v.  State,  ex  reZ.,  273, 284  (15) . 

46.  Overruling  Demurrer. — When  Shovm  Harmless  hy  Special 
Findings. — In  determining  whether  the  alleged  error  in  overrul- 
ing a  demurrer  was  harmless,  the  court  may  consider  the  special 
findings,  but  essential  omitted  averments  of  a  complaint  cannot 
be  supplied  thereby.  Boicen  v.  W.  0.  Eaton  d  Co.,  65,  74  (5). 

47.  Considering  Interrogatories, — ^In  considering  whether  alleged 
errors  in  giving  instructions  are  harmless,  the  court  may  consider 
the  answers  to  the  interrogatories  to  the  Jury. 

Consolidated  Stone  Co.  v.  Ellis,  80, 89  (8) . 

48.  Wrongful  Admission  of  Evidence. — Where  creditors  of  con- 
tractors sue  the  sureties  of  such  contractors,  asserting  title  to  a 
certain  fund  due  for  the  completion  of  such  contractors'  contract, 
the  wrongful  admission  of  evidence  showing  the  comparative 
amount  of  work  done  by  such  contractors  and  by  their  sureties, 
is  harmless,  where  the  evidence  shows  that  the  result  must  have 
been  the  same.  Bowen  v.  W,  O.  Eaton  d  Co.,  65,  77  (9) . 

XII.    Detebmination  and  Disposition  of  Cause. 

(a)     Decision  in  Genebal. 

Decision  on  former  appeal,  law  of  the  case,  see  Judgment,  7;  Pitts- 
burgh, etc.  R.  Co.  V.  Wilson,  444,  451  (8). 

49.  Chanqing  Theory  of  Case. — ^Appellants  cannot  change  the  the- 
ory of  their  case  on  appeal.  Baldwin  v.  Siddons,  313,  318  (5) 
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50.  Presenting  Same  Question  Twice, — ^Where  the  demurrer  to  the 
complaint  and  the  motion  for  Judgment  on  the  answer  to  the 
interrogatories  present  the  same  question,  a  ruling  on  tlie  de- 
murrer is  sufficient.        Consolidated  Stone  Co.  v.  Ellis,  80,  82  (1). 

51.  Moot  Questions. — Contracts. — Restraint  of  Trade. — Physicians. 
— Wliere  a  physician  sold  his  practice  in  a  certain  county,  agree- 
ing not  to  prosecute  his  profession  therein  for  a  term  of  years, 
and,  upon  a  violation  tliereof,  he  was  enjoined  to  cease  until  the 
expiration  of  that  time,  his  appeal  will  be  dismissed,  where  it  is 
not  ready  for  decision  l)efore  the  expiration  of  such  time. 

Nushaum  v.  Gcisingen  586. 

52.  Instructions. — How  Considered. — Instructions  should  be  consid- 
ered as  a  whole,  and  if  they  fairly  state  the  law,  the  judgment 
appealed  from  will  be  affirmed.      Weil  v.  Waterhouse,  690, 692  (4 ) . 

(b)  Affibmance. 

Appellate  Court  will  not  weigh  evidence  as  to  time  of  delivery  of  a 
deed,  see  Deeds,  7;  Schaffncr  v.  Voss,  551,  557  (7),  558  (7). 

53.  Weighing  Evidence. — The  Appellate  Court  will  not  weigh  con- 
flicting evidence. 

Cleveland,  etc.,  R.  Co.  v.  Heineman,  388,  392  (8). 
Iowa  Life  Ins.  Co.  v.  Haughton,  467,  473  (6),  480  (6). 
Lake  Erie,  etc.,  R.  Co.  v.  Parrish,  577,  582  (6). 
Omdorf  v.  Jeffries,  254,  256  (1). 
Toton  of  Knox  v.  Oolding,  634,  644  (13). 
Shouse  V.  Rafiner,  331  (1). 
Southern  R.  Co.  v.  Sieg,  259, 262  (4). 

54.  Weighing  Evidence. — A  determination  by  the  Appellate  Court 
that  there  is  no  evidence  supporting  a  certain  allegation  does  not 
constitute  a  weighing  of  the  evidence. 

Baldwin  v.  Siddons,  313, 320  (7). 

^.  Evidence. — Sufficiency. — Weight. — The  Appellate  Court  will 
not  weigh  the  evidence,  but  will  determine  its  sufficiency. 

United  States  Cement  Co.  v.  Whitted,  105, 107  (4). 

56.  Weighing  Evidence. — Where  there  Is  some  evidence  to  sustain 
the  material  facts  in  a  case,  the  decision  below  will  be  sustained. 

Ointher  v.  Rochester,  etc.,  Co.,  378,  386  (10). 

57.  Weighing  Evidence. — The  weight  of  the  evidence  Is  a  question 
for  the  trial  court.  Conner  v.  Martin,  141, 145  (3). 

58.  Weighing  Evidence. — Verdict. — Where  there  was  a  conflict  in 
the  evidence  on  an  issue,  the  verdict  returned  is  conclusive  on 
appeal.  Lett  v.  Eastern,  etc..  Plow  Co.,  56,  59  (2). 

59.  Weighing  Evidence. — Attorney  and  Client. — Fees. — The  Appel- 
late Court  will  not  weigh  conflicting  evidence  as  to  the  value  of 
attorneys'  fees,  nor,  ordinarily,  disturb  an  order  of  allowance 
made  by  the  trial  court,  such  matter  being  largely  one  of  dis- 
cretion. Richey  v.  C7ce^  326,  330  (3). 

60.  Right  Result. — Where  the  record  shows  that  the  right  result 
was  reached,  the  judgment  will  be  affirmed. 

Kuhn  V.  Bowman,  677, 682  (4). 

(c)  Re\'ersal. 

61.  Reversible  Error. — A  judgment  will  be  reversed  only  for  harm- 
ful error.  Cleveland,  etc.,  R.  Co.  v.  Heineman,  388,  390  (4). 

62.  Judgment  Founded  on  Good  and  Bad  Paragraphs  of  Complaint. 
— A  judgment  based  upon  a  complaint  containing  a  good  and  a 
bad  paragraph,  to  which  demurrers  were  overruled,  will  be  re- 
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versed,  where  the  record  falls  to  show  upon  which  paragraph  such 
Judgment  rests. 

Penn-AmeHcan,  etc.,  Co.  v.  Harshaw,  etc,  Co,,  645, 650  (5). 

(J3.  Verdict  Upon  Several  Paragraphs  of  Complamt. — Insufficiency 
of  Paragraphs, — A  Judgment  resting  on  a  complaint  consisting  of 
several  paragraphs,  some  of  which  are  insufficient,  will  be  re- 
versed unless  It  affirmatively  appears  that  it  rests  upon  a  good 
one.  Tennis  Co,  v.  Davis,  436, 439  (5) . 

64.  Prejudicial  Instructions. — Burden  of  Proof. — Where  the  evi- 
dence is  conflicting,  a  general  verdict  for  appellee  acceptor  does 
not  render  harmless  an  instruction  erroneously  placing  the  bur- 
den of  proof  upon  the  appellant  assignee  to  establish  that  he  was 
a  tona  fide  holder  of  the  bill  of  exchange  sued  on. 

Stouffer  V.  8toy,  180, 181  (2). 

65.  Wrongful  Direction  of  Verdict. — Insufficient  Complaint. — Where 
a  verdict  was  wrongfully  directed  for  the  defendant,  a  reversal 
will  be  ordered  regardless  of  the  sufficiency  of  the  complaint,  un- 
less it  could  not  be  amended  so  as  to  state  a  cause  of  action. 

Dieckman  v.  Louisville,  etc..  Traction  Co.,  11, 18  (5). 

66.  Legalizing  Acts. — Effect  of,  on  Decision. — ^The  passage  of  a 
legalizing  act  after  an  appeal  has  been  taken  does  not  authorize 
a  reversal  of  a  Judgment  which  was  correct  at  the  time  it  was 
rendered.  Wallace  v.  Board,  etc.,  695,  696  (2). 

(d)     Mandate. 

67.  Where  Justice  requires,  a  new  trial  may  be  ordered,  though  the 
appellant  technically  might  be  entitled  to  a  Judgment. 

Freitag  v.  Chicago  Junction  R.  Co.,  491, 502  (10). 

68.  Reversal. — Where  a  decree  is  erroneous  In  part,  an  affirmance 
may  be  ordered  on  condition  that  appellee  shall  file  a  waiver  and 
release  of  any  claim  under  the  erroneous  part  thereof. 

Baxter  v.  Baxter,  514, 524  (17). 

69.  Death. — Where  appellee  died  after  submission  of  an  appeal,  a 
Judgment  of  affirmance  will  be  dated  as  of  the  time  of  submission. 

Conner  v.  Martin,  141, 145  (6) . 
Fameman  v.  Fameman,  453,  459  (7), 
Town  of  Knox  v.  Golding,  634,  644  (15). 

70.  Affirmance. — Conditions. — ^Where  a  Judgment  has  been  affirmed 
upon  condition,  and  appellee  has  fulfilled  the  condition,  the 
affirmance  will  be  made  absolute. 

Baxter  v.  Baxter,  514, 525  (18). 


XIII.    LiABiUTiES  ON  Bonds. 

71.  Decedents*  Estates. — An  appeal  from  a  Judgment,  in  favor  of 
an  administrator  de  bonis  non,  against  the  former  administrator 
and  the  sureties  on  his  bond,  is  governed  by  §§670,  672  Bums 
1908,  §§631,  633  R.  S.  1881,  giving  one  year  in  which  to  perfect 
such  appeal,  and  not  by  §§2977,  2978  Burns  1908,  §2454  R.  S.  1881, 
and  Acts  1899  p.  397,  requiring  all  appeals  growing  out  of  mat- 
ters connected  with  decedents'  estates  to  be  perfected  by  the  filing 
of  a  bond,  within  ten  days  after  the  Judgment,  in  double  the  sum 
in  controversy.  Cravens  v.  State  ex  rel.,  347. 
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APPEABANCES— 

Acting  on,  in  self-defense,  see  Assault  and  Batteby,  2;  Bicknese 
.V.  Brandl,  269,  271  (2). 

Full  appearance  waives  defects  in  service,  see  Pbocess,  3 ;  Town  of 
Knox  V.  Oolding,  634,  639  <3). 

APPELLATE  COXTBT— 

See  CouBTS. 

APPLICATIOK'  OP  PAYMENTS— 
See  Payment. 

ABGXTMEKT  TO  JT7BT— 
See  Trial,  3. 

ABBEST— 

Of  Judgment,  see  Judomeitt,  13. 

ASSAULT  AND  BATTEBY— 

1.  Evidence. — Saloons. — Disreputable  Place. — Right  Result. — In  an 
action  against  a  saloon-keeper  for  an  assault  and  t>attery  com- 
mitted upon  the  plaintiff  by  such  saloon-keeper  on  Sunday  in  his 
saloon,  evidence  of  other  fights  at  such  saloon  is  not  prejudicial, 
where  the  Judgment  was  for  $482,  the  evidence  showing  that  the 
plaintiff's  jaw-bone  was  fractured  by  the  defendant. 

Bicknese  v.  Brandl,  269, 271  (1). 

2.  Defense  of  Property. — Acting  Upon  Appearances. — An  instruc- 
tion that  if  defendant  struck  the  plaintiff  thinking  that  plaintiff 
was  going  to  do  the  defendant  or  his  property  an  injury  and  that 
the  plaintiff  was  making  no  pretense  of  injuring  defendant  or  his 
property,  the  jury  should  find  for  the  plaintiff,  and  another  that 
if  the  plaintiff  was  trying  to  rid  himself  of  defendant's  cat,  and 
was  using  reasonable  force,  and  that  because  thereof  defendant 
broke  plaintiff's  jaw,  the  jury  might  find  for  the  plaintiff,  wlien 
considered  with  an  instruction  given  at  defendant's  request  that 
a  man  may  defend  himself  or  his  property  and  that  he  may  act 
upon  appearances  reasonably  calculated  to  show  that  defense  is 
necessary,  are  not  prejudicial.    Bicknese  v.  Brandl,  269,  271  (2). 

ASSESSMENT— 

See  Beneficl\l  Associations  ;  Taxation. 

ASSIGNMENT— 

Of  county  orders  for  taxes,  by  town  treasurers,  forbidden,  see 
Officers,  4;  Holtsclaw  v.  State,  ex  rel.,  238,  241  (5)* 

Of  contract  rights  under  sale,  see  Sales. 

ASSIGNMENT  FOB  BENEFIT  OP  CBEDITOBS— 

Insolvency. — Preferences. — An  insolvent  may  prefer  a  l>ona  fide 
creditor  in  making  an  assignment  for  the  benefit  of  creditors. 

Abe  V.  SummerviUe^  348,  352  (5). 
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ASSIGNHENTS  OP  EBBOBS— 
See  Appeal,  27-31. 

ASSOCIATIONS— 

See  Beneficial  Associations  ;  Building  and  Loan  Associations. 

ASSUMPSIT— 

See  Money  Received. 

For  value  of  goods,  evidence  of  written  contract  admissible,  see 
Account,  1;  Edward  Thompson  Co,  v.  Kolltneyer,  400,  402  (1). 

ASSXTKPTION  OP  BISK- 

See  Masteb  and  Sebvant  ;  Negligence. 

ATTOBNEY  AND  CLIEKT— 

Where  attorneys'  claims  are  disallowed  in  settlement  of  adminis- 
trator, they  have  no  right  to  assign  errors  thereon,  on  appeal,  see 
Appeal,  18;  Rickey  v.  Gleet,  326,  329  (2). 

Conflicting  evidence  as  to  attorneys'  fees,  not  weighed  on  appeal, 
see  Appeal,  59;   Rickey  v.  Cleet,  326,  330  (3). 

Unauthorized  allegations  in  complaint,  not  admissible  as  against 
client,  see  Evidence,  11;  Baldtctn  v.  Siddons,  313,  318  (6). 

Contracts  between  attorney  and  administrator  must  be  authorized 
by  court,  see  Executobs  and  Administbatobs,  5 ;  Rickey  v.  Cleet, 
326,  330  (4). 

Sureties  on  gravel  road  contractor's  bond,  not  liable  for  attorneys* 
fees,  where  action  is  brought  on  such  bond,  see  Highways,  12; 
Donaldson  v.  8tate,  ew  reU,  273,  284  (16). 

AUTOMOBILES— 

See  Neguqence. 

BANKBUPTCY— 

See  Assignment  fob  Benefit  of  Cbeditobs. 

Claims. — Discharge. — Alimony. — ^A  claim  for  alimony  ordered  paid 
in  gross  or  by  instalments,  is  not  provable  in  banlcruptcy;  and  a 
discharge  therein  does  not  affect  such  claim. 

Rogers  v.  Rogers,  506, 512  (7) . 

BANKS  AND  BANKING— 

Taxation  of  banks,  see  Taxation. 

BENEPICIAL  ASSOCIATIONS— 

See  Religious  SocunrES. 

1.  Waiver  of  Constitutional  Provision. — Reply. — Conclusions. — A 
reply,  in  an  action  against  a  beneficial  association,  that  defend- 
ant waived  the  suspension  of  the  deceased  member,  alleged  in  de- 
fendant's answer,  by  accepting,  unconditionally,  payment  of  the 
dues  for  the  delinquent  months,  as  being  In  full  compliance  with 
the  contract,  the  same  as  If  the  amounts  had  been  paid  at  the 
stipulated  times,  and  that  defendant  thereby  waived  a  suspension 
for  failure  to  pay,  shows  a  waiver,  and  does  not  state  a  conclu- 
sion. Brotherhood,  etc,  v.  Barton,  160, 164  ( 1 ) . 
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2.  Failure  to  Pay  Assessments, — Forfeitures, — Instructions. — ^An 
instruction  that  defendant  beneficial  association  to  sustain  its  de- 
fense that  the  deceased  member  suffered  death  from  his  own  im- 
proper conduct — excessive  use  of  alcohol — must  show  that  such 
conduct  was  the  proximate  cause  of  his  death,  is  correct,  the 
fact  of  Its  contributing  to  his  death  being  insufficient  to  defeat 
the  beneficiary,  since  forfeitures  are  strictly  construed  against 
the  insurer.  Brotherhood,  etc.,  v.  Barton,  160, 165  (2) . 

3.  Failure  to  Pay  Assessments, —  Suspension, —  Waiver. —  Instruc- 
tions,— An  instruction  that  if  defendant  beneficial  association's  lo- 
cal officer  collected  the  assured's  three  delinquent  assessments  un- 
conditionally and  as  being  in  full  compliance  with  the  contract, 
and  as  having  been  paid  when  due,  and  did  not  report  such  arrear- 
ages until  the  receipt  of  the  proofs  of  death,  and  that  upon  re- 
ceipt of  such  information  the  association  did  not  repudiate  such 
officer's  acts,  but  retained  the  money  and  thereby  ratified  such 
acts  and  estopped  themselves  from  setting  up  such  defense — ^then 
if  you  find  for  the  plaintiff  you  will  assess  the  damages  accord- 
ing to  the  contract,  is  not  erroneous,  where  there  was  evidence 
tending  to  establish  such  facts. 

Brotherhood,  etc.,  v.  Barton,  160, 166  (3). 

4.  Failure  to  Pay  Assessments, — Forfeiture. — Instruetions. — In  an 
action  against  a  beneficial  association,  the  by-laws  providing  that 
"any  member  indebted  for  three  months'  dues  ♦  ♦  ♦  shall 
stand  suspended,"  and  that  a  "suspended  member  shall  not  again 
be  placed  in  benefits  until  six  months  from  the  date  of  settling  in 
full  all  arrearages,"  an  instruction  that  if  the  assured  had  failed 
to  pay  his  dues  for  three  months  he  was  not  a  beneficial  member 
until  six  months  thereafter,  and  would  be  entitled  only  to  a  cer- 
tain small  stipulated  amount,  was  correctly  refused,  where  there 
was  evidence  of  a  waiver  of  such  suspension. 

Brotherhood,  etc.,  v.  Barton,  160, 166  (4). 

5.  Evidence. — Public  Documents. — Boards  of  Health. — Causes  of 
Death. — In  an  action  upon  a  benefit  certificate  providing  for  a 
forfeiture  if  the  assured  should  come  to  his  death  by  his  own  im- 
proper conduct,  a  record  of  the  board  of  health,  required  by  the 
state  law,  or  by  a  municipal  ordinance,  that  he  died  from  acute 
alcoholism  is  inadmissible  on  behalf  of  the  defendant,  as  tending 
to  show  the  cause  of  death.    Roby  and  Hadley,  JJ.,  dissent 

Brotherhood,  etc,  v.  Barton,  160, 167  (5). 

BENEFICIABIES— 

See  Contracts. 

BILLS  AND  NOTES— 

See  Building  and  Loan  Associations. 

Where  evidence  is  conflicting,  erroneous  Instruction  as  to  burden  of 
proof  on  holder  of  bill,  is  prejudicial,  see  Appeal,  64 ;   Stouffer  v 
8toy,  180,  181  (2). 

1.  Cancelation, —  Destruction. —  Lost  Instruments. —  A  note  which 
has  been  voluntarily  destroyed  by  the  payee  in  order  to  cancel  the 
evidence  of  indebtedness  thereof  cannot  t>e  sued  upon  as  a  lost 
instrument,  nor  can  the  debt  evidenced  thereby  be  collected. 

Conner  v.  Martin,  141, 143  (1). 

2.  Voluntary  Cancelation. — Evidence. — Circumstantial. — Evidence 
that  upon  the  death  of  the  uncle  of  the  maker  of  the  note  in  con- 
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troversy  the  note  could  not  be  found,  that  such  uncle  was  aged, 
and  had  an  abundance,  that  he  had  no  wife  nor  descendants,  that 
the  maker  of  the  note  was  his  nephew,  that  he  was  paralyzed,  and 
that  the  uncle  was  warmly  attached  to  him,  that  he  told  such 
nephew  and  his  wife  "that  the  note  would  never  bother  them," 
and  that  the  note  in  controversy  was  the  only  note  in  existence, 
constitute  sufficient  circumstantial  evidence  to  support  a  verdict 
that  such  uncle  voluntarily  forgave  the  debt  and  canceled  the 
note.  Conner  v.  Martin,  141, 144  (2) . 

3.  Cancelation. — Presumptions. — Evidence, — There  is  a  presump- 
tion that  a  note  in  the  hands  of  the  payee  is  unpaid;  but  such 
presumption  may  be  overthrown  by  evidence  of  the  voluntary  can- 
celation of  the  note  by  such  payee. 

Conner  v.  Martin,  141, 145  (4). 

4.  Chattel  Mortgages. — Contract  to  Dismiss  Suit  Upon, — Ansicer. — 
In  a  suit  by  a  mortgagee  to  enforce  the  payment  of  certain  notes 
and  a  chattel  mortgage  securing  them,  an  answer  that  a  third  per- 
son, subsequent  to  the  bringing  of  the  suit,  had  contracted  with 
the  mortgagee  to  pay  to  him  a  certain  sum  in  consideration  of 
the  cancelation  of  the  pending  suit,  and  an  additional  sum  for  the 
discharge  of  the  mortgage  debt,  which  contract  had  been  accepted 
by  the  mortgagors,  and  that  such  third  person,  in  pursuance  there- 
of, had  purchased  from  the  mortgagors  their  equity  in  the  mort- 
gaged property,  and  had  offered  to  pay  to  the  mortgagee  the  con- 
tract price,  which  was  refused,  and  that  he  is  still  ready  and  will- 
ing to  carry  out  such  contract,  states  a  complete  defense. 

Klitzke  v.  Smith,  26, 27  ( 1 ) ,  29  ( 1 ) . 

5.  Bills  of  Exchange. — Ownership. — Burden  of  Proof. — Instruc- 
tions.— An  instruction,  in  an  action  by  an  indorsee  of  a  bill  of 
exchange  against  the  acceptor  thereof,  that  the  burden  is  upon 
the  plaintiff  to  prove  that  he  is  a  good-faith  purchaser  of  such 
bill,  is  incorrect,  where  the  answers  consisted  of  the  general  de- 
nial and  affirmative  defenses,  such  burden  being  on  the  defendant. 

Stouffer  V.  8toy,  180, 181  (1). 

6.  Amount  Due, — Verdict, — Interrogatories. — Where  there  was  a 
general  verdict  for  $25  for  the  plaintiff,  in  an  action  on  four  notes, 
and  the  answers  to  the  interrogatories  did  not  show  the  amount 
due,  nor  facts  from  which  it  could  be  definitely  determined,  the 
general  verdict  controls. 

Sage  v.  International  Harvester  Co.,  90, 92  (2). 

BILLS  OF  EXCEPTIONS— 

See  Appeal;  Excia>TiONS,  Biixs  of. 

BOABDS  OF  COMMISSIONEBS— 

See  Counties. 

Questions  presentable  on  appeal  from,  see  Appeal,  6 ;  Davis  v.  Hert, 
242,  247  (7). 

In  construction  of  gravel  roads,  representatives  of  state,  see  High- 
ways, 2;  Donaldson  v.  State,  ex  rel,,  273,  278  (5). 

Finding  in  railroad  subsidy  election,  see  Judgment,  5;  Davis  v. 
Hert,  242,  245  (3). 

Procuring,  to  violate  duty,  estops  the  interested  one  from  claiming 
benefits  thereof,  see  Officers,  1  \  Zuelly  v.  Casper,  430,  434  (6). 
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Refusai  of,  to  collect  claims  due  to  the  county,  anthorizes  tax- 
payers to  sue,  see  Pasties,  2;  Zuelly  v.  Casper,  430,  435  (8). 

In  determining  railroad  subsidy  election  contest,  act  in  Judicial  ca* 
pacity,  see  Railboads,  3;  Davik  y.  Hert,  242,  245  (2). 

BOASDS  OP  HEALTH— 

Records  of,  not  admissible  to  show  cause  of  death,  see  Beneficial 
Associations,  5;  Brotherhood,  etc,  v.  Barton,  160,  167  (5). 

BONDS— 

Judgment  In  action  on  administrator's  bond  may  be  appealed  from 
within  one  year,  see  Appeal,  71 ;  Cravens  v.  State,  ex  rel.,  347. 

For  construction  of  gravel  road,  apportionment  of  expenses  to,  see 
Highways,  10;  Donaldson  v.  State,  ex  rel.,  273,  281  (13). 

Of  liquor  dealers,  liability  on,  see  Intoxicating  Liquobs. 

Liability  of  sureties  on  replevin  bond  to  new  parties  to  action,  see 
Repi£vin,  4,  5;  Becovitz  v.  Saperstein,  339. 

BOXTNDABIES— 

Contracts. — Estoppel — Real  Property. — ^Where  adjoining  landown- 
ers determine  the  true  boundary  line  between  their  lands,  and 
place  a  partition  fence  thereon,  such  line  becomes  the  fixed  bound* 
ary,  and  the  parties  are  thereafter  estopped  from  questioning  it 

Welbom  v.  Kimmerling,  08, 102  ( 1 ) . 


In  acceptance  of  alley  improvement,  see  Municipal  Cobpobations, 
6;   Gorman  v.  Johnson,  672,  676  (4). 


See  Appeal,  82-36. 

BUILDING  AND  LOAN  ASSOCIATIONS— 

See  Fbaxtd. 

Agent's  representations  an  to  maturity  of  mortgage,  admissible,  in 
suit  to  foreclose,  see  Evidence,  8 ;  American,  etc..  Loan  Assn.  v. 
Fowler,  285,  290  (1),  291  (1). 

1.  Mortgages, — Payment. — Fraud. — Burden  of  Proof. — ^The  burden 
is  upon  a  mortgagor  to  prove  his  answer  of  fraud  or  payment, 
pleaded  as  a  defense  in  a  suit  to  foreclose  her  mortgage. 

American,  etc.,  Loan  Assn.  v.  Fotcler,  285, 291  (3). 

2.  Mortgages. — Fraud. — Special  Findings. — Special  findings  that  a 
building  and  loan  association  represented  to  the  mortgagor  that 
her  mortgage  would  be  canceled  when  a  certain  number  of  pay- 
ments were  made,  that  the  bond  and  mortgage  provided  for  the 
payment  of  dues,  premiums  and  Interest,  that  the  mortgagor  re- 
lied upon  the  representations,  executed  the  mortgage  and  made 
the  pa3rments,  show  fraud  upon  the  part  of  the  association  sufficient 
to  prevent  the  collection  of  any  further  amount. 

American,  etc..  Loan  Assn.  v.  Fowler,  285, 292  (10). 

3.  Mortgages. — Fraud. — Payment. — Special  Findings. — Conclusions 
of  Law. — Special  findings  showing  that  defendant  paid  the  mort- 
gage sued  on,  and  that  its  execution  was  induced  by  fraud,  sus- 
tain a  conclusion  of  law  for  the  defendant 

American,  etc.,  Loan  Assn,  v.  Fowler,  285, 294  (13). 


INDEX.  751 

BUIIiDIKa  AND  LOAN  ASSOCIATIONS-^OontinTied. 

4.  Maturing  of  Loans. — Representations, — Special  Findings. — Con- 
fiiet. — Burden  of  Proof. — ^A  special  findiug  that  defendant  building 
and  loan  association  represented  to  the  plaintiff  that  her  mort- 
gage would  be  canceled  when  she  had  made  84  payments  thereon, 
even  though  considered  as  a  representation  of  fact,  and  another 
finding  that  the  loan  would  be  canceled  when  the  stock  had  ma- 
tured, are  conflicting,  and  nullify  each  other,  and  a  finding  of 
payment  '*in  the  manner  as  heretofore  set  out"  does  not  affect  the 
result,  the  plaintiff,  on  whom  the  burden  of  proof  rests,  thereby 
falling  to  sustain  her  case. 

American  Building,  etc.,  Assn.  v.  Hughes,  248, 251  (1 ) . 

5.  Maturity  of  Loans. — Loans  from  a  building  and  loan  association 
ordinarily  mature  when  the  value  of  the  shares  reach  the  amount 
of  the  loan.    American  Building,  etc,  Assn.  v.  Hughes,  248, 252  (2) . 

6.  "Sotes  and  Mortgages. — Contracts, — Ignorance  of. — ^The  relation- 
ship between  a  building  and  loan  association  and  a  borrower  not 
being  one  of  trust,  the  borrower's  ignorance  of  the  contents  and 
legal  effect  of  the  note  and  mortgage  given,  does  not  relieve  her. 

American  Building,  etc.,  Assn.  v.  Hughes,  248, 252  (3) . 

7.  Representations. — Opinions. — A  representation  by  the  secretary 
of  a  building  and  loan  association  that  a  borrower's  loan  would 
be  canceled  when  84  payments  were  made,  when  considered  with 
the  note  and  mortgage  given,  which  provided  that  the  mortgage 
would  be  canceled  when  the  stock  should  mature,  is  the  expres- 
sion of  an  opinion. 

American  Building,  etc.,  Assn.  v.  Hughes,  248, 253  (4) . 

BXJItDEN  OP  PBOOF— 

8ee  Evidence. 

BX7BNS  STATUTES— 

Inclusion  of  act  In,  does  not  give  validity  thereto,  see  Statutes,  3 ; 
Klauss  v.  Citizens  Nat.  Bank,  683,  689  (I). 

CAKCELATION— 

Voluntary  destruction  of  note,  fatal  to  action  for  collection  of,  or 
debt  evidenced  thereby,  see  Bills  and  Notes,  1 ;  Conner  v.  Mar- 
tin, 141,143  (1). 

Of  suit,  Implies  dismissal,  see  Dismissal;  Klitzke  v.  Smith,  26, 
28  (2). 


See  Masteb  and  Servant  ;   Neglioence  ;  Raitjioads. 

1.  Railroads. — Shipments. — Contracts. — Delivery. — Custom, —  Con- 
tracts of  shipment  may  be  oral,  and  the  time,  place,  and  manner 
of  delivery  may  be  fixed  therein,  or  the  manner  of  delivery  may 
be  regulated  by  custom. 

Pittsburgh,  etc.,  R,  Co.  v.  Hall,  219, 226  (9) . 

2.  Contracts. — Parties. — Train  Cretrs. — Unless  specially  author- 
ized, train  crews  cannot  contract  for  the  transportation  of 
freight.  Pittsburgh,  etc.,  R.  Co.  v.  Hall,  219, 227  ( 10) . 

3.  Railroads. — Show  Trains. — Contracts. — Negligence. — ^Where  the 
owner  of  a  circus,  including  cars  for  transportation,  hired  a  rail- 
road company  to  furnish  the  motive  power  and  necessary  train 
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crew  for  transportation,  further  agreeing  to  save  the  railroad 
harmless  from  any  damages  caused  by  negligence  in  such  trans- 
portation, and  a  collision  occurs  because  of  such  crew's  negligence, 
causing  the  death  of  an  employe  of  the  circus  company,  the  rail- 
road company  is  not  liable. 

Kclley  V.  Orand  Trunk,  etc.,  R.  Co.,  697, 701  (5) . 

4.  Negligence. — General  Denial. — Contract  of  Transportation. — 
Evidence, — In  an  action  by  the  administratrix  of  a  deceased  em- 
ploye of  a  circus  company  against  a  railroad  company  for  negli- 
gence in  transporting  such  employe,  the  contract  of  transportation 
between  the  railroad  company  and  the  circus  company  is  admissi- 
ble in  evidence  under  the  general  denial  to  the  complaint. 

Kelley  v.  Orand  Trunk,  etc.,  R.  Co.,  697, 703  (10) . 

5.  Private. — Circus  Companies. — Contracts. — Public  Policy. — Con- 
tracts between  circus  companies  and  railroad  companies  by  which 
the  railroad  companies  transport  the  circus  trains,  but  without 
liability  for  negligence,  are  not  contrary  to  public  policy. 

Kelley  v.  Grand  Trunk,  etc.,  R.  Co.,  697, 704,  (11). 

6.  Passengers. —  Negligence. —  Railroads. —  Receivers. —  Discharge. 
— Assumption  of  Liabilities. — Complaint, — Exhibits. — A  complaint 
by  a  passenger  against  a  railroad  company,  alleging  that  he  was 
injured  by  reason  of  the  negligence  of  the  receiver  operating  such 
road,  that  such  receiver  was  duly  discharged  on  petition  of  such 
company,  that  by  an  order  of  the  court  such  company  assumed 
the  payment  of  all  the  liabilities  against  such  receiver  in  the 
operation  of  such  road,  and  that  the  plaintifiTs  damages  consti- 
tuted one  of  such  liabilities,  is  sufficient  without  setting  out  a  copy 
of  such  order,  since  it  is  not  a  written  instrument  within  §36S 
Burns  190S,  §362  R.  S.  1881,  providing  that  where  an  action  is 
founded  upon  a  written  Instrument  a  copy  thereof  must  be  made 
a  part  of  the  complaint.         Vandalia  R.  Co.  v.  Keys^  353, 355  (1 ). 

7.  Receivers, —  Railroads. —  Complain  t. — Allegations. —  Evidence. — 
Variance. — In  an  action  by  a  passenger  against  a  railroad  com- 
pany for  injuries  received  while  the  company  was  in  the  hands  of 
a  receiver,  whose  liabilities  the  company  assumed  upon  his  dis- 
charge, evidence  showing  that  the  engineer  in  the  service  of  the 
receiver  Inflicted  the  injuries  comiilained  of,  sustains  the  allega- 
tions, though  the  complaint  in  one  allegation  speaks  of  "the  en- 
gineer ♦  ♦  ♦  of  said  company,"  and  in  another  that  "the  plain- 
tiff boarded  one  of  defendant's  cars/'  especially  where  such  ob- 
jection was  not  made  below.   Vandalia  R.  Co,  v.  Keys,  353, 362  (9). 


Cited,  see  pp.  vii-xxvi. 

Limited: 

Zeller,  McClellan  d  Co.  v.  Vinardi,  42  Ind.  App.  232,  see  Princeton 
Coal  etc.,  Co.  v.  Howell,  572,  573  (1). 

Overruled  : 

American  Stra/wboard  Co.  v.  Foust,  12  Ind.  App.  421,  see  South  Bend 
Brick  Co.  v.  Ooller,  531,  535  (7). 

Citizen.^  8t.  R.  Co.  v.  Helvie,  22  Ind.  App.  515,  see  Duetz  v.  Louis- 
ville, etc..  Traction  Co.,  692,  694  (1). 

Indianapolis  St,  R.  Co.  v.  Tenner,  32  Ind.  App.  311,  see  Duetz  v. 
Louisville,  etc.,  Traction  Co.,  692,  694  Q). 
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Indianapolis  8t.  R.  Co.  v.  Zaring,  33  Ind.  App.  297,  see  Duete  v. 
Louisville,  etc..  Traction  Co.,  692,  694  (1). 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  34  Ind.  App.  682,  see  South  Bend 
Brick  Co.  v.  Qoller,  531,  535  (7). 

Stowers  v.  Citizens  8t.  R.  Co.,  21  Ind.  App.  434,  see  Duetz  v.  Louis- 
ville, etc.,  Traction  Co.,  692,  694  (1). 

GEBTIOSABI— 

Excluding  complaint  from  transcript  by,  see  Appeal,  23,  24;  Zuelly 
V.  Casper,  430. 

CHANGE  OF  VENUE— 
See  Venue, 

From  judge,  see  New  Tbial. 

Overruling  motion  for,  not  ground  for  motion  for  new  trial  in  de- 
fault case,  see  Appeal,  14;  Brenner  v.  HeUer,  335,  338  (3). 

Ruling  on  motion  for,  cannot  be  assigned  independently  as  error,  on 
appeal,  see  Appeal,  30;  Town  of  Knox  v.  Golding,  634,  640  (5). 

CHATTEL  MORTGAGES— 

Answer  In  suit  to  foreclose,  see  Bills  and  Notes,  4;  Klitzke  v. 
Smith,  2Q,  21  (1),  29  (1). 

CHTTBCH— 

See  Religious  Socieiies. 

CIBCUSES— 
See  Cabbiebs. 


See  Municipal  Cobpobations. 

Taxes  levied  in,  must  be  used  for  purposes  of,  see  Taxation,  4; 
City  of  Martinsville  v.  Washington  Tp.,  200,  204  (2). 


What  Is,  see  Action,  1;  Welbom  v.  Kimmerling,  98,  104  (5). 

CO  All- 
See  Mines  and  Minebals 

COLLATEBAJf  ATTACK— 

See  Judgment. 

COMPLAINT— 

See  Pleading. 

COMPBOMISE  AND  SETTLEMENT— 

Wills. — Avoidance  of  Contest. — Contracts. — Parties. — In  order  to 
make  a  valid  contract  in  settlement  of  an  alleged  invalid  will, 
executed  while  the  testator  was  of  unsound  mind,  all  the  heirs 
and  interested  parties  must  Join.  Becker  v.  Becker,  93, 96  (1). 
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CONCLUSION— 

See  Pleadino. 

CONCLTTSIONS  OF  LAW— 

See  Tbiau 

CONSIDEBATION— 

See  Deeds  ;  Contracts. 

CONSOLIDATION— 

Of  railroad  companies,  see  Raiuoads. 
Of  churches,  see  Religious  Societies. 

CONSTITXTTIONAL  LAW— 

Jurisdiction  of  appeals  presenting  question  of,  see  Appeal,  8 ;  Wal- 
lace V.  Board,  etc.,  695,  697  (3). 

Of  churches,  see  Religious  Societies. 

Full  Faith  and  Credit. — Foreign  Judgments. — Divorce. — Alimony. — 
Instalments. — ^A  decree,  In  an  Ohio  divorce  suit,  requiring  the 
husband,  as  alimony,  to  pay  four  dollars  a  week,  monthly,  until 
the  further  order  of  the  court,  the  Ohio  statute  (§9233  Laning*s 
R.  S.  1905)  authorizing  judgments  for  alimony  to  be  made  pay- 
able "in  gross  or  instalment,  as  the  court  deems  just  and  equita- 
ble." constitutes  a  judgment  for  the  payment  of  money,  and  is 
entitled  to  the  "full  faith  and  credit"  clause  of  the  federal  Ck)nsti* 
tutlon  (Art,  4,  §1). 

Rogers  v.  Rogers,  506, 508  (1),  510  (1),  511  (1),'512  (1).  513  (1). 


CONSTBUCTION— 

See  Statutes. 


CONTBACTS. 


I.    Rbquisiteb  and  Validity,  l-lO. 

II.    Construction  and  Opbkation, 
11-19. 

III.   Modification    and     Merger. 

ao-22. 


IV.    Rescission.  23-27. 
V.    Breach.  28-31. 
VI.    Action  fob  Breach. 


See  Building  and  Loan  Associations;  Carriers;  Corporations; 
Fraud;  Frauds,  Statute  of;  Insurance;  Landlord  and  Ten- 
ant; Parties;  Railroads;  Reformation;  Sales;  Specific  Per- 
formance; Vendor  and  Purchaser. 

I.    Requisites  and  Validity. 

Fixing  boundary  line,  see  Boundaries  ;  Welhom  v.  Kimmerling,  98, 
102  (1). 

Contracts  between  administrator  and  attorney  should  be  author- 
ized by  court,  see  Executors  and  Administrators,  5;  Rickey  v. 
Cleet,  326,  dSO  (4). 

Where  work  is  performed  voluntarily  without  hope  of  reward,  no 
contract  is  implied,  see  Work  and  Labor,  1;  WiUette  v.  Miller, 
133,  134  (1). 

L  Words. — Use  of,  in  Same  Sense. — ^To  constitute  a  contract  the 
parties  must  have  used  the  words  constituting  it,  in  the  same 
sense.     Penn-American,  etc.,  Co.  v.  Rarshaw,  etc.,  Co.  645, 656  ( 10) . 
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2.  Proposals. — Acceptances. — A  proposal  must  be  accepted  In  order 
to  constitute  a  contract.  Schmitt  v.  Weil,  264, 267  (4). 

3.  Acceptance. — Performance. — Notice. — Where  a  proposal  Is  made 
relating  to  some  act  to  be  performed  by  the  offeree,  the  perform- 
ance of  the  thing  asked  is  ordinarily  sufficient  notice  of  accept- 
ance. Schmitt  V.  WeU,  264, 267  ( 7 ) . 

4.  Proposal. — Performance. — Notice. — In  order  that  the  perform- 
ance of  the  thing  proposed  shall  constitute  notice  of  an  acceptance 
of  the  proposal,  such  proposal  must  have  induced  the  perform- 
ance. Schmitt  V.  Weih  264, 268  (8) . 

6.  Proposals. — Acceptances. — Where  defendant  ^proposed  in  writing 
to  pay  back  within  a  certain  time  $5,000  if  the  plaintiff  would 
invest  such  sum  in  certain  stock,  and  the  next  day  plaintiff  in- 
vested $3,000  in  such  stock,  one  year  later  at  defendant's  earnest 
solicitation  an  additional  $1,400  and  still  later  $600,  the  plaintiff 
informing  defendant  on  both  latter  occasions  that  he  would  want 
his  money  within  the  time,  but  he  never  tendered  his  stock  to  de- 
fendant and  treated  the  stock  as  his  own  and  voted  it  long  after 
the  time  fixed,  a  finding  that  the  proposal  was  not  accepted  Is 
warranted.  Schmitt  v.  Weil,  264, 268  (9). 

6.  Proposals. — Stock. — A  proposal  that  if  the  plaintiff  would  in- 
vest $5,000  in  certain  stock,  defendant  would  pay  his  money  back, 
if  desired,  within  a  certain  time,  imports  that  if  the  money  is  de- 
sired, the  stock  will  be  returned  to  defendant. 

Schmitt  V.  Weil,  264, 267  (5) . 

7.  Oas  and  Oil. —  Royalties. —  Complaint. —  Speciflcness. — A  com- 
plaint alleging  that  defendant  drilled  wells  upon  plaintiff's  land, 
that  on  December  1,  1902,  it  had  "completed  six  wells  which  pro- 
duced gas,  and  ever  since  have  so  continued,  and  from  which  gas 
has  been  and  is  being  transported  and  used  off  the  premises  and 
marketed,"  shows  that  such  gas  was  transported  off  the  premises ; 
and  if  defendant  desired  greater  accuracy  as  to  the  time  during 
which  gas  was  transported,  a  motion  to  make  more  specific  was 
the  remedy.       Pittshurg-Columbia  Oil,  etc.,  Co.  v.  Broyles,  3,  5  ( 1 ) . 

8.  Peculiarities. — Oas  and  Oil. — Intention. — Gas  and  oil  contracts 
belong  to  a  class  of  their  own,  the  landowner's  consideration 
usually  being  the  prospective  rents,  or  royalties,  and  the  opera- 
tor's being  the  exclusion  of  others  from  the  territory  being  devel- 
oped. Pittsburg-Columbia  Oil,  etc.,  Co.  y.  Broyles,  3, 6  (2) . 

9.  Benefit  of  Third  Persons. — Consideration, — A  contract  for  the 
benefit  of  third  persons  need  not  be  supported  by  a  consideration 
moving  from  such  third  i)ersons.  Klitzkey.  Smith,  26, 2S  (b). 

10.  Sales  of  Land. —  Consideration. —  Payment. —  Deflniteness. —  A 
contract  by  which  a  widow  agrees  to  sell  her  interest  in  certain 
property  "for  $3,000,"  imports  that  such  sum  is  payable  in  cash  on 
delivery  of  the  deed.  Ames  v.  Ames,  597, 603  (5). 

II.    Construction  and  Operation. 

Contract  In  settlement  of  will,  see  Compromise;  Becker  v.  Becker, 
93,96  (1). 

Contract  for  cancelation  of  a  suit,  implies  a  dismissal  thereof,  see 
Dismissal;  Klitzke  v.  Smith,  26,  28  (2). 

Contract  for  construction  of  gravel  roads,  see  Highways. 
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Saloon-keeper's  bond  is,  see  Intoxicating  Ljquobs,  6;  American 
Surety  Co.  v.  State,  ew  reL,  126,  128  (2). 

Option  to  repurchase,  not  exercised  for  nine  years,  not  fatal,  where 
vendors  retained  {xxssesslon  during  such  period,  see  Laches  ;  Doty 
V.  Sandusky,  etc.  Cement  Co,,  440,  444  (4). 

Of  agency,  see  Principal  and  Agent. 

Of  suretyship,  see  Principal  and  Surety. 

Breach  of,  does  not  create  trust,  see  Trusts,  2;  Yuster  v.  Keefe, 
460,  465  (2),  466(2). 

Implied,  for  services,  see  Work  and  Labor,  2;  WUlette  v.  Miller, 
133,  134  (2). 

11.  Implied. — Equity. — ^A  contract  is  never  implied  where  It  would 
be  inequitable.  Iricin  v.  Jones,  588, 592  (3) . 

12.  Work  and  Labor. — Member  of  Family, — What  Constitutes. — 
Where  claimant  lived  with  deoedent  from  boyhood  as  a  member 
of  the  family,  never  receiving  either  pay,  or  promise  thereof,  for 
services,  the  fact  that  decedent  lived  "In  his  rooms,"  would  not 
break  the  family  relationship,  where,  otherwise,  they  lived  as  one 
family.  Incin  v.  Jones,  588, 593  ( 4 ) . 

13.  Words  and  Phrases.— *'Liabilitvr— Torts.— The  word  "Liabil- 
ity" comprehends  anything  due  under  a  contract,  express  or  im- 
plied, or  a  damage  caused  by  a  breach  of  duty. 

Vandalia  R.  Co.  v.  Keys,  353, 357(3) . 

14.  Family  Relations. — Parent  and  Child. — ^Where  one  is  taken 
Into  the  home  of  another  and  treated  as  an  own  child,  there  is 
ordinarily  no  Implied  obligation  to  pay  for  board  and  lodging, 
or  to  receive  anything  for  services  rendered. 

Irwin  V.  Jones,  58S,  592  (2) . 

15.  Language. — In  construing  a  written  contract  the  court  will  as- 
sume that  the  language  used  embodies  the  entire  contract,  and 
will  neither  disregard  the  words  used,  descriptive  of  the  sub- 
ject matter,  nor  any  material  incident  thereof,  nor  will  it  insert 
words  which  the  parties  have  not  made  use  of. 

Penn-American,  etc.,  Co.  v.  Harshaic,  etc.,  Co.,  645, 655  (9). 

16.  Sales  of  Engaged  Goods. — Conditions  of  Arrival. — A  sale,  "sub- 
ject to  arrival  ♦  ♦  ♦  early  in  December,"  of  goods  "engaged 
for  November  shipment  from  Europe,"  imports  a  warranty  that 
the  goods  are  "engaged,"  but  not  that  they  will  be  delivered  to 
the  person  who  engaged  them,  nor  that  they  will  arrive. 

Penn-American,  etc.,  Co.  v.  Harshaic,  etc.,  Co.,  645, 656  (11). 

17.  Ch'ad'cl  Roads. — Cwisfruction  of. — Failure  of  Contractors. — 
Reletting. — Creditors. — Where  gravel  road  contractors  failed  and 
their  sureties  agreed  with  the  board  of  commissioners  to  com- 
plete the  work,  paying  their  expenses  from  the  contract  price  and 
paying  the  balance,  If  any,  to  the  contractors,  creditors  of  such 
contractors  have  no  rights  to  the  funds  received  for  the  construc- 
tion of  the  road,  until  the  sureties  are  fully  paid  for  their  ex- 
penses of  construction,  including  the  necessary  cost  of  superin- 
tendence and  attorneys*  fees. 

Bowen  v.  W.  O.  Eaton  d  Co.,  65, 78  (10). 

18.  Dismissal  of  Suit. — Costs. — A  mere  contract  to  dismiss  a  suit 
implies  that  the  plaintiff  will  pay  the  costs  up  to  the  time  of 
dismissal.  Klitske  v.  Smith,  26, 2&  (6). 
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19.  Commissions  on  Insurance  Premiums. — When  Due. — Under  a 
contract  providing  that  whenever  the  insurance  in  force  to  the 
credit  of  such  contract  equals  $100,000,  then  a  certain  commis- 
sion would  be  paid  to  the  agent  on  the  second  and  sutMsequent 
premiums,  "as  collected"  by  the  company,  such  commissions  to 
continue  so  long  as  such  insurance  remains  in  force,  such  com- 
missions are  payable  to  the  agent  only  as  the  premiums  are  col- 
lected ;  and  he  is  not  entitled  to  collect  in  advance  from  the  com- 
pany, nor  to  set  off  the  probable  present  value  of  commissions  to 
be  realized  therefrom,  against  a  present  indebtedness  to  the  com- 
pany. Security,  etc.,  Ins.  Co.  v.  Frankel,  212, 217  ( 1 ) . 

III.    Modification  and  Merger. 

20.  Vendor  and  Purchaser, — Repurchase. — Merger. — ^A  contract 
by  which  vendors  agree  to  convey  to  a  purchaser  certain  land  at 
a  certain  price,  on  condition  that  a  factory  be  built  thereon,  or, 
on  failure  thereof,  that  it  be  retransferred  to  the  vendors  upon 
payment  of  one-half  of  such  price,  is  not  merged  into  a  deed 
executed  in  pursuance  thereof,  but  gives  to  the  vendors  the 
right  to  require  a  reconveyance,  on  failure  to  erect  such  factory. 

Doty  V.  Sandusky,  etc.,  Cement  Co.,  440, 443  ( 1 ) . 

21.  Deeds. — Merger. — Where  a  contract  contains  collateral  and 
independent  covenants,  in  addition  to  one  for  executing  a  deed, 
the  contract  does  not  merge  in  the  deed  executed  in  accordance 
therewith.  Doty  v.  Sandusky,  etc.,  Cement  Co,,  440, 443  (2 ) . 

22.  Written, — Obligation  of. — Parties. — Collateral  Parol  Agree- 
ments.— Where  some  of  the  persons  interested  in  a  will,  alleged 
to  have  been  executed  while  testator  was  of  unsound  mind,  exe- 
cuted a  written  contract  in  settlement  of  the  estate,  a  collateral 
parol  agreement  that  such  contract  should  be  binding  upon  all 
who  signed  it,  is  not  binding,  being  a  modification  of  the  written 
contract.  Becker  v.  Becker,  93, 97  ( 2 ) . 

IV.    Rescission. 

23.  Return  of  Consideration. — The  plaintiff  in  a  suit  to  rescind 
a  contract  must  ordinarily  return  the  consideration  received. 

State  Life  Ins.  Co.  v.  Nelson,  137, 139  (5). 

24.  Return  of  Consideration. — Corporations. — ^A  plaintiff  who  con- 
tracted for  a  life  insurance  policy,  receiving  in  addition  thereto 
four  shares  of  stoclt  in  a  corporation,  and  who  received  from  the 
receiver  of  such  corporation  $50  for  his  claim  for  such  stock, 
cannot  rescind  the  contract  for  Insurance,  because  of  alleged 
misrepresentations,  without  restoring,  or  offering  to  restore,  such 
$50.  State  Life  Ins.  Co.  v.  Nelson,  137, 140  (6). 

25.  Return  of  Consideration. — Election. — A  party  desiring  to  re- 
scind a  contract  must  return,  or  offer  to  return,  the  considera- 
tion, and  place  the  other  party  in  statu  quo  within  a  reasonable 
time  after  he  Icnows  or  should  l^now  of  the  matter  giving  the  right 
to  rescind.   American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 542  (2). 

26.  Time  for. — Jury. — Whether  the  time  elapsing  before  the  re- 
scission of  a  contract  is  reasonable,  is  usually  a  question  for  the 
Jury,  but  where  the  facts  are  admitted,  It  becomes  a  question  for 
the  court.    American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 542  (3) . 
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27.  Written. — In  a  suit  to  rescind  a  written  contract,  the  court 
will  consider  the  entire  transaction,  Including  the  written  con- 
tract Itself.  State  Life  Ins.  Co.  v.  Nelson,  137, 139  (4) . 

V.  Bbeach. 

28.  Sales  of  Land. — Concurrent  Delivery  of  Deed  and  Payment  of 
Consideration, — Tender. — Where  a  contract  for  the  sale  of  land 
requires  the  consideration  to  be  paid  in  cash,  it  is  not  necessary 
for  the  purchaser  to  make  a  tender,  where  it  is  shown  that  he 
was  ready  to  pay.  Ames  Y.Ames,  697,  e03  (6). 

29.  Discharge. — Extension  of  Gas-Mains, — Failure  of  Oas. — Re- 
covery of  Contract  Price, — A  contract  between  a  gas  company 
and  the  owner  of  certain  lots  whereby  such  company,  for  a  cer- 
tain sum  agreed  to  extend  its  mains  along  the  alleys  to  the  rear 
of  such  lots  and  to  connect  with  such  lots  as  soon  as  buildings 
were  erected  thereon,  is  discharged  by  the  failure  of  natural 
gas,  and  such  owner  cannot  recover  for  the  company*s  failure  to 
connect  with  the  remainder  of  the  lots,  after  the  natural  gas 
fields  have  failed  and  gas  cannot  be  obtained. 

Bruce  v.  Indianapolis  Gas  Co.,  193, 197  (3) . 

30.  Impossible  Performance. — A  contract  to  furnish  natural  gas 
to  consumers  does  not  ordinarily  render  the  company  liable  for 
its  failure  to  furnish  it,  where  there  has  been  a  failure  of  gas. 

Bruce  v.  Indianapolis  Gas  Co.,  193, 199  (4). 

31.  Oil  and  Gas, — Royalties. — A  gas  and  oil  contract  giving  to  the 
owner  one-sixth  of  the  oil,  and  a  certain  sum  for  each  gas  well 
the  product  of  which  Is  marketed,  is  not  fulfilled  by  the  giving 
of  the  oil,  where  gas  also  is  produced  and  marketed. 

Pittsburg-Columbia  Oil,  etc,  Co.  v.  Broyles,  Z,  11  (8). 

VI.    Action  fob  Bbeach. 

Evidence  of  written,  admissible  in  actions  of  assumpsit  for  goods 
sold,  see  Account,  1 ;  Edward  Thompson  Co,,  v.  Kollmeyer,  400, 
402  (1). 

Parol  evidence,  admissible  to  clear  up  ambiguities,  see  ESvidence, 
12;  Ames  v.  Ames,  597,  601  (3). 

Parol  evidence,  admissible  to  apply  to  subject  matter,  see  Evidence, 
13;  Ames  v.  Ames,  597,  601  (2). 

Money  received  on  ultra  vires,  recoverable,  see  Monet  Received; 
State  Life  Ins.  Co,  v.  Nelson,  137,  139  (3). 

In  writing  cannot  be  varied  by  parol  evidence,  see  Vendob  and 
Pubchaseb,  10;  Wolcott  v.  Moore,  427,  429  (2). 

32.  Beneficiaries. — Parties. — ^At  the  common  law  a  person  not  a 
party  to  a  contract  could  not  maintain  an  action  thereon,  but 
under  our  statute  (§251  Bums  1908,  §251  R.  S.  1881),  the  real 
party  in  interest  must  maintain  the  action. 

Vandalia  R.  Co.  v.  Keys,  353, 361  (7). 

33.  Extension  of  Gas-Mains. — Torts. — ^An  action  to  recover  the 
contract  price  of  certain  extensions  of  gas-mains  never  laid,  does 
not  sound  in  tort.         Bruce  v.  Indianapolis  Gas  Co.,  193, 197  (2). 

34.  Fraud. — Breach. — Rescission. — Combining  Causes  of  Action. — 
A  party  defrauded  by  a  contract  may  sue  for  damages  for  a 
breach  thereof,  or  may  rescind,  but  he  cannot  do  both,  in  the  same 
action.  Ch  urch  v.  Baumgardner,  570, 571  ( 2 ) . 
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35.  Oas  and  Oil. — Fraudulent  Refusal  to  Transport, — Complaint. — 
Defenses. — ^A  complaint  alleging  that  defendant  fraudulently 
closed  the  gas  wells  on  plalntiflTs  farm  for  the  sole  purpose  of 
cheating  and  defrauding  the  plalntifiF  out  of  his  royalties^  the 
contract  providing  for  certain  royalties  in  case  gas  was  trans- 
ported off  the  premises  and  sold,  is  sufficient,  a  failure  of  market, 
or  an  unprofitable  market,  constituting  defenses. 

Pittshurg-Columhia  OH,  etc.,  Co.  v.  Broyles,  3, 7  (3). 

36.  Ckis  and  Oil. — Transporting. — Complaint. — A  complaint  al- 
leging that  the  plaintiff  has  been  the  owner  of  the  premises  since 
August  31,  1901,  that  four  wells  w*ere  drilled  upon  such  land  and 
connected  with  pipe-lines  "through  which  gas  was  then  and  ever 
since  has  been  transported  from  said  wells  and  premises,*'  that 
on  February  28,  1904,  there  became  due  a  semiannual  rental  and 
that  such  rentals  continually  fell  due  until  August  31,  1905,  when 
the  last  one  matured,  shows  that  the  plaintiff  was  the  owner 
when  the  gas  was  transported,  and  that  gas  was  transported  from 
the  wells  for  two  years. 

Pittshurg-Colunibia  Oil,  etc.,  Co.  v.  Broyles,  3, 8  (4) . 

37.  Misrepresentations. — Rescission. — Complaint. — ^A  complaint  to 
rescind  a  contract  for  false  representations  must  allege  that  the 
representations  made  by  defendants  were  false,  that  defendants 
knew  them  to  be  false,  that  the  plaintiff  was  ignorant  of  their 
falsity,  relied  upon  the  truth  thereof,  and  was  misled  to  his 
damage.  Church  v.  Baumgardner,  570, 571  ( 1 ) . 

38.  Sureties. — Creditors. — Funds. — Adverse  Claims. — Cross-Com- 
plaint. — Demurrer. — Where  certain  creditors  of  contractors  filed 
a  complaint  to  recover  a  fund  belonging  to  such  contractors,  as- 
serting that  defendants'  claim  thereto  was  unfounded,  and  an- 
other creditor,  on  his  behalf,  by  a  cross-complaint  made  a  similar 
claim,  the  overruling  of  a  demurrer  to  a  cross-complaint  by  the 
contractors'  sureties  asking  that  they  be  decreed  the  owners 
thereof,  but  failing  to  allege  that  the  cross-defendants'  claims 
thereto  were  unfounded,  constitutes  harmless  error. 

Bowen  v.  W.  O.  Eaton  d  Co.,  05, 73  (4) . 

39.  Sales. — Delivery. — Statute  of  Frauds. — Complaint. — A  com- 
plaint alleging  the  execution  of  a  contract  of  sale  for  goods  worth 
over  $50,  must  be  regarded  as  counting  upon  an  oral  contract; 
and  unless  a  delivery  or  partial  delivery  was  made,  the  contract 
will  be  presumed  imenforceable  under  the  statute  of  frauds. 

Penn-American,  etc.,  Co.  v.  Harshatv,  etc.,  Co.,  645, 648  (3). 

40.  Letters. — Complaint. — ^A  complaint  alleging  defendant's  execu- 
tion of  a  written  contract  for  the  sale  of  goods,  and  a  sale  and 
delivery  of  the  goods  in  accordance  therewith,  an  exhibit  being 
attached  to  the  complaint  and  made  a  part  thereof  containing  a 
copy  of  the  alleged  letters  constituting  the  contract,  is  not  bad 
for  failing  to  allege  that  such  letters  were  enclosed,  directed, 
stamped,  mailed  and  received,  nor  for  failing  to  allege  perform- 
ance.      Penn-American,  etc.,  Co,  v.  Harshaw,  etc.,  Co.,  645, 649  (4) , 

41.  Funds  Arising  from. — Adverse  Claims. — Issues. — ^Where  the 
sureties  of  contractors  and  two  sets  of  creditors  of  such  con- 
tractors are  contesting  the  ownership  of  the  funds  arising  from 
the  contractors'  contract,  the  issue  is  the  question  of  ownership, 
and  any  evidence  tending  to  throw  light  upon  such  question  is 
admissible.  Bowen  v.  W.  O.  Eaton d  Co.,  65, 75  (7). 
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42.  Breach. — Work  and  Lahor. — Instructions. — ^An  instruction,  in 
an  action  for  tlie  breacli  of  a  labor  contract,  that  the  plaintiff, 
if  entitled  to  recover  at  all,  should  receive  the  amount  due  for 
the  unexpired  time  of.  the  contract,  less  any  sum  that  he  re- 
ceived, or  which  he  could  reasonably  have  earned,  during  such  un- 
expired time,  is  not  objectionable. 

Elkhart  Ruhher  Works  v.  Neff,  332. 

43.  Sales  of  Oats. — Landlord's  Lien. — Release. — Instructions. — As- 
suming Facts. — Harmless  Error. — In  an  action  by  a  tenant  for 
the  value  of  oats  sold  and  delivered,  where  defendants*  counter- 
claim alleged  that  plaintiff  agreed  to  deliver  1,000  bushels  of  oats» 
and  that  his  landlord  agreed  to  deliver  22,000  bushels,  and  that 
plaintiff  delivered  701  bushels  and  8  pounds  on  each  contract, 
and  that  the  landlord  owned  one-half  of  the  oats  raised,  an  in- 
struction that  the  landlord  had  a  right  to  release  the  lien,  in 
which  event  the  tenant  might  sell  and  recover  for  the  crops 
raised,  and  that  if  the  finding  should  be  for  the  planitiff  it  should 
be  that  1,000  bushels  w^ere  sold  at  a  certain  price  and  that  for 
the  remainder  the  market  value  should  be  allowed,  although 
erroneous  as  invading  the  province  of  the  jury,  is  not  prejudicial, 
where  the  jury  was  otherwise  fully  instructed  as  to  the  law  of 
the  case,  and  where  the  evidence  showed  that  the  oats  were  all 
sold  by  the  plaintiff  and  that  the  landlord  had  notified  defendants 
that  she  had  released  her  lien. 

Kuhny. Boicman,677,QT9  (l),eSO  (1),682  (1). 

44.  Care  and  Support. — Members  of  Family. — Interrogations. — ^An- 
swers to  interrogatories  showing  that  the  claimant  and  his  wife 
lived  with,  and  cared  for,  decedent,  that  decedent  said  nothing 
indicating  a  contract  to  pay  for  services,  and  that  claimant  was 
induced  to  render  the  services  because  decedent  had  taken  claim- 
ant when  he  was  an  orphan  and  cared  for  him,  and  that  an  Im- 
plied contract  was  inferred  from  claimant's  "faithfulness,"  do 
not  sustain  a  verdict  for  claimant,  no  contract,  express  or  Im- 
plied, being  shown.  IruHn  v.  Jones,  588, 590  ( 1 ) ,  592  ( 1 ) . 

45.  Express. — Interrogatories. — Negativing. — Where  a  claim  alleges 
that  services  were  performed  at  decedent's  special  request,  an  an- 
swer to  an  interrogatory  showing  that  there  was  no  express  con- 
tract, negatives  any  contract  either  by  words  or  inferred  from  cir- 
cumstances. Incin  V.  Jones,  588, 593  ( 5  ) . 

46.  Breach. — Special  Findings. — Omissions. — In  an  action  for 
breach  of  contract,  a  judgment  for  the  defendant  is  proper,  where 
the  special  finding  fails  to  show  that  there  was  a  contract. 

Schmitt  V.  Weil,  264,  267  (3). 

47.  Special  Findings. — Proposals. — Acceptances. — In  an  action  for 
the  breach  of  a  proposal  alleged  to  have  been  accepted,  special 
findings  warranting  a  recovery  by  the  plaintiff  must  show  the  ac- 
ceptance of  the  proposal  and  that  the  conditions  thereof  were 
complied  with.  Schmitt  v.  Weil,  264, 267  (6). 

48.  Oas  and  Oil. — Complaint. — Paragraphs. — Judgment. — Special 
Findings. — Where  a  complaint  on  a  gas  and  oil  contract  consisted 
of  three  paragraphs,  and  the  special  findings  show  that  the  judg- 
ment rested  on  the  first  and  third  paragraphs,  rulings,  or  the  fail- 
ure of  proof,  as  to  the  second,  are  harmless. 

Pittshurg-Columhia  Oil,  etc.,  Co.  v.  Broyles,  3, 10  (7). 
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CONTBIBUTOBY  NEGLIGENCE— 

See  Masteb  and  Sebvant  ;  Neougence  ;  Railboadb. 

At  crossings,  see  Railboaos. 

Of  trespasser,  see  Railroads.  25 ;  Freitag  v.  Chicago  Junction  R.  Co., 
491,497  (5). 

COITTEYANCES— 

See  Deeds. 

COBPOBATIONS— 

See  Beneficial  Associations;  Building  and  Loan  Associations; 
Contracts;  Damages;  Insurance;  Judgment;  Master  and 
Servant;  Negligence;  Railroads;  Receivers. 

Stockholders,  necessary  parties,  in  appeal  from  Judgment  against 
receiver  to  collect  excess  payments  made  to  them,  see  Appeal^  16 ; 
Moor  V.  Males,  311,  312  (2). 

Money  received  by,  on  ultra  vires  contracts  may  be  recovered,  see 
Money  Received;  8tate*Life  Ins,  Co.  v.  Nelson,  137,  139  (3). 

1.  By-Laws. — Stockholders. — Notice. — Stockholders  In  a  mutual  as- 
sociation must  take  notice  of  its  by-laws  and  rules  in  force  at  the 
time  membership  is  acquired. 

American,  etc.,  Loan  Assn.  v.  Fowler,  285, 291  (6) . 

2*  Street  Railroads. — Right  to  Hold  Property. — How  Questioned. — 
Whether  a  street  railroad  company  has  the  right  to  purchase  and 
hold  land  on  which  a  gristmill  and  elevator  are  situated  is  a  ques* 
tion  which  the  State  alone  can  raise. 

Pilliod  V.  Angola  R.,  etc.,  Co.,  719, 729  (7). 

3.  Executed  Ultra  Vires  Contracts. — Public  Policy. — Where  a  cor- 
poration enters  into  an  ultra  vires  contract  that  is  not  in  contra- 
vention of  a  statute  nor  against  public  policy,  it  cannot,  ordinarily, 
after  the  other  party  has  performed  his  part,  set  up  its  want  of 
power.  State  Life  Ins.  Co.  v.  Nelson,  137, 138  (1). 

4.  Ultra  Vires  Contracts. — Rescission. — In  a  suit  against  a  cor- 
poration for  a  rescission  of  a  contract  that  does  not  contravene  a 
statute,  and  is  not  against  public  policy,  such  corporation  cannot, 
after  the  performance  of  the  contract  by  the  plaintiff,  set  up  its 
want  of  power  to  execute  such  contract 

State  Life  Ins.  Co.  v.  Nelson,  137, 139  (2) . 

COST&- 

Payment  of,  by  plaintiff,  implied,  from  contract  to  dismiss,  see 
Contracts,  18;  KlitzJce  v.  Smith,  26,  29  (6). 

COUNTEBGIiAIM^ 

See  Set-off  and  Countehciaim. 

COUNTIES— 

See  Boards  of  Commissioners  ;  Parties. 

County  orders  for  taxes,  not  assignable  by  town  treasurer,  see  Of- 
ficers, 4;  Holtsclaw  v.  State,  ex  rel.,  238,  241  (5). 

Payments  by,  see  Payment. 

Are  liable  as  trustees  for  school  funds,  see  Schools,  1,  2 ;  State,  em 
rel.,  V.  Stuart,  611. 
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1.  Auditor's  Fee*.— Under  §7325  Burns  1908.  Acts  1895  p.  319, 
§115^  all  fees  taxed  on  behalf  of  county  auditors  belong  to  their 
respective  counties.  State,  ex  reU,  v.  Stuart,  611, 613  (3). 

2.  Auditors*  Salaries, — Excessive, — Right  of  Action. — The  county 
is  the  proper  party  to  collect  any  excess  of  salary  paid  to  a  county 
auditor.  State,  ex  rel,,  v.  Stuart,  611, 614  (4). 

COUNTY  AUDITOB&- 

See  Officebs. 

Fees  of,  see  Counties. 

COUNTY  SUBVEYOB43— 

See  BouNAARiES ;  Officers. 

COUNTY  TBEASUBEBS— 
See  Officebs. 

COUBT&- 

See  Pleading  ;  Venue. 

Jurisdiction  of  Appellate  Court,  see  Appeal,  3;  Wallace  v.  Board, 
etc.,  695,  696  (1). 

Transfers  from  Appellate  to  Supreme,  see  Appeal,  7,  8* 

Appellate  Court  will  transfer  to  Supreme  Court  an  appeal  involring 
a  constitutional  question,  see  Descent  and  Distbibution,  9 ;  Her- 
ring V.  Keneipp,  424. 

No  one  can  be  a  Judge  in  his  own  case,  see  Maxims;  Bentle  ▼. 
Vlay,  660,  667  (7). 

Concurrent  jurisdiction  by  state  and  federal,  for  liabilities  assumed 
on  account  of  acts  of  receiver  of  railroad  company,  see  Railboads, 
19;  Vandalia  R,  Co.  v.  Keys,  353,  366  (14). 

Jurisdiction  of,  in  church  questions,  see  Religious  Societies,  3; 
Bentle  v.  Vlay,  660,  662  (4). 

May  refuse  to  enforce  unjust  contract,  see  Specific  Pbbfobmance,  4; 
Ames  V.  Ames,  597,  610  (12). 

1.  Judges. — Interest. — Churches. — A  decision  by  a  Judge,  in  a  case 
in  which  he  is  interested,  is,  at  least,  voidable,  and  this  applies 
to  a  church  organization  as  well.         Bentle  y.  Ulay,Q60,e67  (7). 

2.  Jurisdiction. — Receivers. — Intervening  Petitions. — ^A  court  has 
Jurisdiction,  upon  an  intervening  petition  of  a  creditor,  to  en- 
large the  power  of  a  receiver,  appointed  to  take  charge  of  the 
property  of  a  corporation  pending  a  foreclosure,  to  that  of  a 
receiver  for  the  general  creditors  of  the  corporation. 

Pilliod  V.  Angola  R.,  etc.,  Co.,  719, 728  (6). 

3.  Jurisdiction. — Waiver  of  Objections  to. — ^Where  the  state  and 
federal  courts  have  concurrent  Jurisdiction  over  the  subject-mat- 
ter of  an  action,  the  failure  to  object  to  the  Jurisdiction  of  the 
state  court  waives  any  question  thereon,  on  appeal. 

Vandalia  R.  Co.  v.  Kegs,  353, 367  (15). 

COVENANTS— 

For  farm  crossings,  run  with  land,  see  Railboads,  11;  Pittsburgh, 
etc.,  R.  Co.  V.  Wilson,  444,  450  (6),  453  (6). 
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CBQSS-COMPLAINT— 

See  Pleadiko. 

CUSTOM— 

GontroUing,  in  opposition  to  rules,  see  Raiiboads,  21 ;  Pittsburgh, 
etc.,  R.  Co.  V.  Hall,  210,  225  (7). 


See  Assault  and  Battery;  Intoxicating  Liquobs;  Landlobd  and 
Tenant;  I^Iasteb  and  Servant,  Railboads. 

For  sheep  killed  by  dogs,  see  Animals,  1-6 ;  Wea  Tp,  v.  Cloyd,  49. 

Erroneous  Instruction,  harmless,  where  verdict  was  too  small,  see 
Appeal,  45;  Donaldson  v.  State,  ex  rel.,  273,  284  (15). 

For  breach  of  gravel  road  bond,  see  Highways,  11;  Donaldson  v. 
State,  ex  rel.,  273,  282  (14),  284  (14). 

Action  to  recover  possession  and  for  damages,  triable  by  jury,  see 
Jury;  Harmon  v.  Pohle,  369,  373  (5). 

For  obstructing  watercourse,  see  Railboads,  22,  23;  Southern  R, 
Co.  V.  Poetker,  295. 

Set-off  for,  see  Set-oiw  and  Counterclaim,  2;  Penn-American, 
etc.,  Co.  V.  Harshaw,  etc.,  Co.,  645,  652  (7). 

1.  Duty  to  Minimize. — It  is  the  duty  of  a  person  damaged  by  the 
acts  of  another,  to  exercise  reasonable  care  to  minimize  such 
damages.  Southern  R.  Co.  v.  Poetker,  295, 298  (4) . 

2.  Excessive. — Where  the  damages  are  not  so  great,  in  view  of  the 
evidence,  as  to  induce  the  belief  that  the  jury  acted  from  prej- 
udice or  corruption,  the  judgment  will  not  be  disturbed. 

HohensteinrHartmetz,  etc.,  Co.  v.  Matthews,  616, 621  (10). 

3.  Excessive. — ^The  sum  of  $2J500  Is  not  excessive  damages  for  a 
man  whose  hands  were  badly  mangled  by  an  unguarded  rip-saw, 
destroying  the  use  of  his  hands  for  many  purposes. 

Morgantoton  Mfg.  Co.  v.  Hicks,  623, 629  (4) . 

4.  Elements. — Instructions. — An  instruction  that  If  the  jury  should 
find  for  the  plaintiff,  it  should,  in  assessing  damages,  consider 
his  loss  of  time,  the  nature  and  extent  of  his  injuries,  loss  of 
'health,  lessening  of  his  ability  to  labor,  "inability  to  enjoy  life," 
pain  and  suffering,  and  if  the  injuries  are  permanent,  the  prob- 
able length  of  his  life,  is  incorrect,  his  "inability  to  enjoy  life" 
constituting  speculative  damages.  American  Strawboard  Co.  v. 
Foust,  12  Ind.  App.  421,  and  Pittsburgh,  etc.,  R.  Co.  v.  Cozatt, 
34  Ind.  App.  682,  overruled. 

South  Bend  Brick  Co.  v.  Qoller,  531, 535  (7) . 


Ordinarily  abates  action,  see  Abatement. 
Effect  of,  on  mandate  on  appeal,  see  Appeal,  69. 

DECEDENTS'  ESTATES— 

See  Descent  and  Distribution  ;  Executobs  and  Administbatobs  ; 
Wills. 

CSompetency  of  witnesses  to  testify  in  cases  of,  see  Witnesses,  1-5 ; 
Orndorf  v.  Jeffries,  2J^4l 

DECEIT — 

See  Fraud. 
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DECLABATIONS— 

See  Evidence. 


See  Advebse  Possession  ;  Reformation  ;  Vendor  and  Pubchasek. 

Contract  containing  collateral  covenants  in  addition  to  one  tor  ex- 
ecution ot,  does  not  merge  in  deed,  see  CJontsacts,  21;  Do^f  y. 
Sandusky,  etc,  Cement  Co.,  440,  443  (2). 

Grantee  estopped  to  deny  title  recognized  by  deed  to  grantee^  see 
Estoppel,  1;  Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444,  .450  (5). 

Declarations  of  grantor,  after  execution  of  deed,  inadmissible,  see 
Evidence,  7;  Lowe  v.  Wiseman,  405,  409  (6),  411  (6). 

Demand  for  reconveyance,  unnecessary,  whese  deed  from  plaintiff 
was  void,  see  Quietino  Title,  3 ;  Baxter  v.  Baxter,  514,  518  (4). 

Covenant  for  farm  crossing  runs  with  land,  see  Railroads,  11; 
Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444,  450  (6),  453  (6). 

Taken  in  the  name  of  another,  by  agreement,  constitutes  trust,  see 
Trusts,  5;  Reece  v.  Leitch,  342,  344  (3). 

Not  demandable  until  final  payment,  see  Vendor  and  Purchaser,  3; 
Ginther  v.  Rochester,  etc.,  Co.,  378,  387  (12). 

1.  Description. — Purpose. — The  puriwse  of  a  description  in  a  deed 
is  merely  to  furnish  a  means  of  identification  of  the  land  con- 
veyed. Pilliod  V.  Angola  R.,  etc.,  Co.,  719, 731  (9) . 

2.  Description. — Railroad  Right  of  Way. — ^A  description  in  a  deed, 
in  form :  "Commencing  at  the  northwest  corner  of  the  land  now 
occupied  by  the  ♦  ♦  ♦  Light  Company;  ♦  ♦  ♦  thence 
northwesterly  along  the  west  line  of  the  ♦  ♦  ♦  railway,  as 
now  laid  out  and  occupied  by  it,  ♦  ♦  ♦  to  the  northwest  cor- 
ner of  said  right-of-way;  ♦  ♦  ♦  thence  northeasterly  to  the 
east  line  of  said  right-of-way;  thence  southeasterly  ♦  ♦  ♦  to 
a  point  twenty-five  feet  east  of  the  place  of  beginning;  thence 
west  to  the  place  of  beginning,"  is  sufficient. 

Pilliod  V.  Angola  R.,  etc.,  Co.,  719, 731  (10). 

3.  Delivery, — Leaving  at  Recorder's  Office. — ^The  unexplained  leav- 
ing of  a  deed,  by  the  grantor,  at  the  recorder's  office,  is  deemed 
a  delivery  of  such  deed.  fifc/ia^ner  v.  Fo«»,  551, 558  (?). 

4.  Conveyance  of  Interest. — Subsequently  Acquired  Interests. — A 
deed  of  the  grantors'  right,  title  and  interest  in  a  certain  tract  of 
land,  does  not  convey  a  subsequently  acquired  interest. 

Lowe  V.  Wiseman,  405, 408  (3). 

5.  Consideration.  —  Advancements.  —  Presumptions.  —  Burden  of 
Proof. — ^A  deed  from  father  to  children,  based  upon  a  considera- 
tion of  one  dollar  and  love  and  affection,  is  prima  facie  presumed 
to  constitute  an  advancement,  the  burden  of  overthrowing  such 
presumption  being  upon  the  grantees. 

Lowev.  Wiseman, 41^, 4!^  (4), 410  (4). 

6.  Delivery. — Burden  of  Proof. — The  execution  of  a  deed  includes 
its  delivery;  and  the  burden  of  proving  delivery  rests  upon  the 
one  claiming  under  it.  fitc/ia/f»crv.  Foss,  551, 557  (6). 

7.  Delivery. — Evidence. — Appeal. — ^Where  the  evidence  as  to  the 
delivery  of  a  deed  was  unsatisfactory,  furnishing  a  basis  for 
various  inferences,  in  many  respects  contradictory  and  uncertain, 
and  the  trial  court  has  found  that  such  delivery  occurred  subset 
quently  to  the  commencement  of  a  foreclosure  su^t,  such  decision 
will  not  be  disturbed  on  appeal. 

Schaffnerv.  Fom, 551, 557  (7),  558  (7). 
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DELIVEBY— 

See  Deeds  ;  Fbaud,  Statute  of. 


What  is,  see  Action,  1;  Welhom  v.  KimmerUng,  98,  104  (5). 

For  possession  of  land,  in  peaceable  possession  of  defendant,  must 
precede  action  in  ejectment,  see  Ejectment,  2;  Welborn  v.  Kim- 
merUng, 98,  103  (3). 

Sufficiency  of,  in  ejectment,  see  Ejectment,  3 ;  Welhom  v.  Kirnvmer' 
Zin^r,  98,  103  (4). 

For  possession,  equal  to  reentry  for  breach  of  condition  subsequent, 
see  Landlord  and  Tenant,  3;  Harmon  v.  Pohle,  369,  372  (2). 

Of  reconveyance,  unnecessary,  where  deed  of  conveyance  from 
plaintiff  was  void,  see  Quieting  Title,  3;  Baxter  v.  Baxter,  514, 
518  (4). 

DEMTJBBEB— 

See  Pleading. 

DESCENT  AND  DISTRIBUTION^ 

1.  Intestacy, — ^The  estate  of  a  childless,  unmarried  intestate,  de- 
scends one-half  to  the  father  and  mother,  or  survivor,  and  one- 
half  to  the  brothers  and  sisters.       Stevenson  v.  Gray,  412, 414  (1). 

2.  Kindred  of  Half  Blood.— '* Estate  ♦  ♦  ♦  fty  Gift,  Devise  or 
Descent."— Vnder  §2996  Burns  1908,  §2472  R.  S.  1881,  providing 
that  "kindred  of  the  half  blood  shall  inherit  equally  with  those 
of  the  whole  blood;  but  if  the  estate  shall  have  come  to  the  in- 
testate by  gift,  devise  or  descent  from  any  ancestor,  those  only 
who  are  of  the  blood  of  such  ancestor  shall  inherit,"  a  daughter 
who  was  made  beneficiary  of  her  father's  insurance  policy,  takes 
by  "gift,"  where  he  paid  therefor,  and  only  those  of  his  blood  can 
inherit.  Stevenson  v.  Oray,  412, 414  ( 2 ) . 

3.  Kindred  of  Half  Blood.— Oift.—Use  of  Money.— The  facts  that 
the  beneficiary  of  an  insurance  policy  taken  and  paid  for  by  her 
father,  received  from  the  father  only  a  certificate,  and  that  her 
guardian  loaned  the  money  received  on  such  policy,  do  not  change 
the  ancestral  quality  of  the  gift,  but  it  would  descend  at  the  bene- 
ficiary's death  one-half  to  her  mother,  and  the  other  one-half  to 
the  father's  kindred  of  the  whole  blood. 

Stevenson  v.  Oray,  412, 414  (3),  415  (3). 

4.  Ancestral  Property. — Equity. — Following  Funds. — Real  Property. 
— ^The  equitable  doctrine  of  following  trust  funds  through  trans- 
actions does  not  obtain  in  relation  to  ancestral  property,  and 
where  the  proceeds  of  inheritances  have  been  invested  in  real 
estate,  such  real  estate  is  held  by  purchase. 

Stevenson  v.  Gray,  412, 415  (4) . 

5.  Kindred  of  Half  Blood. — Statutes. — Construction. — Unless  a 
statute  of  descent  requires  a  different  construction,  brothers  and 
sisters  of  the  half  blood  will  be  preferred  to  those  more  distantly 
related.  Stevenson  v.  Gray,  412, 415  (5) . 

6.  Intestacy. — Kindred  of  Half  Blood. — Where  a  father  died  leav- 
ing an  insurance  policy  payable  to  his  daughter  by  his  first  wife, 
and  her  guardian  collected  such  insurance,  and  she  died  unmar- 
ried, the  father  and  mother  having  separated  and  each  one  hav- 
ing remarried  and  had  issue  by  such  second  marriage,  one-half 
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DESCENT  AND  DISTBIBTTTION— Oontinued. 

of  such  property  descends  to  the  mother  and  the  other  one-half 
to  the  father*s  child  by  his  second  marriage. 

Stevenson  v.  Gray,  412, 416  (6). 

7.  Advancements, — Time  of  Valuation  of. — Advancements  shoaid 
be  valued  as  of  the  date  of  their  coming  into  possession  and  en- 
joyment Loice  V.  Wiseman,  405, 409  (5) . 

8.  Advancements. — Time  of  Possession, — Advancements  may  be 
created  to  come  into  possession  during  the  parents  lifetime,  or 
upon  any  contingency  that  has  happened,  or  will  happen  within 
a  reasonable  time.  Loire  v.  Wiseman,  405, 411  (8). 

9.  Widows, — Remarriage, — Sales  of  Inheritance  to  Satisfy  Dehts 
Contracted  During  Widowhood, — Constitutional  Law. — Conflicting 
Decisions. — Transfer. — Where  appellee  contends  that  the  deci- 
sions of  the  Supreme  Court,  with  one  exception,  sustain  the  right 
of  a  creditor  of  a  widow,  after  her  second  marriage,  to  sell  her 
inherited  land  on  execution  to  satisfy  debts  contracted  by  her 
during  widowhood,  and  that  such  decisions  have  become  a  rule 
of  property  protected  by  the  federal  Constitution,  and  appellants 
contend  that  the  Supreme  Court  in  numerous  decisions  sustains 
the  rule  that  land  inherited  is  not  liable  on  execution,  during  the 
widow's  second  marriage,  for  debts  contracted  during  widow- 
hood, the  Appellate  Court  will  transfer  the  case  to  the  Supreme 
Court  as  one  involving  the  efiTect  of  decisions  of  the  Supreme 
Court,  as  well  as  a  constitutional  question. 

Herring  v.  Keneipp,  424. 
DEVISE&- 

See  Wills. 
DISCHABGE— 

See  CONTBACTS. 

In  bankruptcy,  does  not  affect  judgment  for  alimony,  see  Bark- 
buptcy;   Rogers  v.  Rogers,  500,  512  (7). 

Of  agent,  seePniNciPAL  and  Agent. 

DISMISSAL— 

Of  appeal,  where  necessary  parties  are  omitted,  see  Appeal,  15; 
ifoor  V.  Males,  311  (1). 

Appeal  will  be  dismissed,  where  necessary  parties  are  not  named 
in  assignment  of  errors,  see  Appeal,  27 ;  Duncan  v.  Alderson,  136. 

Where  appellee's  motion  to  dismiss  the  apiieal  is  overruled,  its 
subsequent  motion  therefor  will  also  be  overruled,  see  Appeal, 
37;  KoUe  v.  Indianapolis  Traction,  etc.,  Co.,  1,  2  (1). 

Will  be  ordered,  where  time  of  injunction  appealed  from  has  ex- 
pired, see  Appeal,  51 ;  Nushaum  v.  Qcisinger,  586. 

Contract  of,  implies  payment  of  costs  by  plaintiff,  see  Contracts, 
18;  Klitzke  v.  Smith,  26,  29  (6). 

Plaintiff  estopped  to  continue  suit,  where  he  agrees  to  settle  and 
third  person  tenders  agreed  amount,  see  Estoppel,  2;  Klitzke  v. 
Smith,  26,  28   (4). 

Suit  by  taxpayer  to  recover  illegal  fees  from  county  auditor,  con- 
tinuation of  suit  by  board  illegally  compromised,  see  Limita- 
tion o?  Actions,  5;  Zuelly  v.  Casper,  430,  434  (7). 

Cancelation. — Contracts. — ^A  contract  for  the  cancelation  of  a  suit 
imports  a  dismissal  thereof.  Klitzke y,Smith,2^,2&  {2). 


INDEX.  767 


DIVOKCE— 


Judgment  for^  with  alimony,  appealable  in  Ohio,  see  Appeal,  2; 
Rogers  v.  Rogers,  506,  509  (4). 

Discharge  in  bankruptcy  does  not  affect  Judgment  for  alimony,  see 
Bankruptcy;  Rogers  v.  Rogers,  506,  512  (7). 

Foreign  Judgment  of,  entitled  to  full  faith  and  credit,  see  GonbtI" 
TUTioNAL  Law;  Rogers  v.  Rogers,  506,  508  (1),  510  (1),  511  (1), 
512  (1),  513  (1). 

Judgmeilts  for  alimony,  collectible  by  execution,*  see  Execution  ; 
Rogers  v.  Rogers,  506,  509  (3). 

1.  Cruel  and  Inhuman  Treatment, — Impairment  of  Mind  or  Body. 
— Whatever  endangers  or  impairs  the  soundness  of  mind,  or  body, 
or  both,  may  constitute  a  cause  for  divorce  on  the  ground  of  cruel 
or  inhuman  treatment.  ZtDeigY,ZiDeig,6M,696{l), 

2.  Cruel  and  Inhuman  Treatment. — Refusal  of  Eushand  to  Speak  to, 
or  Associate  with,  Wife. — Complaint. — A  complaint  alleging  that 
the  husband  for  more  than  two  years  has  refused  to  speak  to  his 
wife,  that  be  refuses  to  visit  the  neighbors  with  her,  and  does 
not  permit  them  to  visit  her,  states  a  cause  for  divorce. 

Zweig  v.  Zweig,  594, 595  (2) . 

3.  Residence. — Complaint. — ^A  complaint  for  divorce  that  fails  to 
set  out,  as  required  by  statute  (§1066  Bums  1908,  §1031  R.  S. 
1881),  that  the  plaintiff  has  been  a  resident  of  the  State  for  the 
last  two  years,  and  of  the  county  for  the  last  six  months,  is  bad. 

Canther  v.  Canther,  504, 505  ( 1 ) . 

4.  Residence. — Witnesses. — Evidence. — The  residence  of  the  plain- 
tiff in  a  divorce  suit  must  be  established  by  at  least  two  resident 
freeholders  and  householders  of  the  State. 

Canther  v.  Canther,  504, 506  (2). 
Emens  v.  Emens,  22, 24  (3) . 

5.  Jurisdiction. — Residence. — The  residence  of  the  petitioner  in  a 
divorce  case  determines  the  Jurisdiction  to  grant  a  divorce. 

Emens  v.  Emens,  22, 23  ( 1 ) . 

6.  Residence. —  Witnesses. —  Householders. — Evidence. — ^Testimony 
by  a  witness  that  he  owned  a  little  real  estate  and  was  a  house- 
holder and  that  be  knew  the  plaintiff  for  five  or  six  years,  is 
not  sufficient  to  show  that  he  is  a  freeholder  and  householder  of 
this  State,  nor  that  the  petitioner  had  been  a  resident  of  the  State 
for  two  years,  or  of  the  county  for  six  months.  Immediately  pre- 
ceding the  filing  of  the  petition.         Emens  y.  Emens,  22, 23  {2). 

7.  Alimony. — Instalments. — Judgment. — A  Judgment  for  alimony 
payable  in  instalments,  is  erroneous. 

Rogers  v.  Rogers,  506, 509  (2) . 

8.  Alimony — Basis  of  Right. — Husband  and  Wife. — A  claim  for 
alimony  is  based  ur)ou  the  common-law  duty  of  the  husband  to 
support  bis  wife  during  marriage,  and  he  cannot  escape  such  duty 
by  treatment  causing  her  to  obtain  a  divorce. 

Rogers  v.  Rogers,  506, 512  (6) . 


See  Animals. 


1.  Taxation  of  Cities  for. — Legislative  Questions. — Whether  prop- 
erty within  a  city  benefited  by  the  construction  of  a  drain  passing 
through,  or  having  its  source  within,  such  city,  shall  be  taxed  for 
the  construction  thereof,  is  a  legislative  question. 

City  of  Martinsville Y.  Washington Tp.,200,2(>i  (1). 
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DBAINS — Continued. 

2.  Cleaning. — Allotment  of. — Taxing  Districts. — Statutes. — Under 
§§6140-6161  Burns  1908,  Acts  1907  pp.  508  and  600,  the  legislature, 
for  the  purpose  of  cleaning  and  repairing  drains,  has  created  tax- 
ing districts  composed  of  cities  and  of  citizens  of  townships  out- 
side of  cities,  the  burdens  presumably  being  allotted  according  to 
the    benefits.      City  of  Martinsville  v.  Washington  Tp.,  200, 205  (4) . 

3.  Repair. — Totvnship  Trustees. — Duties  of. — Under  the  act  of  1907 
(Acts  1907  p.  6©0,  §§6160,  6161  Burns  1908),  it  is  the  duty  of  town- 
ship trustees  to  see  that  drains  are  kept  clean  and  in  repair. 

City  of  Martinsville  v.  Washington  Tp.,  200, 207  (5). 

4.  Allotment  for  Cleaning. — Failure  to  Appeal. — Collateral  Attack. — 
Where  a  city  failed  to  clean  Its  alloted  portion  of  a  drain,  or  to 
appeal  from  such  allotment  when  made  by  the  proper  county 
surveyor,  under  §§6160,  6161  Burns  1908,  Acts  1907  p.  600,  it 
cannot  question  the  correctness  thereof  in  an  action  by  the  town- 
ship to  collect  the  cost  of  such  worli,  the  trustee  having  been  com- 
pelled to  have  it  done. 

City  of  Martinsville  v.  Washington  Tp.,  200, 208  (6). 

EASEMENTS— 

See  Deeds;  Railsoadb. 

EJECTHENT— 

1.  Action. — Recovery. — Title. — The  plaintiff  In  an  action  in  eject- 
ment must  recover  on  the  strength  of  his  own  title,  and  not  on 
the  wealsness  of  defendant's  title. 

Welbom  v.  Kimmerling,  98, 103  (2) . 

2.  Action. — Demand. — Where  the  defendant  is  in  peaceable  pos- 
session of  land,  a  demand  therefor  must  precede  an  action  lu 
ejectment.  Welhorn  v.  Kimmerling,  98, 103  (3). 

3.  "Demand." — Sufficiency. — A  mere  claim  of  title  in  a  conversa- 
tion w^ith  defendant  does  not  constitute  a  demand  for  possession 
of  the  land  in  controversy,  but  the  use  of  the  word  "demand'* 
is  not  essential,  where  other  words  of  the  same  Import  are  used. 

Welbom  v.  KimmMing,  98, 103  (4). 

4.  Description  of  Land. — Complaint. — A  complaint  alleging  that  the 
plaintiff  is  entitled  to  the  possession  of  "the  premises  known  as 
Bowles'  livery  stable,  in  the  city  of  Evansville,  Indiana,  being 
fifty-one  feet  in  front  of  Third  street,  on  the  upper  or  south  side 
of  lot  No.  154  of  Donation  Enlargement  of  said  city  of  Evans- 
ville; also  the  rear  part  of  lot  No.  183  in  said  Enlargement,  and 
being  that  part  of  lot  No.  183  occupied  and  used  as  a  stable  in 
connection  with  the  main  stables  on  Third  street,"  sufficiently 
identifies  the  property.  Pritchard  v.  Saunders,  ^4, 

ELECTION— 

See  INBUBANCE. 

To  rescind,  see  Contracts. 

ELECTION? 

For  railroad  subsidies,  see  RAiutOADS. 

ELEVATOBS— 

Statutes  requiring  guards,  see  Master  and  Servant,  5;  King  r. 
haycock  Power  House  Co.,  420,  423  (3). 


INDEX.  769 

EQUALIZATION— 

See  Taxation. 

EQUITY— 

See  Vendor  and  Pubjdhaseb. 

Contracts  never  Implied,  where  Inequitable,  see  Contracts,  11; 
Irwin  V.  Jones,  588,  592  (3). 

Doctrine  of  following  trust  funds  does  not  obtain  in  reference  to 
ancestral  property,  see  Descent  and  Distribution,  4;  Stevenson 
V.  Gray,  412,  415  (4). 

Beneficiary  takes  policy  subject  to  equities  in  favor  of  company,  see 
Insurance,  4;  American  Cent.  Life  Ins,  Co,  v.  Rosenstein,  537, 
547  (12). 

Fraud. — EJqulty  seeks  to  protect  against  all  fraud,  but  takes  notice 
only  of  relations  brought  about  by  manipulations,  concealment  and 
fraud,  made  possible  by  disparity  of  information  between  the 
parties,  and  reposed  confidence.  Yuster  v.  Keefe,  460,  ^06  (4). 

ESTATES— 

See  Adverse  Possession  ;  Descent  and  Distribution  ;  Wiixs. 

SSTOFFEL— 

See  Boundaries;  Laches. 

To  dispute  boundary  line  agreed  upon,  see  Boundaries  ;  Welhom  v. 
Kimmerling,  98,  102   (1). 

Of  sureties  on  first  gravel  road  bond  from  questioning  validity  of 
second  bond,  see  Highways,  10;  Donaldson  v.  State,  ex  rel.,  273, 
281  (13). 

Decree  of  foreclosure  estops  all  parties,  see  Judgment,  9 ;  Pilliod  v. 
Angola  R.,  etc.,  Co.,  719,  725  (2),  729  (2). 

Decree  of  foreclosure  estops  parties  thereto,  see  Mortgages,  7 ;  Pil- 
liod V.  Angola  R.,  etc.,  Co,,  719,  726  (3). 

County  auditor  estopped  to  take  advantage  of  illegal  allowance 
procured  by  him,  see  Officers,  1;  Zuelly  v.  Casper,  430,  434  (6). 

In  pais,  binds  wife  in  contract  of  suretyship,  see  Principal  and 
Surett,  2;  Weil  v.  Waterhouse,  690,  691  (1). 

1.  Denying  Title  under  Deed  Conferring  Title. — A  railroad  com- 
pany Is  estopped  to  deny  a  title  recognized  by  the  deed  under 
which  it  claims.  Pittsburgh,  etc.,  R,  Co.  v.  Wilson,  444, 450  (5) . 

2.  Violation  of  Contract  for  Benefit  of  Third  Person. — Action. — 
Dismissal. — A  mortgagee  who  files  suit  for  foreclosure  and  who 
agrees  with  a  third  person  to  accept  a  certain  sum  in  dismissal 
of  the  suit  and  an  additional  sum  in  discharge  of  the  mortgage 
debt,  such  third  person,  in  pursuance  thereof,  purchasing  from 
the  mortgagors  their  equity  in  the  property,  is  estopped  to  pro- 
ceed with  his  suit,  where  such  third  person  offers  to  pay  the 
agreed  amounts.  Klitzke  v.  Smith,  26, 2S  (4) . 

3.  Knotcledge  of  Facts. — Married  Women, — Suretyship. — A  married 
woman  cannot  be  bound  by  an  estoppel  in  pais  where  the  other 
party  to  the  contract  knew  the  facts. 

Weilv.  Waterhouse,  G90,  mi  (2). 

Vol..  46—49 
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See  Assault  and  Battery;  Frauds,  Statute  of;  Ihsubance,  27- 

33;  Witnesses. 

Of  written  contract,  admissible  In  action  of  assumpsit  for  goods 
sold,  see  Account,  1;  Edward  Thompson  Co,  v.  JCoUmeyer,  400, 
402  (1). 

Sustaining  action  on  account  for  books  sold  and  delivered,  see  Ac- 
count, 2;  Edward  Thompson  Co.  v.  Kollmeyer,  400,  402  (2). 

To  show  adverse  possession,  see  Adverse  Possession,  7;  Tolley  v. 
Thomas,  559,  565  (4). 

Of  pedigree  of  sheep,  admissible  in  action  for  damages  for  death 
by  dogs,  see  Animads,  4 ;   Wea  Tp,  v.  Cloyd,  49,  53  (6). 

On  particular  question  presented  on  appeal,  sufficient,  see  Appeal, 
21,  22 ;   Keely  v.  City  of  Indianapolis,  182. 

When  not  in  record,  refused  instructions  presumed  inapplicable  to, 
see  Appeal,  42 ;  Baxter  v.  Baxter,  514,  521  ( 10) . 

Wrongful  admission  of,  harmless,  where  result  was  not  changed,  see 
Appeal,  48;  Bowen  v.  TF.  O.  Eaton  A  Co.,  G5,  77  (9). 

Cannot  be  weighed  on  appeal,  see  Appeal,  53-59. 

Where  evidence  is  conflicting,  erroneous  instruction  as  to  burden  of 
proof,  is  prejudicial,  see  Appeal,  64;  Stouffer  v.  8toy,  180,  181 
(2). 

Record  of  board  of  health,  inadmissible  to  show  cause*  of  death,  see 
Beneficial  Associations,  5;  Brotherhood,  etc,  v.  Barton,  160, 
167  (5). 

Sustaining  a  verdict  of  voluntary  cancelation  of  note  and  forgive- 
ness of  debt,  see  Bills  and  Notes,  2 ;  Conner  v.  Martin,  141,  144 
(2). 

Burden  on  defendant  to  prove  that  he  was  good-faith  purchaser  of 
note,  see  Bills  and  Notes,  5;  Stouffer  v.  Stoy,  180, 181  (1). 

Contract  of  carrier  and  circus  company,  admissible  In  action  by  cir- 
cus employe  against  carrier  for  negligence,  see  Carriers,  4 ;  Kel- 
ley  v.  Grand  Trunk,  etc.,  R.  Co.,  697,  703  (10). 

Sustaining  complaint  against  railroad  company  for  assumed  lia- 
bilities of  receiver,  see  Carriers,  7;  Vandalia  R.  Co.  v.  KeySy 
353,  362  (9). 

Burden  of  proving  that  deed  based  upon  nominal  consideration,  was 
not  an  advancement,  upon  grantee,  see  Deeds,  5;  Lowe  v.  Wise- 
man, 405,  409  (4),  410  (4). 

Burden  of  proving  delivery  of  deed,  upon  one  claiming  under  it, 
see  Deeds,  6;   Schaffner  v.  Voss,  551,  557  (6). 

Of  residence  of  plaintiff  in  divorce  case,  see  Divorce,  4-6. 

Bills  of  exceptions  showing  admission  of,  see  ExcEPnoNS,  Bills  of; 
Keely  v.  City  of  Indianapolis,  182,  184  (2). 

Fraud  may  be  proved  by  circumstantial,  see  Fraid,  1 ;  American, 
etc..  Loan  Assn.  v.  Fowler,  285,  290  (2). 

In  action  for  breach  of  gravel  road  bond,  see  Highways,  11; 
Donaldson  v.  State,  ex  rel,  273,  282  (14),  284  (14). 

Burden  of  proving  breach  of  warranty,  upon  defendant,  see  iNsm- 
ANCE,  12;   Iowa  Life  Ins.  Co.  v.  Haughton,  467,  472  (2), 

Burden  of  proof  as  to  suicide,  see  Insurance,  26,  31;  Prudential 
Ins.  Co.  v.  Dolan,  40. 
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Burden  of  proof  to  show  Jurisdiction,  where  defense  Is  a  judgment 
of  a  Justice  of  the  peace  of  sister  state,  see  Judgment,  12;  Tre- 
hame  v.  Matson,  705,  712  (3). 

In  master  and  servant  cases,  see  Master  and  Sebvant. 

Mortgage  secures  debt,  and  not  merely  the  evidence  thereof,  see 
MoBTOAQES,  2;  Willette  v.  Oifford,  185,  189  (3). 

Of  fraud  in  acceptance  of  alley  Improvements,  see  Municipal  Cor- 
porations, 6;   Gorman  v.  Johnson,  672,  676  (4). 

Improper  admission  and  subsequent  withdrawal,  see  New  Trial,  1 ; 
Tomn  of  Knox  v.  Oolding,  634,  644  (14). 

Sufficiency  of,  how  questioned,  see  New  Trial,  2;  American,  etc. 
Loan  Assn.  v.  Fowler,  285,  294  (14). 

In  case  of  nuisance,  see  Nuisance;  Southern  R.  Co,  v.  Poetker, 
295,  297  (3). 

Not  necessary  to  allege  facts  of  which  courts  take  judicial  notice, 
see  Pleading,  4;  Princeton  Coal,  etc.,  Co.  v.  Howell,  572,  574  (2). 

Variance  from  complaint,  see  Pleading. 

Instruction  as  to  consideration  of,  in  quiet  title  case,  see  Quieting 
Title,  8 ;  Baxter  v.  Baxter,  514,  521  (13). 

Of  occupancy  is  sufficient  In  action  for  damages  to  farm  crossing, 
see  Railroads,  43;  Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444,  449 
(4). 

Of  damages,  in  farm  crossing  cases,  see  Railroads. 

In  replevin  cases,  see  Replevin. 

To  complete  description  in  written  contract,  and  to  Identify  prop- 
erty, see  Specific  Performance,  1;  Am^s  v.  Ames,  597,  600  (1). 

Showing  that  company  received  message  for  transmission,  see 
Teij»raph8  and  Teuephones,  4;  Western  Union  Tel.  Co.  v.  Oil- 
kison,  29,  32  (4). 

Admission  and  exclusion  of,  see  Trial. 

Withdrawing,  from  Jury,  see  Trial,  4;  Southern  R.  Co.  v.  Sieg, 
259,  262  (3). 

1.  Judicial  Notice. — Failure  of  Xatural  Oas. — Courts  take  Judicial 
notice  of  the  failure  of  natural  gas. 

Bruce  v.  Indianapolis  Oas  Co.,  193, 196  (1). 

2.  Judicial  Notice. — Railroad  Operation. — Courts  take  judicial  no- 
tice of  the  manner  In  which  ordinary  railroad  business  Is  con- 
ducted. Cleveland,  etc.,  R.  Co.  v.  Heinenuin,  388, 392  (6) . 

3.  Judicial  Notice. — Duties  of  Brakemen. — Courts  Judicially  know 
that  the  duty  of  a  brakeman  includes  the  handling  of  cars  and 
the  brakes  thereon. 

Cleveland,  etc.,  R.  Co.  v.  Eeinem^n,  388, 392  (7) . 

4.  Judicial  Notice. — Coal. — Strata. — Courts  take  Judicial  notice  of 
the  diflferent  coal  strata  in  each  county. 

Princeton  Coal,  etc.,  Co.  v.  Howell,  572, 574  (3) . 

5.  Judicial  Notice. — Coal  Mines. — Loose  Rock. — Securing  or  Tak- 
ing Down. — Courts  Judicially  know  that  a  loose  rock  seven  and 
one-half  feet  long,  three  feet  wide  and  eighteen  inches  thick,  in 
the  roof  of  the  entry  to  a  coal  mine,  can  be  "carefully  secured  or 
taken  down."  Princeton  Coal,  etc.,  Co.  v.  Howell,  572, 574  (4) . 

6.  Incompetent. — Rebuttal. — Title  to  Fund. — Sureties. — Creditors. — 
Estoppel. — Where  creditors  of  contractors  introduce  incompetent 
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evidence  shewing  the  whole  amount  of  money  received  by  sureties 
of  such  contractors,  who  completed  the  contract,  It  is  competent 
for  such  sureties,  claiming  the  fund  in  dispute,  to  show  the  appli- 
cation of  such  money  received,  and  the  plaintiffs  having  intro- 
duced such  incompetent  evidence  are  estopped  to  complain  of  such 
evidence  In  rebuttal  thereof. 

Bawen  v.  W.  O.  Eaton  d  Co.,  65, 76  (8) . 

7.  Declarations  of  Orantor  After  Execution  of  Deed. — Advance- 
ments.— Gifts. — Declarations  of  a  grantor,  made  after  the  execu- 
tion of  a  deed,  which  are  not  part  of  the  res  gestcB,  are  not  ad- 
missible to  show  his  intention  to  make  a  gift,  instead  of  an  ad- 
vancement. IjOtoe  V.  Wiseman  J  405, 409  ( 6 ) ,  41 1  ( 6 ) . 

8.  Oral,  Contradicting  Written. — Misrepresentations. — Payments 
Required  to  Mature  Building  and  Loan  Mortgage, — Under  an  an- 
swer of  payment  and  fraud,  in  a  suit  to  foreclose  a  building  and 
loan  mortgage,  oral  evidence  of  the  representations  of  the  com- 
pany's agent  leading  up  to  the  execution  of  the  mortgage,  is  ad- 
missible. 

American,  etc.,  Loan  Assn.  v.  Fowler,  285, 290  (1),  291  (1). 

9.  Admissions  of  Agent. — Authority. — ^The  admissions  of  an  agent 
are  not  admissible  in  evidence  until  his  agency  is  established. 

Baldwin  v.  Siddons,  313, 317  (3). 

10.  Declarations  of  Agent. — Husband  and  Wife. — Declarations  of 
a  wife  outside  the  scope  of  her  agency  in  transacting  the  business 
of  her  husband,  are  not  admissible  against  him. 

Conner  Y.  Martin,  141, 145  (5). 

11.  Complaint. — Unauthorized  Averments. — Attorney  and  Client. — 
Where  an  attorney  under  a  misapprehension  of  the  facts  inserted 
certain  unauthorized  and  untrue  allegations  in  a  complaint,  such 
complaint  has  no  probative  force  as  an  admission  of  the  plaintiff. 

Baldwin  v.  Siddons,  313, 318  (6). 

12.  Parol. — Anvbiguities. — Parol  evidence  is  admissible  to  clear  up 
ambiguities  In  a  written  contract,  the  result  being  not  to  alter 
or  vary  the  writing  but  to  explain  it. 

Ames  V.  Ames,  597, 601  (3). 

13.  Application  of  Writing  to  Subject-Matter. —  Description. — 
Parol  Evidence. — Parol  evidence  is  admissible  to  apply  the  terms 
of  a  written  contract  to  the  subject-matter  thereof,  since  the 
office  of  a  description  is  not  to  identify,  but  to  furnish  the  means 
of  identification.  Ames  v.  Ames,  597, 601  (2). 

14.  Value  of  Other  Inheritance. — Partition. — ^Evidence  of  the  value 
of  the  wards'  Inheritance  from  their  father  is  inadmissible  In  a 
suit  by  their  guardian  for  a  partition  of  the  land  inherited  by 
them  through  their  mother.  Lowe\.  Wwewan,  405, 410  (7). 

15.  Stenographer's  Notes. — Absent  Witnesses. — Where  it  is  shown 
that  a  former  witness  has  absconded  and  that  his  whereabouts  are 
unknown,  the  stenographer  who  reported  his  testimony  may  tes- 
tify from  his  notes  what  the  testimony  of  such  witness  was. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 480  ( 18) . 

16.  Inference  upon  Inference. — A  fact  cannot  be  inferred  from  an 
inference.  United  States  Cement  Co.  v.  Whitted,  105, 108  (6). 
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EXCEPTIONS,  BILLS  OF— 

See  Appeal. 

Sufficieficy  of,  to  Present  Competency  of  Testimony, — Admission  of 
Insane  Persons, — A  bill  of  exceptions  showing  the  admission  of 
evidence  of  admissions  of  an  alleged  non  compos,  and  containing  a 
recital  that  he  was  not  called  to  testify,  nor  adjudged  competent 
to  testify,  and  that  the  witnesses  testifying  were  not  called  by 
the  guardian  of  such  non  compos,  sufficiently  presents  the  question 
of  tlie  competency  of  such  evidence. 

Keely  v.  City  of  Indianapolis,  182, 184,  (2) . 

EXECUTION— 

Judgment, — Divorce. — Alimony. — Judgments  for  alimony  are  col- 
lectible by  execution.  Rogers  v.  Rogers,  500, 509  (3) . 

EXECUTOBS  AND  ADHINISTBATOBS— 

See  Descent  and  Distribution  ;   Wilus. 

Cannot  appeal  from  decisions  favorable  to  estate,  see  Appeal,  17; 
Richey  v.  Cleet,  326,  329  (1). 

Appeal  from  judgment  on  bond  of,  may  be  taken  within  one  year, 
see  Appeal,  71 ;   Cravens  v.  State,  ex  reU,  347. 

1.  Funeral  Expenses. — Monuments. — The  cost  of  a  suitable  monu- 
ment at  the  grave  of  the  decedent  constitutes  a  proper  item  of  the 
funeral  expenses  chargeable  to  his  estate. 

Jaqua  v.  Oray,  24, 25  ( 1 ) . 

2.  Funeral  Expenses. — Monuments. — Discretion. — A  petition  by  an 
administrator  for  the  use  of  funds  in  the  erection  of  a  mausoleum 
at  the  grave  of  the  decedent  Is  addressed  to  the  discretion  of  the 
court,  whose  decision  is  reviewable  only  in  case  of  an  abuse  there- 
of. Jaqua  v.  Gray,  24, 25  ( 2 ) . 

3.  Funeral  Expenses. — Mausoleum. — Abuse  of  Discretion. — The  de- 
nial of  an  administrator's  petition  to  be  permitted  to  erect  a  fam- 
ily mausoleum  to  cost  $5,600  in  honor  of  decedent's  family,  but 
not  at  decedent's  grave,  is  not  an  abuse  of  the  court's  discretion. 

Jaqua  v.  Gray,  24, 26  (3) . 

4.  Sales  of  Real  Estate  to  Pay  Debts, — Petition. — Sufficiency. — A 
petition  by  an  administrator  to  sell  real  estate  to  pay  debts,  alleg- 
ing that  there  is  no  personal  estate  and  that  the  cost  of  adminisr 
tration  is  $95,  is  sufficient,  when  attacked  for  the  first  time  on 
appeal.  Maris  v.  Wolfe,  416, 418  ( 1 ) . 

5.  Contracts. — Obligation  of. — Attorneys. — Contracts  between  an 
administrator  and  his  attorneys  are  not  binding  unless  authorized 
by  the  court,  and  for  an  attorney  to  recover  thereon  he  must  show 
that  such  contract  was  just  and  beneficial  to  the  estate. 

Richey  v.  Cleet,  326, 330  (4). 

6.  Distribution. — Order  for. — Failure  to  Move  to  Modify. — The 
failure  of  a  widow  to  object  or  except  to  the  order  of  distribution 
made  of  the  fund  in  the  hands  of  an  administrator  precludes  her 
from  presenting  any  question  thereon,  on  appeal. 

Richey  v.  Cleet,  326, 330  (5) . 

EACTOBY  ACT— 

See  Masteb  and  Servant;    Negligence. 

FALSE  BEFBESENTATIONS— 

See  Fraud. 
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FAMILY— 

Member  of,  what  constitutes,  see  Contracts,  12;  Irtcin  v.  Jones, 
588,  593  (4). 

FEES  AND  SALABIE&- 

See  Limitation  of  Actions  ;  Officebs  ;   Payment. 

County  Auditors, — County  Treasurers. — Collection  of  Taxes  for 
Towns. — Neither  the  county  auditor,  the  county  treasurer,  nor  the 
countyj  is  entitled  to  a  fee  for  the  collection  of  town  taxes. 

.  Holtsclaw  V.  State,  ex  rel,  238, 241  (3) . 

FELLOW  SEBVANTS— 

See  Masteb  anu  Sebvant. 

FIDUCLAJtlES— 

See  Trusts. 

FOBECLOSTTBE— 

See  Mortgages. 

FOBFEITTTBES— 

See  Beneficial  Associations;  Insurance;  Landu>ro  and  Tenant. 

FOBMEB  ADJUDICATION— 

See  Judgment. 


See  Frauds,  Statute  of. 

Burden  on  defendant  to  prove  answer  of,  see  Building  and  Loan 
Associations,  2;  American,  etc..  Loan  Assn,  v.  Fowler,  285,  292 
(10). 

Misrepresentations  by  opinions,  not,  see  Building  and  Loan  Asso- 
ciations, 4;    American  Building,  etc.,  Assn.  v.  Hughes,  248,  251 

(1). 
Defrauded  party  may  sue  for  damages  for  breach  of  contract,  or 
may  rescind,  but  he  cannot  do  l)oth,  see  Contracts,  34 ;  Church  v. 
Baumgardner,  570,  571  (2). 

As  to  relief  from,  in  equity,  see  Equitt  ;   Yuster  v.  Keefe,  460,  406 

(4). 
In  acceptance  of  alley  improvements,  see  Municipal  Corporations. 

Taking  property  in  another's  name,  see  Quieting  Title,  11 ;  Recce 
V.  Leitch,  342,  343  ( 1 ) . 

May  give  rise  to  constructive  trust,  see  Trusts,  1 ;  Yuster  v.  Keefe, 
460,465  (1). 

1.  Proof  of. — Fraud  being  a  question  of  fact  may  be  proved  by  di- 
rect or  circumstantial  evidence. 

American,  etc.,  Loan  Assn,  v.  Fowler^  2Sj5, 290  (2). 

2.  Opinions. — Mere  opinions  as  to  the  law,  or  as  to  what  will  hap- 
pen, do  not  ordinarily  constitute  a  basis  for  actionable  fraud. 

American,  etc.,  Loan  Assn.  v.  Fowler,  285, 291  (4). 

3.  Misrepresentations. — Deception. — Misrepresentations,  to  consti- 
tute a  defense  to  a  suit  for  foreclosure,  must  be  of  existing  facts, 
acted  upon,  and  calculated  to  deceive  an  ordinarily  prudent  per- 
son. American,  etc..  Loan  Assn.  v.  Fowler,  285, 291  ( 5 ) . 


INDEX  775 


X'BAXTI>— Continued. 


4.  Facta. — Pleading, — ^The  facts  constituting  fraud  must  be  set  out 
in  a  pleading.       American,  etc.,  Loan  Assn,  v.  Fowler,  285, 292  (8) . 

5.  Execution  of  Instruments. — Enforcement. — Where  one  without 
negligence  on  his  part  is  induced  by  fraud  to  execute  an  instru- 
menty  such  iustrument  cannot  be  enforced. 

American,  etc.,  Loan  Assn.  v.  Fowler,  285, 293  ( 11 ) . 

G.  Misrepresentations. — Knowledge  of  Falsity. — Agency. — ^To  con- 
stitute a  fraudulent  misrepresentation  of  the  maturity  of  a  build- 
ing and  loan  mortgage,  the  agent  making  the  misrepresentation 
must  know  of  the  falsity  thereof. 

American  Building,  etc.,  Assn.  v.  Hughes,  248, 253  (5) . 

7.  Contracts  for  Benefit  of  Third  Persons. — Violation. — The  refusal 
by  a  party  who  contracts  for  the  benefit  of  a  third  person,  to  carry 
out  such  contract,  constitutes  a  fraud  upon  such  third  person. 

Klitzke  Y.  Smith,  26, 28  (3). 

8.  Secret  Mortgages. — Creditors. — Where  the  owner  of  a  stock  of 
goods  sold  such  stock  and  delivered  possession  to  his  vendee,  tak- 
ing a  conditional  mortgage  thereon  but  keeping  It  secret,  such 
stock  is  liable  to  be  taken  on  execution  to  satisfy  such  vendee's 
creditors,  the  vendor  being  treated  as  any  other  common  creditor. 

A  he  V.  Summerville,  348, 351  ( 2 ) . 

9.  Sales. — Vendor. — Mortgages. — In  a  complaint  for  the  subjection 
of  a  stock  of  goods  to  the  payment  of  a  vendee's  debts,  allegations 
of  fraud  made  against  the  vendor  in  concealing  its  mortgage  upon 
such  goods  are  without  effect,  since  the  goods-  were  liable  to  be 
taken  for  the  vendee's  debts  regardless  of  the  mortgage. 

Ahev.  Summerville,  MS,  351  (3). 

10.  Subjecting  Goods  to  Payment  of  Debts. — Ownership.— ^Com- 
plaint.— Conclusions. — An  allegation,  in  a  complaint  to  subject  a 
stock  of  goods  to  the  payment  of  debts,  that  the  defendant  "was 
not  the  owner  of  the  goods,"  states  a  mere  conclusion. 

Abe  V.  Summerville,  348, 351  ( 1 ) . 

11.  Special  Findings. — Facts. — Conclusions  of  Law. — In  order  to 
sustain  a  conclusion  of  law  in  favor  of  a  party  relying  upon 
fraud,  the  special  findings  must  disclose  fraud  as  a  fact. 

American,  etc..  Loan  Assn.  v.  Fowler,  285, 292  (9) . 

PBATTDS,  STATUTE  OP— 

Complaint  showing  that  contract  sued  upon  Is  within,  not  suflScIent, 
see  Contracts,  39;  Penn-American,  etc.,  Co.  v.  Harshaw,  etc., 
Co.,  645,  648  (3). 

Instruction  as  to  contract  for  care  and  support  taken  out  of,  see 
Quieting  Title,  9;  Baxter  v.  Baxter,  514,  522  (14). 

1.  Sales  of  Real  Estate. — Description. — Indefinite. — Parol  Evidence. 
— A  contract  by  a  widow  for  the  sale  of  "all  of  her  interest  in  the 
real  estate  formerly  owned  by"  her  deceased  husband,  contains  a 
sufficient  description,  when  Identified  by  parol  evidence,  to  render 
the  contract  enforceable.  Ames  y.  Ames,  697^003  (4). 

2.  Sales  of  Land. — Delivery. — A  written  contract,  that  is  only  a 
written  statement  of  an  oral  agreement  for  the  sale  of  land,  need 
not  be  delivered  to  take  it  out  of  the  statute  of  frauds. 

Ames  V.  Ames,  597, 604  (7) . 

3.  Validity. — Sales  of  Land. — An  oral  contract  for  the  sale  of  land 
Is  not  void,  but,  by  reason  of  the  statute  of  frauds,  is  merely  unen- 
forceable. A  mes  v.  Ames,  597, 604  ( 8 ) . 
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4.  Sales  of  Land. — Written  Memorandum.  —Sufficiency, — ^To  render 
a  contract  for  the  sale  of  lands  enforceable,  it,  or  a  memorandum 
containing  the  necessary  parts  thereof,  mast  be  in  writing  and 
signed  by  the  party  to  be  charged,  but  it  is  not  material  who  hai: 
the  writing,  or  the  manner  of  its  execution. 

Ames  V.  Am^s,  597, 604  (9). 

FXTNEBALS— 

Expenses  of,  see  Executors  and  Administrators. 

GAS  AND  OIL— 

See  Contracts. 

GBAVEL  BOADS— 

See  Highways. 

GUABDIAN  AND  WABD^ 

In  action  for  partition  of  mother's  estate,  evidence  of  value  of  in- 
heritance from  father,  inadmissible,  see  Evidence,  14;  Loire  v. 
Wiseman  J  405,  410  (7). 

HABHLESS  EBBOB— 

See  Appeal. 


Construction  contracts,  see  Contracts,  17. 
Use  of,  for  automobiles,  see  Negligence. 
Action  on  contractor's  bond,  see  Parties. 
Accidents  at  crossings,  see  Railroads. 

1.  Qravel  Roads. — Construction. — Contracts. — Abandonment. — Jus- 
tification.— ^The  failure  of  the  board  of  commissioners,  the  engi- 
neer, or  the  superintendent  to  perform  its  or  his  duty  in  reference 
to  the  construction  of  a  free  gravel  road,  does  not  justify  the 
contractor  in  abandoning  his  contract. 

Donaldson  v.  State,  ex  rel.,  273, 277  (4). 

2.  Gravel  Roads. — Construction, — Boards  of  Commissioners. — Rep- 
resentatives of  State. — Action. — ^The  board  of  commissioners  In  the 
construction  of  a  free  gravel  road  represents  the  State,  and  Is  not 
liable  to  be  sued  in  a  civil  action. 

Donaldson  v.  State,  ex  rel.,  273, 278  (5). 

3.  Qravel  Roads. — Boards  of  Commissioners. — Duties. — Mandamus. 
— After  entering  into  a  contract  for  the  construction  of  a  free 
gravel  road,  a  board  of  commissioners  should  issue  bonds  to  pay 
therefor,  and  should  order  payments  out  of  such  funds  as  the  esti- 
mates require,  the  performance  of  which  may  be  required  by  man- 
damus. Donaldson  v.  State,  ex  rel.,  273, 278  (6). 

4.  Gravel  Roads. — Acceptance. — Appeal. — Boards  of  Commissioners. 
— The  order  of  the  board  of  commissioners  refusing  to  accept  a 
free  gravel  road  is  a  judicial  act  which  may  be  appealed  from  to 
the  circuit  court  Donaldson  \.  State,  ex  rel.,  273^278  {!). 

5.  Qravel  Roads. — Engineers. — Superintendents. — Liability. — Engi- 
neers and  superintendents  for  the  construction  of  free  gravel 
roads  are  alone  liable  for  misfeasance  or  nonfeasance;   and  they 
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have  no  power  to  authorize  a  change  in  the  contract  for  road  con- 
struction. DoncUdaon  v.  State,  ex  rel.,  273, 278  ( 8 ) . 

6.  Gravel  Roads. — Engineers. — Superintendents. — Mandamus. — En- 
gineers and  superintendents  of  the  construction  of  free  gravel 
roads  may  be  mandated  to  perform  their  duties. 

Donaldson  v.  State,  ex  rel.,  273, 279  (9) . 

7.  Gravel  Roads. — Failure  of  Contractor. — Reletting. — Statutes. — 
Implications. — The  power  of  the  board  of  commissioners,  upon  the 
failure  of  a  free  gravel  road  contractor  to  perform  his  contract, 
to  relet  the  contract  for  such  construction,  is  necessarily  Implied 
from  the  duty  to  construct  such  road. 

Donaldson  v.  State,  ex  rel.,  273, 280  (10) . 

8.  Gravel  Roads. — Reletting  Contracts  for  Construction  of. — As- 
sessment of  Expenses. — Where  a  contract  for  the  construction  of 
a  free  gravel  road  is  relet,  a  new  assessment  of  expenses  is  not 
required.  Donaldson  v.  State,  ex  rel.,  273, 281  ( 11 ) . 

9.  Gravel  Roads, — Reletting  Contracts  for  Construction  of. — As- 
sessments.— In  reletting  a  contract  for  the  construction  of  a  free 
gravel  road,  the  board  should  proceed  as  though  no  contract  had 
been  let ;  and  the  fact  that  the  first  contractor  has  received  part 
pay  for  worli  performed  does  not  affect  the  second  contract. 

Donaldson  v.  State,  ex  rel,  273, 281  (12) . 

10.  Gravel  Roads, — Construction. — Compensation. — Reletting  Con- 
tracts.— Bonds. — Estoppel, — Where  a  contractor  fails  to  construct 
a  free  gravel  road  and  the  contract  has  to  be  relet,  the  unused 
money  should  be  appropriated  to  the  payment  of  the  second  con- 
tract, and  the  deficiency,  if  any,  should  ultimately  be  supplied  by 
the  first  contractor's  bond,  such  first  sureties  being  estopped  to 
assert  that  the  use  of  funds  on  the  first  contract  invalidates  the 
second.  Donaldson  v.  State,  ex  rel.,  273, 281  ( 13) . 

11.  Gravel  Roads. — Reletting  Contract. — Bonds. — Damages. — Evi- 
dence.— Where  a  contract  for  the  construction  of  a  free  gravel 
road  is  broken  and  the  contract  has  to  be  relet,  the  measure  of 
damages  of  the  first  sureties  Is  the  difference  between  the  first 
contract  price,  and  the  reasonable  cost  of  the  completion  thereof 
plus  the  amount,  if  any,  paid  on  the  first  contract;  and  the 
second  contract  is  admissible  in  evidence  as  tending  to  show  the 
reasonable  cost  of  completion. 

Donaldson  v.  State,  ex  rel.,  273, 282  (14),  284  (14). 

12.  Gravel  Roads. —  Construction. —  Contracts. —  Bonds. —  Liability 
for  Attorneys*  Fees. — ^The  sureties  on  a  bond  given  by  a  contractor 
for  the  construction  of  a  free  gravel  road  are  not  liable  for  at- 
torneys* fees  expended  in  prosecuting  an  action  on  such  l)ond. 

Donaldson  v.  State,  ex  rel,  273, 284  (16). 

13.  Use  of. — The  rights  of  people  to  the  highways,  and  their  duties 
with  reference  to  the  use  thereof,  are  equal  and  reciprocal. 

Haynes  Automobile  Co,  v.  Sinnett,  110, 112  (1) . 

14.  Gravel  Roads. — Construction. — Contracts. — Breach. — Complaint. 
— ^A  complaint  by  the  board  of  commissioners  alleging  that  pur- 
suant to  an  election  properly  held  the  defendant  contracted  with 
such  board  for  the  construction  of  certain  gravel  roads,  that  he 
executed  a  bond,  his  codefendants  being  the  sureties  thereon,  that 
he  partly  constructed  such  roads  and  then  abandoned  the  con- 
tract, states  a  cause  of  action. 

Donaldson  v.  State,  ex  rel,  273, 276  ( 1 ) . 
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15.  Oravel  Roads. — Construction. — Contracts. — Ahandonment. — De- 
tenses. — Complaint. — A  compluint  in  an  action  against  a  gravel 
road  contractor  for  the  abandonment  of  liis  contract,  need  not  al- 
lege that  subBtantial  damages  have  been  sustained,  nominal 
damages  being  sufficient;  nor  is  it  necessary  to  allege  wrongful 
abandonment  of  the  contract,  justification  for  abandonment  con- 
stituting a  defense.  Donaldsons.  State, ex  rel.,21^y211  {2), 

16.  Gravel  Roads. — Construction. — Contracts. — Complaint. — In  a 
complaint  for  the  breach  of  a  gravel  road  construction  contract, 
it  is  not  necessary  to  set  out  in  the  complaint  all  of  the  steps 
leading  up  to  the  making  of  the  order.  Jurisdiction  of  the  board 
being  presumed  from  the  order  made. 

Donaldson  v.  State,  ex  rel,  273, 277  (3). 

HUSBAND  AKB  WIFB— 

See  Descent  and  Distbibuteon  ;  Divobce. 

Wife  not  bound  by  estoppel,  where  other  party  knew  the  facts,  see 
EsTOPPELy  3;  Weil  v.  Waterhouse,  600,  601   (2). 

Declaration  of  wife  out  of  scope  of  husband*8  agency,  Inadmissible, 
see  Evidence,  10;  Conner  v.  Martin,  141, 145  (5). 

Suretyship  of  wife,  see  Pbincipax  and  Subety. 

1.  Alienation. — Oist  of  Action, — The  gist  of  an  action  by  a  wife 
for  the  alienation  of  her  husband*s  affections  is  the  loss  of  the 
society,  affection  and  consortium  of  the  husband. 

Farnemany.  Farneman,  453,  457  (3). 

2.  Alienation. — Accrual  of  Right  of  Action  for. — The  accrual  of  a 
right  of  action  to  the  wife  for  the  alienation  of  her  husbaud*8 
affections  arises  when  the  husband  finally  separates  from  the 
wife,  and  the  wife's  attempts  to  regain  his  favor  do  not  affect 
the  running  of  the  statute.      Farneman  v.  Farneman,  453, 457  (4). 

3.  Alienation. — Malice. — Evidence  that  after  plaintiff*s  husband  had 
finally  separated  from  her,  the  husband's  mother  consulted  her 
attorney  in  reference  to  a  right  of  way  suit,  and  then  said  that 
her  son,  plaintiff's  husband,  wished  to  know  how  long  he  would 
have  to  wait  to  get  a  divorce,  shows  neither  malice  on  the  part 
of  the  mother-in-law,  nor  a  continued  effort  on  her  part  to  keep 
her  son  and  the  plaintiff  separated. 

Farneman  v.  Farneman,  453, 459  (8). 
IMPLIED  CONTBAGTS— 

See  GoNTBACTS. 
INFANTS— 

See   CONTBACTS. 

INPEBENCES— 

See  Evidence;  Pleading. 

Will  be  Indulged  in  support  of  trial  court's  ruling,  see  Appeal,  40; 
Kelley  v.  Grand  Trunk,  etc.,  R.  Co.,  697,  700  (4). 

INJUNCTION— 

Lies  to  restrain  collection  of  illegal  tax,  see  Taxation,  8,  9;  Gray 
v.  Foster,  149. 

1.  Possession. — Threats  of  Disturbance  to  Right  of. — A  threatened 
disturbance  of  a  real  property  owner's  right  of  possession  author- 
iTCS  Injunctive  relief.  Brennery.Heiler,d35,SS8  (2). 
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2.  Threatened  Placing  of  Illegal  Taxes  on  Duplicates. — Action, — 
When  Commenced, — Where  the  State  Board  of  Tax  Commissiooers 
makes  an  unlawful  increase  in  the  assessment  of  certain  lands  of 
a  county,  and  orders  the  auditor  to  put  such  taxes  on  the  dupli- 
cates and  the  treasurer  to  collect  such  taxes,  the  interested  tax- 
payers may  Immediately  maintain  a  suit  to  enjoin  such  officers 
from  performing  such  order  of  the  state  board. 

Oray  v.  Foster,  149, 153  ( 1 ) . 

3.  Damages, — Complaint. — ^A  complaint  to  enjoin  defendant  from 
plowing  upon  plaintiflTs  land,  alleging  that  defendant  entered 
upon  plaintiff's  land  in  violation  of  defendant's  lease  and  plowed 
one  acre  thereof,  to  plalntilTs  damage  in  the  sum  of  $50,  is  suffi- 
cient on  demurrer,  as  a  claim  for  damages,  regardless  of  the  right 
to  injunction.  Brenner  v.  Heiler,  335, 338  ( 1 ) . 

INSANE  FEBSONS— 

Bill  of  exceptions  showing  admissions  of,  and  that  he  was  not 
called  to  testify,  see  Exceptions,  Bills  of;  Keely  v.  City  of  In- 
dianapolis, 1S2,  184  (2). 

INSOLVENCY— 

See  Assignment  fob  Benefit  of  Cbeditobs  ;  Receivebs. 

INSTBTTCTIONS— 
See  Trial. 

INSTTBANCE. 


I.  COMPAMIKS,  1. 

II.  CONTBACT  OF,  »-«. 

III.  Prbmiums,  7. 

IV.  AVOIDANCB  OF  POLIOT,  8-15. 

y.  FOBFBITUBES 16-20. 


VI.    Waiveb  and  Estoppbl,  21-28. 

VII.   Actions  on  Polioies.  21-85. 

VIIL    Reinbubancb,  86-41. 

IX.   Mutual  Benefit    Insubanob, 
42.43. 


I.    Companies. 

1.  Assessment. — Extended  Insurance. — Powers  of  Companies. — Sec- 
tions 4742,  4745  Burns  1908,  Acts  1897  p.  318,  §§4,  7,  giving  to 
assessment  insurance  companies  the  iwwer  to  fix  the  fee  rates, 
amounts  of  premiums,  assessments,  or  periodical  calls,  and  to 
accumulate  a  reserve  fund  for  mortuary  purposes,  and  other  funds 
in  excess  of  the  amount  required  to  be  provided  for  the  purposes 
of  such  corporation,  authorize  such  companies  to  contract  for  ex- 
tended insurance. 

Federal  Life  Ins,  C7o.V.  Arnold,  114, 118  (5) ,  122  (5). 

II.  Contbact  of. 

2.  Beneficiaries.— Vested  Rights.— Under  §4703  Bums  1908,  Acts 
1899  p.  30,  §26,  giving  the  assured  the  right,  with  the  consent  of 
the  insurer,  to  change  the  beneficiary  at  any  time,  and  a  policy 
giving  the  beneficiary  such  right,  the  beneficiary  does  not  have 
a  vested  right  therein  until  after  the  death  of  the  assured. 

American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 546  (10). 

3.  Beneficiaries. — Election  to  Accept  Provisions  of  Policy. — ^The  fil- 
ing of  an  action  by  the  beneficiary  to  collect  an  insurance  policy, 
constitutes  an  acceptance  of  the  policy  by  such  beneficiary, 

American  Cent.  Life  Ins,  Co.  v.  Rosenstein,  537, 547  ( 11 ) . 
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4.  Beneficiaries. — Equities. — A  beneficiary  takes  an  insurance  pol- 
icy burdened  with  all  of  the  equities  in  favor  of  the  company,  but 
after  the  vesting  of  the  beneficiary *b  rights  they  cannot  be  de- 
vested except  by  some  act  of  such  beneficiary. 

American  Cent.  Life  Ins.  Co,  v.  Rasenstein,  537, 547  (12). 

5.  Policies, — Construction. — Forfeiture. — Insurance  policies  are  con- 
strued strictly  against  the  company,  where  necessary  to  prevent 
a  forfeiture.  Iowa  Life  Ins,  Co.  v.  Haughton,  467, 477  (9; . 

6.  Warranties. — Construction. — A  warranty  can  be  created  only  by 
the  use  of  unequivocal  language,  and  if  the  language  admits  of 
two  interpretations,  the  one  most  favorable  to  the  assured  will 
be  adopted.  Iowa  Life  Ins,  Co,  v.  Haughton,  467, 477  ( 10) . 

III.    Premiums. 

Premiums,  commission  on,  when  due  to  agents,  see  Contracts,  19; 
Security,  etc,  Ins.  Co.  v.  Frankel,  212,  217  (1). 

7.  Premiums. — Risks. — ^The  presumption  is  that  In  fixing  It^  pre- 
miums an  insurance  company  took  into  consideration  the  risks 
assumed.  Federal  Life  Ins.  Co.  v.  Arnold,  114, 120  (6)  125  (6). 

IV.    Avoidance  or  Policy. 

8.  "Void"  Clauses,— Election.— Effect  of.— "Voidable."— CltLusea  in 
an  Insurance  policy  providing  that  the  policy  shall  become  void 
upon  the  breach  of  a  condition  therein  contained,  render  the 
policy  voidable  at  the  election  of  the  company. 

American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 542  (4). 

9.  Breach  of  Warranty. — Rescission. — Time, — Where  assured  died 
on  January  19,  the  company  learned  of  an  alleged  breach  of  war- 
ranty in  March,  the  company  answered  the  beneficiary's  com- 
plaint on  September  15,  alleging  that  the  policy  was  void,  but 
offering  no  return  of  premium,  the  company  tendered  to  assured's 
widow,  assured's  mother  being  the  beneficiary,  the  premium  paid, 
which  was  refused,  and  the  company,  on  the  following  March  15, 
answered  a  breach  of  warranty  and  a  tender  of  the  premium  to 
the  widow,  the  delay,  as  a  matter  of  law,  amounts  to  an  election 
to  affirm  the  contract 

American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537,  544  (5),  545  (5),. 
546  (5). 

10.  Breach  of  Warranty. — Election. — ^An  insurance  company,  even 
after  assured*s  death,  may*  elect  to  rescind  its  contract  at  any 
time  that  it  ascertains  the  breach  thereof  by  the  assured,  or  with- 
in a  reasonable  time  thereafter. 

American  Cent,  Life  Ins.  Co.  v.  Rosenstein,  537, 546  (9),  549  (9). 

11.  Breach  of  Warranty, — Rescission. — Tender. — To  Whom. — After 
the  death  of  assured,  a  tender  of  the  premium  in  avoidance  of  the 
policy  for  breach  of  warranty,  or  for  fraud,  must  be  made  to  the 
beneficiary.    Rabb,  J.,  dissents. 

American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 547  (13) . 

12.  Defenses. — Breach  of  Warranty. — Burden  of  Proof, — ^The  bur- 
den of  proving  the  assured's  breach  of  warranty  in  an  applica- 
tion for  an  insurance  policy  is  upon  the  company. 

Iowa  Life  Ins,  Co,  v.  Haughton,  467, 472  (2). 
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13. — False  Warranties. — False  statements  made  for  the  purpose  of 
obtaining  insurance  and  relied  upon  by  the  company  render  the 
policy  voidable  at  the  election  of  the  company. 

Iowa  Life  Ins,  Co.  v.  Haughton,  467, 472  (3). 

14.  Warranties, — Breach. — Avoidance. — Return  of  Premium. — An- 
steer, — In  an  action  on  an  insurance  policy,  an  answer  setting  out 
a  breach  of  warranty  and  an  avoidance  of  the  policy  therefor, 
must  show  a  return,  or  an  offer  of  return^  of  the  premium. 

American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 540  (1). 

15.  Answers. — Conclusions. — An  answer  that  the  defendant  "made 
inquiry  at  the  office  of  the  clerk  of  the  circuit  court  of  Marion 
county  to  ascertain  if  letters  of  administration  had  issued  ♦  ♦  ♦ 
and  that  defendant  was  informed  by  said  cleric:  that  no  proceed- 
ings relative  to  said  estate  had  been  tal^en  in  said  court,"  is  a 
mere  conclusion,  the  defendant  being  required  to  take  notice  of 
the  issue  of  such  letters. 

American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 544  (6). 

V.    Forfeitures. 

16.  The  courts  will  not  enforce  a  forfeiture  if  it  can  reasonably  be 
avoided.        American  Cent.  Life  Ins.  Co.  v.  Rosenstein,  537, 546  (8) . 

17.  •  Interrogatories  to  Assured. — Construction. — Statements  of  as- 
sured as  to  his  physical  condition  relate  ordinarily  to  the  time  of 
the  application  and  examination. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 478  ( 12) . 

18.  Statement  of  Applicant  as  to  Health. — Latent  Diseases. — An 
insurance  applicant's  denial  of  any  disease  must  be  taken  in  the 
ordinary  sense,  and  warrants  only  his  bona  fide  opinion  and  belief. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 478  ( 13) . 

19.  Application. — Insanity. — Meaning  of. — Where  an  applicant  for 
insurance  answers  that  his  parents  were  not  insane,  the  term 
imports  that  they  were  not  afflicted  with  a  disordered  mind  pro- 
duced from  a  disease  of,  or  a  defect  in,  the  brain. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 479  ( 15) . 

20.  Applications. — Denial  of  Insanity. — Proof  of  Temporary  In- 
sanity.— An  insurance  applicant's  denial  of  his  parents'  insanity 
is  not  necessarily  shown  to  be  false  by  proof  that  his  father's 
mind  was  temporarily  disturbed  as  a  probable  result  of  typhoid 
fever.  Iowa  Life  Ins.  Co.  v.  Haughton,  467, 479  (16) . 

VI.    Waiver  and  Estoppel. 

21.  Medical  Examiners. — Authority. — Agency. — A  medical  exam- 
iner for  an  insurance  company,  who  examines  an  applicant.  In- 
terprets and  records  the  applicant's  answers  to  questions,  and  re- 
ports them  to  the  company,  acts  within  the  scope  of  his  authority, 
and  in  such  matters  is  the  agent  of  the  company,  and  his  knowl- 
edge must  be  imputed  to  the  company. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 474  (7) . 

22.  Medical  Examiners. — Knowledge  of  Applicants  Defects. — An 
insurance  company  will  not  be  permitted  to  avoid  a  policy  be- 
cause of  false  answers  to  questions  propounded,  where  the  com- 
pany's medical  examiner  knew  of  the  falsity  of  such  answers. 
Rabb  and  Hadley,  JJ.,  dis$^ent. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 477  (11). 
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23.  Application. — Answers, — Omissions, — Examiners. — Where  as- 
sured In  bis  answers  to  interrogatories  propounded  by  the  com- 
pany, failed  to  mention  a  surgical  operation  performed  on  him, 
but  the  evidence  as  to  the  examiner's  knowledge  of  such  opera- 
tion was  in  conflict,  the  jury  might  infer  that  the  omission  was 
purposely  made  by  the  examiner,  -thus  sustaining  a  verdict  for 
the  plaintiff.  Iowa  Life  Ins,  Co.  v.  Haughton,  467, 479  (14). 

VII.    Actions  on  Poucies. 

24.  Assessment. — Complaint. — Answer. — Carrying  Demurrer  hack 
to  Complaint, — In  an  action  upon  a  life  policy,  a  demurrer  to  an 
answer  alleging  that  the  company  was  organized  under  the  as- 
sessment plan  and  that  it  had  no  power  to  issue  the  policy  sued 
upon  should,  if  the  answer  be  sufficient,  be  carried  back  and  sus- 
tained to  the  complaint. 

Federal  Life  Ins,  Co.  v.  Arnold,  114, 118  (4). 

25.  Performance, — Avoidance. — Answer, — Where  the  complaint  al- 
leges generally  the  performance  of  all  the  conditions  to  be  per- 
formed by  plaintiff,  the  failure  of  assured  to  perform  some  con- 
dition in  his  policy,  by  the  terms  of  which  the  insurance  is 
avoided,  must  be  set  up  in  an  answer. 

Federal  Life  Ins.  Co.  v.  Arnold,  114, 117  (3). 

26.  Suicide. — Evidence. — Burden  of  Proof. — Instructions. — An  in- 
struction, in  an  action  on  a  life  insurance  policy,  that  the  burden 
is  upon  the  defendant  to  exclude  every  other  reasonable  hypothe- 
sis than  that  of  suicide,  is  correct. 

Prudential  Ins.  Co.  v.  Dolan,  40, 42  ( 1 ) . 

27.  Suicide. — Presumptions. — Evidence. — Instructions. — The  giving 
of  an  instruction,  in  an  action  on  a  life  insurance  policy,  the  de- 
fense being  suicide,  that  suicide  is  intentional  self-destruction, 
that  it  must  appear  that  the  assured  took  the  alleged  poison  to 
destroy  his  life,  that  the  presumption  against  suicide  has  the 
effect  of  afllrmative  evidence,  and  that  where  there  is  any  other 
reasonable  hypothesis  of  death  such  presumption  will  prevail, 
even  if  erroneous  in  considering  such  presumption  as  evidence, 
does  not  constitute  reversible  error. 

Prudential  Ins.  Co.  v.  Dolan,  40, 42  (2). 

28.  Suicide. — Instructions. — Refusal. — The  refusal  to  give  an  in- 
struction that  the  presumption  against  suicide  is  rebuttable  and 
sfiould  not  prevail  if  a  preponderance  of  the  evidence  shows  that 
the  assured  committed  suicide,  is  reversible,  though  the  last  clause 
of  another  instruction  stated  facts  from  which  such  instruction 
might  have  been  deduced. 

Prudential  Ins,  Co.  v.  Dolan,  40, 46  ( 6 ) . 

29.  Soliciting  Agents. — Declarations  of. — Evidence, — An  insurance 
company's  objections  to  all  of  certain  evidence,  a  part  of  which 
was  admissible  as  contradicting  the  testimony  of  its  witness,  is 
properly  overruled. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 480  (19). 

30.  Soliciting  AgenVs  Declarations  at  Time  of  ApplicanVs  Exami- 
nation.— Evidence. — ^The  declarations  of  a  soliciting  agent  of  an 
insurance  company  at  the  time  of  an  applicant's  examination  may 
be  admissible,  in  an  action  on  the  policy  issued,  where  such  dec- 
larations tend  to  show  knowledge  of  the  applicant's  physical 
condition  in  question. 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 481  (20). 
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31.  Suicide. — Burden  of  Proof. — ^The  law  requiring  that  the  hy- 
pothesis of  death  by  suicide  be  excluded,  where  there  is  any  other 
reasonable  hypothesis  of  death,  does  not  require  proof  of  sui- 
cide beyond  a  reasonable  doubt,  but  only  by  a  preponderance  of 
the  evidence.  Prudential  Ins.  Co.  v.  Dolan,  40, 43  (3) . 

32.  Suicide. — EiHdence. — Presumptions. — ^The  presumption  against 
suicide  is  rebuttable,  but  the  law  does  not  prescribe  the  nature  or 
amount  of  evidence  necessary  to  overcome  it,  the  question  being 
one  of  fact  to  be  determined  as  other  facts  In  civil  cases. 

Prudential  Ins.  Co.  v.  Dolan,  40, 43  (4) . 

33.  Suicide. — Evidence. — Presumptions. — Where  the  death  of  as- 
sured was  caused  by  the  taking  of  poison,  and  there  is  no  evi- 
dence of  accident  or  mistake,  the  presumption  against  suicide 
ceases  to  control.  Prudential  Ins.  Co.  v.  Dolan,  40, 46  (5) . 

34.  False  Warranties. — Knowledge. — Questions  for  Jury. — Whether 
assured  was  informed  that  he  had  a  certain  disease,  and  whether 
his  answers  to  questions  propounded  by  the  company  were  false, 
are  questions  for  the  jury. 

Iowa  Life  Ins.  Co.  y.  Haughton,  ^7, 476  (8), 478  (8). 

35.  General  Verdict. — Effect. — Insurance. — False  Warranties. — A 
general  verdict  for  the  plaintiff  in  an  action  on  an  insurance 
policy  constitutes  a  finding  against  the  company  on  Its  defense  of 
false  warranty.  Iowa  Life  Ins.  Co.  v.  Houghton,  467, 472  (4) . 

VIII.    Reinsurance. 

36.  Contracts. — Effect  on  Policy-holders. — A  reinsuring  company 
which  takes  over  the  risks  and  business  of  an  Indiana  company 
assumes  the  risks  as  they  exist,  and  cannot  limit  or  reduce  the 
liabilities  under  the  existing  policies. 

Federal  Life  Ins.  Co.  v.  Arnold,  114, 117  (2). 

37.  Contracts.— Obligations  upon  Policy-holders. — A  policy-holder 
in  an  Insurance  company,  whose  right  to  extended  insurance  Is 
fixed,  is  not  affected  by  a  contract  between  his  company  and  a 
reinsuring  company  by  the  terms  of  which  all  policies  upon 
which  premiums  were  not  paid  when  due,  or  within  thirty  days 
thereafter,  shall  be  null  and  void,  and  the  premiums  theretofore 
paid  forfeited.  Federal  Life  Ins.  Co.  y.  Arnold,  114, 121  ( 7 ) . 

38.  Imposing  Conditions  upon  Policy-holders. — A  reinsuring  com- 
pany has  no  right  to  impose  new  conditions  upon  a  policy-holder 
whose  rights  under  his  policy  were  fixed  before  the  reinsuring 
company  took  over  the  business  and  property  of  the  original  com- 
pany. Federal  Life  Ins.  Co.  v.  Arnold,  114, 121  (8) . 

39.  Statute,  Part  of  Contract. — Where,  under  §4753  Burns  1908, 
Acts  1897  p.  318,  815,  one  Insurance  company  reinsures  the  risks 
of  another,  the  statute  becomes  a  part  of  the  contract,  and  im- 
poses the  same  obligations  and  insures  the  same  rights  as  existed 
under  the  original  contract. 

Federal  Life  Ins.  Co.  v.  Risinger,  146, 147  ( 1 ) . 

40.  Contracts. — Complaint. — A  complaint  against  a  reinsuring  com- 
pany upon  a  life  policy  need  not  set  out  the  contract  between  the 

.    original  company  and  the  reinsuring  company. 

Federal  Life  Ins.  Co.  v.  Arnold,  114, 117  (1). 

41.  Contracts. — Policies. — Complaint. — A  complaint  expressly  based 
upon  an  insurance  policy  cannot  be  considered  as  based  upon  a 
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reinsuring  contract  between  the  original  and  the  reinsuring  com- 
pany, merely  because  an  excuse  is  made  in  the  complaint  for  fail- 
ing to  set  out  such  contract. 

Federal  Life  Ins,  Co,  v.  Arnold,  114, 122  (9). 

IX.    Mutual  Benefit  Insurance. 

42.  Associations. — Expulsion  of  Members. — Notice. — Where  the 
charter  of  an  association  gives  it  the  power  to  expel  a  member 
for  certain  causes,  it  cannot  exercise  such  power  without  giving 
notice  to  such  member. 

Federal  Life  Ins.  Co.  v.  Risinger,  146, 148  (2) . 

43.  Beneficial  Associations. — Assessments. — Notice. — ^An  assess- 
ment made  by  an  insurance  company,  no  definite  time  l>elng  fixed 
for  the  payment  thereof,  is  not  binding  on  the  assured  and  does 
not  affect  his  rights  until  notice  thereof  has  been  given  to  him. 

Federal  Life  Ins.  Co.  v.  Risinger,  146, 149  (3). 

INTENTION— 

See  Wills. 

INTEBBOGATOBIES— 

See  Insubance;  Trial. 

INTEBSTATE  COMMEBGE— 

See  TELEGRA.PH8  AND  TELEPHONES. 

INTEBUBBAN  BAILBOADS— 

See  Railroads. 

INTOXICATING  LIQUOBS— 

1.  Sales  to  Intoxicated  Persons. — Knowledge. — Presumptions. — 
Evidence  that  a  saloon-keeper  sold  liquor  to  an  intoxicated  per- 
son shows,  prima  facie,  that  such  saloon-keeper  knew  such  per- 
son was  intoxicated,  the  presumption  being  that  he  knew  what 
was  apparent,  want  of  knowledge  in  such  cases  constituting  a  de- 
fense. U.  8.  Fidelity,  etc.,  Co.  v.  State,  ex  rel,  373, 375  ( 1 ) . 

2.  Sales  to  Intoxicated  Persons. — Damages. — Statutes. — Section 
fifteen  of  the  act  of  1875  (Acts  1875  [s.  s.]  p.  55),  prohibiting  the 
sale,  barter,  or  gift,  of  liquor  to  an  intoxicated  i)erson,  is  still  in 
force  so  far  as  it  supports  a  civil  action  under  §8355  Bums  1908, 
§5323  R.  S.  1881,  giving  to  any  person  whose  right  of  support  has 
been  injured  by  reason  of  the  sale  of  liquor  to  any  intoxicated 
person,  a  right  of  action  on  the  bond  of  the  saloon-keeper. 

V.  S.  Fidelity  etc.,  Co.  v.  State,  ex  rel,  373, 376  (2). 

3.  Sales  to  Intoxicated  Persons. — Damages. — Direct  and  Remote. — 
— Evidence. — In  an  action  for  damages  caused  by  the  sale  of 
liquor  to  an  intoxicated  person,  it  is  only  necessary  to  prove  that 
the  liquor  sold  contributed  to  the  intoxication  and  that  the  dam- 
ages were  either  directly  or  remotely  caused  thereby. 

V.  S.  Fidelity,  etc.,  Co.  v.  State,  ex  rel.,  373, 377  (3). 

4.  Sales  to  Intoxicated  Persons. — Outside  of  Saloons. — Bonds. — 
Liability. — The  surety  on  a  saloon-keeper's  bond  is  liable  for  un- 
lawful sales  made  to  Intoxicated  persons  in  a  room  outside  of 
the  saloon  proper. 

U.  S.  Fidelity,  etc.,  Co.  v.  State,  ex  rel,  373, 377  (6). 
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5.  Unlawful  Sales. — Death  of  Saloon-keeper, — Abatement — The 
death  of  a  saloon-keeper  who  unlawfully  sold  liquor  tx)  a  person, 
thereby  causing  his  death,  does  not  discharge  such  saloon-keep- 
er's surety  on  his  bond,  the  cause  of  action  on  behalf  of  the 
widow  and  children  being  for  the  loss  of  support,  and  not  for  per- 
sonal injuries  received  by  the  decedent. 

American  Surety  Co.  v.  State,  ex  rel,  126, 127  (1),  129  (1),  130  (1), 
131  (1). 

6.  Retailers. — Bonds. — Contracts. — ^A  bond  given  by  a  retailer  of 
intoxicating  liquors  constitutes  a  contract  with  the  State  to  com- 
pensate persons  deprived  of  their  means  of  support  by  reason  of 
unlawful  sales  of  liquor  made  by  such  retailer. 

American  Surety  Co.  v.  State,  ex  rel.,  126, 128  (2) . 

7.  Unlawful  Sales. — Injuries. — Complaint. — ^A  complaint  for  loss 
of  means  of  support  caused  by  an  unlawful  sale  of  liquor,  alleg- 
ing that  defendant  surety's  principal  unlawfully  sold  liquor  to 
decedent  by  reason  of  which  he  died,  is  sufficient,  regardless  of  a 
description  of  the  manner  of  death,  or  of  its  failure  to  allege  that 
such  principal  sold  to  him  all  of  the  liquor  which  caused  the 
death.  American  Surety  Co.  v.  State,  ex  rel,  126, 129  (3) . 


See  Pi£Aj)iNQ. 

JXTBOES— 

8ee  CouBTS. 

Change  of,  motion  for,  see  Venuk;  Town  of  Knox  v.  Ooldinff, 
634,643  (10). 

JtlDOMENT— 

See  Execution. 

For  divorce  and  alimony,  appealable  in  Ohio,  see  Appeal,  2 ;  Rogers 
V.  Rogers,  506,  509  (4). 

Ordering  street  Improvements,  not  appealable,  unless  authorized  by 
statute,  see  Appeal,  4,  5 ;   Widener  v.  Town  of  Lapel,  567. 

Overruling  motion  to  dismiss  appeal  from  justice  of  the  peace,  not 
final,  see  Appeal,  9;   Logansport  Credit  Exchange  v.  Sands,  135. 

By  default,  motion  for  new  trial  in  case  of,  see  Appeal,  14 ;  Bren- 
ner V.  Heiler,  335,  338  (3). 

Founded  on  good  and  bad  paragraphs  of  complaint  will  be  re- 
versed unless  it  affirmatively  appears  that  it  was  founded  on  the 
good,  see  Appeal,  62,  63. 

For  alimony,  cannot  be  discharged  in  bankruptcy,  see  Bankruptcy  ; 
Rogers  v.  Rogers,  506,  512  (7). 

Of  foreign  state,  entitled  to  full  faith  and  credit,  see  Constitu- 
tional Law;  Rogers  v.  Rogers,  506,  508  (1),  510  (1),  511  (1), 
512  (1),  513  (1). 

For  alimony,  payable  in  instalments,  erroneous,  see  Divobce,  7; 
Rogers  v.  Rogers,  506,  509  (2). 

Of  county  surveyor  In  allotting  ditch  repairs,  not  subject  to  col- 
lateral attack,  see  Dbains,  4;  City  of  Martinsville  v.  Washing- 
ton Tp.,  200,  208  (6). 
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For  rent  for  a  term  does  not  estop  lessor  from  suing  for  rent  for 
subsequent  term,  see  Landlord  akd  Tenant,  8;  Brenner  y. 
Heifer,  335,  338  (4). 

Kenewal  of,  prevents  running  of  statute  of  limitations  against  mort- 
gage securing  debt  evidenced  by,  see  Mobtoaqes,  1;  Willeite  v. 
Oifford,  185,  189  (2),  190  (2). 

Gross-complaint  to  set  aside  acceptance  of  alley  improvements,  di- 
rect attack,  see  Municipal  Cobpobations,  5 ;  Oorman  v.  Johnson, 
072,  675  (3). 

Decision  of  board  of  commissioners  as  to  railroad  subsidy  election,, 
not  subject  to  collateral  attack,  see  Railroads,  6 ;  DavU  v.  Hert, 
242,  246  (6). 

Action  in  replevin  for  property  constitutes  collateral  attack  on 
foreign  Judgment  ordering  sale  of,  see  Replevin,  2;  Trehame  v. 
Matson,  705,  717  (7). 

Motion  in  arrest  for  defective  complaint,  see  Vendob  and  Pub- 

CHASEB,  2. 

1.  Failure  of  Issues. — It  is  erroneous  to  render  Judgment,  where 
no  issue  has  been  made.  Becovitzr.  ^apcr^tetn,  339, 342  (5). 

2.  Surplusage. — Quieting  Title, — In  a  suit  to  quiet  title,  a  decree 
quieting  title,  and  in  addition,  giving  plaintiff  possession  of  the 
land,  personal  property  thereon  and  income  therefrom,  is  er- 
roneous, possession  being  without  the  issues. 

Baxter  v.  Baxter,  514, 524  (16). 

3.  Elements. — Publication  Notice, — An  Illinois  statute  giving  ta 
courts,  including  those  of  Justices  of  the  peace,  power  to  amend 
or  restore  the  "record  of  any  judgment,"  gives  the  right  to  amend 
or  restore  the  publication  notice. 

Trehame  v.  Matson,  705, 715  (6). 

4.  Action  on, — Payment, — Modification, — Collateral  Attack, — In  an 
action  on  a  foreign  Judgment,  payment,  or  subsequent  modifica- 
tion thereof,  constitutes  a  defense,  but  such  Judgment  is  not  sub- 
Ject  to  a  collateral  attack  for  mere  errors  or  Irregularities. 

Rogers  v.  Rogers,  506, 511  (5). 

5.  Railroad  Subsidies. — Boards  of  Commissioners. — ^An  entry  made 
by  the  board  of  commissioners,  after  a  recital  that  407  votes 
were  east  for,  and  60,  against,  a  railroad  subsidy,  that  "it  Is 
therefore  found  that  a  majority  of  votes  cast  at  said  election  is 
for  the  railroad  appropriation,"  constitutes  a  finding  that  a  ma- 
jority of  the  votes  cast  at  such  election  was  for  the  appropriation. 

Davis  V.  Hert,  242, 245  (3). 

6.  Merger, — ^A  judgment  on  a  claim  ordinarily  extinguishes  the 
claim.  WiUette  v.  Oifford,  185, 189  ( 1 ) . 

7.  Res  Judicata. — Opinion  on  Former  Appeal, — ^Xbe  opinion  of  the 
Appellate  Court  in  a  case  constitutes  the  law  of  the  case,  la  sub- 

.  sequent  appeals  therein. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444, 451  (8). 

8.  Foreign, — Conclusiveness  of. — Judgments  rendered  by  courts  of 
other  states  are  conclusive  until  vacated  or  set  aside,  where  such 
courts  have  Jurisdiction  of  the  persons  and  of  the  subject-mat- 
ter.  Treharne  v.  Matson,  705,  711  (2) . 

9.  Res  Judicata. — Foreclosure. — Public-Service  Corporations, — Con^ 
tracts. — Assignment  of, — Estoppel. — Where  a  trust  company  sued 
to  foreclose  its  mortgage  upon  the  property  of  a  public-service 
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corporation,  including  its  contract  with  a  city,  and  all  of  the 
creditors  of  such  corporation  were  made  defendants,  and  a  re- 
ceiver was  appointed  whose  powers  were  subsequently  enlarged 
upon  the  petition  of  an  intervening  creditor,  to  that  of  a  general 
receiver  for  the  creditors  of  an  Insolvent  corporation,  and  who  was 
authorized  to  sell  all  of  the  property  of  such  corporation,  a  de- 
fendant creditor  is  estopped  from  alleging  in  a  subsequent  pro- 
ceeding either  that  such  alleged  corporation  was  not  a  corpora- 
tion de  jure,  or  de  facto,  and,  therefore,  had  no  power  to  execute 
the  mortgage,  that  it  was  not  the  owner  of  the  property,  or  that 
the  contract  with  the  city  was  not  a  subject  of  sale  by  the  re- 
ceiver. Pilliod  V.  Angola R.,  etc.,  Co.  719, 726  (2) ,  729  (2). 

10.  Res  Judicata. — Receiver's  Sale. — Setting  Aside, — A  Judgment 
for  defendant  In  a  suit  by  a  railroad  company  to  set  aside  a  re- 
ceiver's sale  estops  such  company  from  questioning  the  regularity 
or  validity  of  the  proceeding  by  which  such  sale  was  authorized. 

Pilliod  V.  Angola  R.,  etc.,  Co.,  719, 729  (8) . 

11.  Foreign. — Action  on, — Complaint. — A  complaint  alleging  that 
the  plaintiff  secured  an  Ohio  decree  for  alimony,  payable  monthly, 
that  a  certain  sum  is  due  thereunder,  setting  out  an  Ohio  statute 
authorizing  the  entering  of  such  a  decree,  and  praying  Judgment, 
is  sufficient.  Rogers  v.  Rogers,  506, 513  (8) . 

12.  Justice  of  the  Peace. — Defense — Burden  of  Proof. — Where  a 
defendant  relies,  for  his  defense,  upon  a  judgment  of  a  Justice  of 
the  peace  of  a  sister  state,  he  must  plead  and  prove  the  facts 
necessary  to  show  jurisdiction. 

Trehame  v.  Matson,  705, 712  (8) . 

13.  Motion  in  Arrest  of, — Where  the  complaint  is  sufficient,  a  mo- 
tion in  arrest  of  judgment  should  be  overruled. 

Pittsburg-Columbia  Oil,  etc.,  Co,  v.  Broyles,  3, 9  (5). 

JUDICIAL  NOTICE— 

See  Evidence. 

JXTBISDICTIGN— 

See  CouBTs;   Judgment;   Justices  of  the  Pea.ce. 

JUBY— 

Whether  time  of  rescission  of  contract  is  reasonable,  question  for, 
see  Contracts,  26;  American  Cent.  Life  Ins.  Co.  v.  Rosenstein, 
537,  542  (3). 

^yhether  assured  had  knowledge  of  a  disease  with  which  he  was 
afflicted,  questions  for,  see  Insurance,  34;  Iowa  Life  Ins.  Co.  v. 
Baughton,  467,  476  (8),  478  (8). 

When  a  right  of  action  accrues,  question  for,  see  Limitation  of 
Actions,  9;  Fameman  v.  Farneman,  453,  459  (5). 

Proximate  cause,  question  for,  see  Master  and  Servant,  14;  Mor- 
gantown  Mfg.  Co.  v.  Hicks,  623,  630  (5). 

When  facts  are  for,  see  Negligence,  15;  Dieckman  v.  LouisvUle, 
etc..  Traction  Co.,  11,  15  (1). 

Trial  by,  demandable,  in  quiet  title  cases,  see  Quieting  Title,  6; 
Baxter  v.  Baxter,  514,  520  (9). 
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Contributory  negligence  of  pedestrian  in  crossing  Intemrban  rail- 
road track,  question  for,  see  Raiuioads,  32;  Duetz  v.  Louis- 
ville, etc.,  Traction  Co.,  692,  694  (2). 

Instruction  not  invading  province  of,  see  Railboads,  46,  47 ;  South- 
ern R.  Co.  V.  Sieg,  259. 

May  use  its  own  knowledge  In  estimating  damages,  see  Railsoads, 
50;  Indiana  Union  Traction  Co.  v.  Schwinge,  525,  530  (5). 

Contributory  negligence  in  attempting  to  cross  railroad  track, 
question  for,  see  Railroads,  54;  Freitag  v.  Chicago  Junction  R. 
Co.,  491,  504  (12). 

Whether  company  knew  of  plaintiffs  presence  on  track,  question 
for,  see  Railroads,  55;  Freitag  v.  Chicago  Junction  R.  Co,,  491, 
503  (11). 

Withdrawing  evidence  from,  see  Trial,  4 ;  Southern  R.  Co.  v.  Sieg, 
259,262  (3). 

Right  of  Trial  hy. — Landlord  and  Tenant, — Recovery  of  Possession. 
— Damages. — An  action  for  the  recovery  of  possession  of  leased 
premises  by  reason  of  the  breach  of  a  condition  subsequent  and  for 
damages  for  the  breach  of  such  covenant,  is  triable  by  jury, 
though  there  is  a  prayer  for  the  cancelation  of  the  lease. 

Harmon  v.  Pohle,  309, 373  (5). 

JUSTICES  OF  THE  PEACE— 

Where  Judgment  of  Justice  of  sister  state  is  answered,  jurisdiction 
must  be  shown,  see  Judgment,  12 ;  Trehartie  v.  Matson,  705,  712 
(3). 

Amendments  to  constable's  notice  and  return  showing  Jurisdiction 
of  Illinois  Justice  of  the  peace,  admissible  in  evidence,  see  Re- 
plevin, 1;  Trehame  v.  Matson,  705,  711  (1). 

1.  Jurisdiction. — Illinois. — Illinois  justices  of  the  peace  have  juris- 
diction in  cases  of  implied  contract,  and  in  attachment,  where 
the  amount  demanded  does  not  exceed  $200. 

Trehame  v.  Matson,  705, 712  (4). 

2.  Notice, — Amendments. — In  Illinois,  justices  of  the  peace  have 
power  to  publish  and  post  notices,  amend  defective  returns  and 
records  of  the  court,  and  to  restore  lost  records,  and  such  amended 
or  restored  records  have  the  same  effect  as  if  originally  made  as 
corrected  or  restored.        Trehame  v.  Matson,  705, 712  (5),  716  (5). 


Contracts. — Repurchase  of  Land. — The  failure  of  vendors  to  exer- 
cise an  option,  within  nine  years,  to  repurchase  certain  land  sold 
for  factory  purposes,  but  which  condition  had  failed,  is  not  barred 
by  laches,  where  the  vendors  retained  possession  during  such 
period,  the  extension  being  to  the  advantage  of  the  purchaser. 

Doty  V.  Sandusky,  etc..  Cement  Co.,  440, 444  (4). 

LANDLOBD  AND  TENANT— 

See  Liens. 

Recovery  of  possession,  triable  by  jury,  see  Jury  ;  Harmon  v.  Pohle, 
369,  373  (5). 

1.  Surrender  of  Possession. — Future  Rents. — A  surrender  of  pos- 
session to  the  landlord,  and  an  acceptance  by  him,  extinguish  the 
lease,  as  well  as  liability  for  future  rents. 

Weil  V.  Watcrhouse,  690, 601  (3). 
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2.  Contracts. — Construction. — Clearing  Land, — A  lease  providing 
that  "the  lessees  shall,  and  agree  to,  clear  said  timber  land  for 
cultivation,  and  plant,  cultivate  and  tend  not  less  than  fifteen 
acres  each  year  until  all  said  timber  land  is  clear,  and  for  so 
doing  the  lessees  shall  have  the  ♦  ♦  ♦  exclusive  use  of  the 
land  so  cleared  for  two  annual  crops  for  each  fifteen  acres  so 
cleared,"  requires  fifteen  acres  to  be  cleared  annually. 

Harmon  v.  Po?Ue,  369, 371  (1). 

3.  Breach  of  Condition  Subsequent. — Reentry. — Demand. — A  land- 
lord  must  reenter  if  he  desires  to  avail  himself  of  the  breach  of  a 
condition  subsequent,  but  a  demand  for  possession,  and  a  refusal 
thereof,  is  equivalent  to  a  reentry. 

Harmon  v.  Pohle,  369, 372  (2). 

4.  Recovery  of  Possession. — Reentry. — Demand. — Complaint. — A 
complaint  by  a  landlord,  alleging  that  defendant  lessees  failed  to 
clear  the  land  as  agreed,  that  plaintiff  demanded  that  it  be 
cleared,  that  defendants  refused  to  clear  It,  and  that  defendant» 
refused  to  deliver  possession  of  the  land,  although  requested  to 
do  so,  sufficiently  shows  the  equivalent  of  a  reentry. 

Harmon  v.  Pohle,  369, 372  (3) . 

5.  Lease. — Breach. — Damages. — Complaint. — A  complaint  alleging 
that  defendants  leased  certain  property  from  the  plaintiff,  and 
that  they  violated  such  lease,  to  plaintiffs  damage,  is  sufficient 
on  demurrer.  Harmon  v.  Pohle,  369, 372  (4). 

6.  Payment  of  Rent. — Answers. — Facts  Provable  Under.— Where 
plaintiffs*  demurrer  to  several  paragraphs  of  defendant's  answer 
is  sustained,  but  their  demurrer  to  two  paragraphs  is  overruled, 
and  such  paragraphs  allege  in  various  ways  that  the  defendant  and 
plaintiffs  orally  agreed  to  change  the  time  and  manner  of  pay- 
ing rent,  that  such  rent  had  been  paid  according  to  such  agree- 
ment and  that  plaintiff  was  ready  and  willing  to  pay  according 
to  such  agreement,  the  sustaining  of  such  demurrer  is  harmless^ 
error,  the  facts  In  the  paragraphs  held  bad  being  provable  under 
the  paragraphs  held  good. 

Heitz  V.  Knox  County,  etc.,  Tel.  Co.,  485, 488  (2 ) . 

7.  Leases. — Forfeiture  for  Nonpayment  of  Rent. — Waiver. — Where 
lessees  by  an  oral  agreement  with  the  landlord  change  the 
method  of  paying  rent  from  that  prescribed  in  the  written  lease, 
the  strict  enforcement  of  the  written  provision  is  waived. 

Heitz  V.  Knox  County,  etc.,  Tel.  Co.,  485, 490  (3) . 

8.  Former  Adjudication. — Action  for  Rent — Injunction  from  Hold- 
ing Over. — A  judgment  for  the  rent  due  for  a  term  under  a  lease 
does  not  estop  the  landlord  from  maintaining  a  suit  to  prevent 
such  tenant  from  holding  over.         Brenner  v.  Heiler,  335, 338  (4). 


See  Landlord  and  Tenant. 

LETTEBS—  ^ 

May  constitute  contract,  see  Contracts,  40;    Penn-American,  etc.,. 
Co.,  V.  Harshaw,  etc.,  Co.,  045,  649  (4). 

LICENSEES— 

See  Railroads. 
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See  Vendob  and  Puechaser. 

Tenant  may  sell  crop,  where  landlord  releases  his  lien,  see  Con- 
tracts, 43;  Kuhn  v.  Bowman,  677,  679  (1),  680  fl),  682  (1). 

LIMITATION  OF  ACTIONS— 

See  Laches. 

In  alienation  cases,  see  Husband  and  Wife,  2;  Fameman  v.  Far- 
neman,  453,  457  (4). 

Statute  does  not  run  against  mortgage  securing  debt  evidenced  by  a 
Judgment  which  is  Icept  renewed,  see  Mobtoages,  1;  Willette  y. 
Oifford,  185,  189  (2),  190  (2). 

Application  of  payments  in  reference  to  statute  of  limitations^  see 
Payment,  4;  Zuellp  v.  Casper,  430,  433  (4). 

1.  State. — Real  or  yominal  Party, — Where  the  State  Is  a  real  party 
to  an  action  the  statute  of  limitations  does  not  run,  but  if  only  a 
nominal  party,  it  does,  and  the  court  will  search  the  record  to 
ascertain  the  facts.  8tate,  ex  rel.,  v.  Stuart,  611, 612  ( 1 ) . 

2.  Auditors. — Fees. — Salary. — Bchool-Fund  Mortgages. — The  State 
is  a  nominal  party  in  an  action  by  it,  on  relation  of  the  board  of 
commissioners,  to  collect  from  a  county  auditor,  unlawful  fees, 
and  excessive  salary  received  by  him,  and  for  his  wrongful  can- 
celation of  school-fund  mortgages. 

State,  ex  rel.,  v.  Stuart,  611, 613  (2). 

3.  Counties. — Officers. — In  actions  for  the  benefit  of  a  county, 
against  an  officer  thereof,  the  statute  of  limitations  applies  the 
same  as  between  individuals. 

State,  ex  rel,  v.  Stuart,  611, 615,  (7). 

4.  Illegal  Fees. — County  Auditors. — The  six-year  statute  of  limi- 
tations, as  against  the  recovery  of  illegal  fees  from  a  county 
auditor,  ceases  to  run  at  the  commencement  of  an  action  there- 
for. ZueUy  V.  Casper,  430, 434  ( 5 ) . 

5.  Dismissal  of  Action. — Bringing  New  Action. — Statute. — Boards 
of  Commissioners. — Taxpayers.— ^Where  a  board  of  commissioners 
brought  an  action  against  a  county  auditor  to  recover  illegal 
fees  paid  to  him,  and  he  effects  a  settlement  with  such  board  in 
violation  of  law,  a  suit  by  the  taxpayers  to  recover  such  fees 
constitutes  a  continuation  of  the  former  action  ( §301  Bums  1908, 
§299  R.  S.  1881 ) .  Zuelly  v.  Casper,  430, 434  ( 7 ) . 

6.  Process. — Defective  Answer. — ^An  answer  showing  that  the  sum- 
mons, in  an  action  against  a  town,  directed  the  sheriff  to  summon 
the  marshal  of  the  defendant  town,  that  the  town  should  have 
been  summoned,  and  that  two  years  had  elapsed  since  the  hap- 
pening of  the  injury  complained  of,  is  bad,  the  statute  (§321 
Burns  1908,  §317  R.  S.  1881)  curing  defective  process,  where  it 
is  sufficient  to  inform  defendant  of  the  action  against  him,  of  the 
name  of  the  plaintiff,  and  of  the  time  for  appearance. 

Town  of  Knox  v.  Golding,  634, 642  (8) . 

7.  Exceptions. — Pleading. — ^The  statute  of  limitations  will  be  con- 
sidered as  running  from  the  time  the  cause  of  action  accrues, 
unless  an  exception  to  the  running  thereof  is  pleaded. 

Fameman  v.  Fameman,  453, 457  (1). 

8.  Accrual  of  Right  of  Action. — Exceptions. — ^The  statute  of  limi- 
tations begins  to  run  when  a  party  has  a  legal  right  to  sue,  ex- 
cept where  extrinsic  facts  are  interposed  postponing  the  operation 
thereof.  Farneman  v.  Fameman,  453, 457  (2 ) . 
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9.  Accrual  of  Right  of  Action. — Question  for  Jury. — Evidence. — 
The  question  as  to  when  a  right  of  action  accrues  is  for  the  jury, 
but  the  jury  must  be  controlled  by  the  evidence. 

Farneman  v.  Fameman,  453, 459  (5) . 

LIS  PENDENS  NOTICE— 

Not  necessary,  where  purchaser  buys  pendente  lite,  see  Vendob  and 
PUBOHASEB,  5;   Schaffner  v.  Vosa,  551,  556  (3). 

LOST  INSTBUMENTS— 

See  Bills  and  Notes. 

LOTTERIES— 

Of  lots  may  constitute  defense.  In  action  for  purchase  price,  see 
Vendor  and  Pubchaseb,  1 ;  Gmther  v.  Rochester,  etc,  Co.,  378, 
385  (8). 

MALICE— 

Evidence  of,  in  alienation  case,  see  Husband  and  Wife,  3;  Fame- 
man  V.  Farneman,  453,  459  (8). 

MANDAMUS— 

Lies  to  compel  boards  of  commissioners  to  perform  duties  in 
gravel  road  cases,  see  Highways,  3 ;  Donaldson  v.  State,  ex  rel., 
273,  278  (6). 

Lies  to  compel  gravel  road  engineers  and  superintendents  to  per- 
form duty,  see  Highways,  6;  Donaldson  v.  8tate,  ex  rel.,  273^ 
279  (9). 

MABBIED  WOMEN— 

See  Husband  and  Wife. 

MASTEB  AND  SERVANT. 


I.    Rblation,  1H{. 
II.    Master's  LiABn^irr  to  Skrv- 

AMT8 

(a)  Naturb  and  Extent  in 

GBNBRAIi^-^. 

(b)  Ways,  works   and   Ma- 
chinery, 10-19. 


(e)  Methods  ani>  Rules.  20-21. 

(d)  Felix>w  Servants,  22,  28. 

(e)  Assumption  of  Risk,  24, 25. 

(f)  Contributort  Neoligence. 
26,27. 

(fir)  Actions,  28, 65. 


See  Damages;  Negligence;  Railroads. 

I.    Relation. 

1.  Factory  Act. — Countershaft. — "Shafting.** — The  word  "shaft- 
ing," as  used  In  section  9  of  the  factory  act  (Acts  1899  p.  231, 
§8029  Burns  1908)  includes  "countershafts." 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthews,  616, 620  (3)» 

2.  Factory  Act.— ** Shafting.** — Pulleys. — The  word  "shafting,"  as 
used  in  section  9  of  the  factory  act  (Acts  1899  p.  231,  §8029  Burns 
1908)  includes  the  pulleys  attached  thereto. 

Hohenstein-Hartmetsf,  etc.,  Co.  v.  Matthews,  616, 622  (12). 

3.  Vegligence. — Factory  Act. — 4^ticlpation  of  Injury. — Where  an 
injury  is  due  to  the  master's  violation  of  the  factory  act,  it  is 
not  necessary  that  the  injury  should  have  been  anticipated. 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthews, 616, 623  (13). 
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4.  Statutes, — Failure  to  Observe. — Negligence. — Proximate  Cause. 
— A  master's  failure  to  comply  with  a  statutory  requirement 
constitutes  negligence  per  se;  but  a  servant,  to  recover  for  in- 
juries received,  must  sliow  tliat  such  failure  to  comply  was  tlie 
proximate  cause  of  his  injuries. 

King  v.  Laycock  Potoer  House  Co.,  420, 423  ( 1 ) . 

5.  Unguarded  Elevators. — Purpose  of  Guarding. — ^The  object  of  the 
statute  (§3860  Burns  1908,  Acts  1903  p.  151,  §2)  requiring  eleva- 
tors to  be  properly  guarded,  is  to  prevent  persons  from  falling 
into  the  unguarded  opening  in  the  floor. 

King  v.  Laycock  Power  House  Co.,  420, 423  (3). 

6.  Coal  Mines, — Duties  of  Boss. — Statutes. — Under  §8580  Bums 
1908,  Acts  3905  p.  65,  §12,  it  is  made  the  Imperative  duty  of  the 
mine  boss  in  a  coal  mine  to  see  that  all  loose  slate,  coal  and  rock 
overhead  shall  be  taken  down  or  carefully  secured,  and  not  to 
allow  any  one  to  enter  except  for  the  purpose  of  making  the 
place   safe.  Princeton  Coal,  etc.,  Co.  Y.Howell,  672, 675  (^). 

II.    Master's  Liability  to  Servants. 

(A)  Nature  and  Extent  in  General. 

7.  Neglect  of  Master*s  Duty. — A  master  Is  liable  for  a  neglect  of 
his  duty,  whether  committed  by  him  personally,  or  by  some  serv- 
ant delegated  to  perform  It. 

Consolidated  Stone  Co.  v.  Ellis,  80, 84  (5). 

8.  Duties. — Method  and  Manner  of  Work. — The  selection  of  the 
method,  and  the  direction  as  to  the  manner  of  doing  the  work, 
are  masters'  duties.  Consolidated  Stone  Co.  v.  Ellis,  80, 84  (6). 

9.  Negligence  of  Vendor  Interurban  Company, — Action  against 
Purchasing  Company. — Procedure. — Where  a  servant  of  an  inter- 
urban railroad  company  is  injured  by  the  negligence  of  such  com- 
pany, and  such  company  afterward  sells  its  property  to  another 
company,  such  servant  should  bring  his  action  against  both  com- 
panies and  take  a  personal  judgment  against  the  selling  company, 
and  also  secure  an  order,  against  the  purchasing  company,  for  the 
sale  of  so  much  of  the  property  purchased  as  will  be  required  to 
satisfy  the  judgment. 

Fort  Wayne,  etc..  Traction  Co.  v.  Kendlesparker,  299, 302  (4). 

(B)  Ways,  Works  and  Machinery. 

10.  Safe  Place. — It  is  the  duty  of  a  master  to  furnish  for  his 
servant  a  reasonably  safe  place  in  which  to  work. 

Tennis  Co.  v.  Da^Hs,  436, 439  ( 1 ) . 

11.  Safe  Place. — Tools. — Ordinarily  where  a  master  has  provided 
for  his  servants  a  safe  place  in  which  to  work,  and  safe  appli- 
ances with  which  to  work,  he  is  not  liable  for  transitory  dangers 
produced  by  the  manner  in  which  the  work  Is  done. 

Consolidated  Stone  Co.  v.  Ellis,  80, 83  (3) ^ 

12.  Improper  Use  of  Appliances. — A  master  is  not  liable  for  Inju- 
ries sustained  by  servants  in  the  improper  use  of  appliances  suit- 
able for  their  intended  purposes. 

Valparaiso  Lighting  Co.  v.  Letherman,  303, 309  (3). 

13.  Injury  to  Servant. — Master's  Duty. — A  master  is  bound  to  pro- 
vide against  what  is  likely  to  happen  in  the  use  of  appliances 
provided  for  his  servants,  but  not  against  what  is  remotely  or 
slightly  probable. 

Valparaiso  Lighting  Co.  v.  Letherman,  303, 309  (4) . 
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14.  Proximate  Cause. — Unguarded  Saw. — Practicability  of  Guard- 
ing, — Jury. — What  is  the  proximate  cause  of  an  Injury  and 
whether  a  proper  guard  on  a  rip-saw  would  have  prevented  the  in- 
jury complained  of,  are  questions  for  the  jury. 

Morgantovon  Mfg.  Co.  v.  Hicks,  623, 630  (5). 

15.  Dangerous  Machinery. — Countershaft. — Evidence. — Where  the 
evidence  shows  that  the  plaintiff  was  operating  a  miter  machine 
run  by  an  unguarded  pulley  on  a  countershaft,  that  a  stick  fell 
onto  such  pulley  and  was  hurled  against  plaintiff,  to  his  damage, 
a  judgment  for  the  plaintiff  will  be  upheld,  though  the  complaint 
alleged  that  the  stick  was  hurled  by  the  countershaft. 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthews,  616, 622  (11 ) . 

16.  Coal  Mines.— Safe  Place. — Timbers. — Failure  to  Furnish. — 
Evidence  showing  that  a  coal  miner  fired  a  blast  in  his  room 
cracking  the  roof  thereof,*  that  he  called  the  assistant  mine  boss's 
attention  thereto,  that  such  boss  advised  him  to  prop  the  roof, 
that  he  consulted  another  miner  who  told  him  he  thought  it  safe 
but  advised  propping,  that  while  removing  the  loose  coal  therein 
the  roof  fell  and  killed  the  miner,  and  that  no  props  were  avail- 
able at  the  mine,  sustains  a  verdict  in  favor  of  the  widow  of  such 
miner.  Muren  Coal,  etc.,  Co.  v.  Copeland,  230, 233  ( 1 ) . 

17.  Coal  Mines. — Duties  of  Operators. — Timbers. — Notice. — It  is 
the  continuing  duty  of  an  operator  of  a  coal  mine  to  supply  tim- 
bers for  props  for  the  miners,  the  statutory  requirement  (§8585 
Bums  1908,  Acts  1905  p.  65,  §15)  of  blackboard  notice  of  the 
need  of  props  being  only  one  of  the  means  of -notifying  the  mine 
boss  of  the  needs  of  the  miners. 

Muren  Coal,  etc.,  Co.  v.  Copeland,  230, 234  (2) ,  237  (2 ) . 

18.  Assumption  of  Risk. — Coal  Mines. — Inspection. — Timbers. — ^The 
failure  of  a  mine  operator  to  supply  props  for  the  use  of  a  miner 
during  the  progress  of  his  work,  is  not  a  risk  assumed  by  the 
miner.  Muren  Coal,  etc.,  Co.  v.  Copeland,  230, 235  (3) . 

19.  Coal  Mines. — Props. — Failure  to  Furnish. — Where  a  mine  oper- 
ator does  his  duty  as  to  mine  inspection  and  knows  nothing  as  to 
dangers  in  a  room  during  the  progress  of  the  work,  his  failure  to 
furnish  props  caused  by  the  miner's  failure  to  register  his  needs 
on  the  mine  blackboard,  is  excusable. 

Muren  Coal,  etc.,  Co.  v.  Copeland,  230, 237  (5). 

(G)     Methods  and  Rules. 

20.  It  is  the  master's  duty  to  adopt  a  practical  method  for  the 
conduct  of  his  work,  so  as  to  minimize  the  dangers  thereof. 

Consolidated  Stone  Co.  v.  Ellis,  80, 83  (4). 

21.  Foreman^s  Orders. — Obedience  to. — Warnings  of  Dangers. — 
Where  a  foreman  directed  a  servant  to  give  his  whole  attention 
to  constructing  a  bed  of  spalls,  assuring  him  that  he,  the  fore- 
man, would  warn  him  of  any  danger  from  the  stone  which  was 
being  thrown  over  the  cliff  to  a  point  near  such  bed,  but  because 
of  the  foreman's  failure  so  to  warn  the  servant  he  was  injured, 
the  master  is  liable.         Consolidated  Stone  Co.  y.  Ellis,  SO,  So  (1). 

(D)     Fellow  Sebvants. 

22.  Negligence  of. — At  the  common  law  a  master  Is  not  ordinarily 
liable  for  the  negligence  of  a  fellow  servant. 

Consolidated  Stone  Co.  v.  Ellis,  80, 83  (2) . 

23.  Concurrent  Negligence  of. — Where  a  master  is  negligent  in  pil- 
ing up  stone  so  that  by  removing  one  the  others  will  fall,  he  is  not 
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59.  Coal  Mines. — Roof  unsafely  Propped. — Complaint, — ^A  com- 
plaint alleging  that  defendant  operated  a  coal  mine,  employing 
100  men,  that  a  large  loose  stone  in  the  roof  of  the  main  entry 
was  negligently  propped  by  weak  and  defective  timbers,  that  de- 
fendant knew  thereof,  that  as  the  plaintiff  was  hauling  coal  out 
of  such  entry,  such  stone  so  negligently  maintained,  fell  and  in- 
jured him,  to  his  damage,  states  a  cause  of  action.  ZeUer^  Mo- 
Clellan  d  Co.  v.  Vinardi,  42  Ind.  App.  232,  limited. 

Princeton  Coal,  etc.,  Co.  v.  Howell,  572, 573  (1). 

40.  Coal  Mines. — Loose  Rock. — Practicability  of  Removal  Without 
Interference. — In  an  action  against  a  coal  company  for  Injuries 
sustained  by  the  falling  of  a  loose  rock  from  the  celling  of  the 
main  entry  to  the  mine,  it  Is  not  necessary  to  allege  that  it  was 
practicable  to  secure,  or  remove,  such  stone  "without  undue  inter- 
ference with  the  working  of  the  mine,*'  the  statute  (§8580  Bums 
1908,  Acts  1905  p.  65,  §12),  requiring  such  stone  to  be  secured 
or  taken  down,  being  mandatory. 

Princeton  Coal,  etc.,  Co.  v.  Howell^ 672, 575  (5). 

41.  Unguarded  Elevator. — Negligence. — Complaint. — Conclusions. — 
A  complaint  alleging  that  defendant  ordered  the  plaintiff  to  take 
some  timbers  on  an  unguarded  elevator  to  the  fourth  floor  of 
defendant's  building,  that  the  plaintiff  did  so,  and  that  in  re- 
moving the  timbers  from  the  elevator  they  tipped  up,  throwing 
plaintiff'  off  the  elevator,  that  plaintiff  fell  through  the  opening, 
and  "that  if  there  had  been  a  fence,  railing  or  barrier  four  feet 
high  on  the  floor  below  him,  as  required  by  law,  he  could  have 
reached  it  with  his  feet  and  saved  himself  from  falling,"  is  bad, 
since  it  does  not  show  that  he  was  thrown  because  of  defendant's 
negligence,  the  last  averment  being  a  mere  conclusion. 

King  v.  Lay  cock  Pouter  House  Co.,  420, 423  (4). 

42.  Unguarded  Countershaft. — Complaint. — A  complaint  alleging 
that  the  plaintiff  was  operating  a  miter  machine,  used  as  a  rip- 
saw, that  it  was  run  by  a  belt  connected  with  a  pulley  on  an  un- 
guarded countershaft,  that  one  of  the  pieces  cut  by  the  saw  fell 
on  the  countershaft  and  was  violently  thrown  toward  plaintiff, 
striking  him,  to  his  damage,  and  that  if  the  countershaft  had 
been  enclosed,  as  it  was  practicable  so  to  do,  the  injury  would  not 
have  occurred,  states  a  cause  of  action. 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthews,  616, 618  (1). 

43.  Unguarded  Countershaft. — Complaint. — Conclusions. — An  alle^ 
gation  "that  if  the  countershaft  had  been  guarded  the  timber 
would  not  have  been  thrown,"  though  a  conclusion,  does  not  viti- 
ate a  complaint,  where  the  facts  alleged  show  that  the  failure  to 
cover  the  countershaft  caused  the  injury. 

HohensteinrHartmctz,  etc.,  Co.  v.  Matthews,  616, 619  (2). 

44.  Unguarded  Machinery. — Allegations  of  Danger. — Where  the  in- 
jury sued  for  is  caused  by  the  failure  to  guard  a  machine  re- 
quired by  law  to  be  guarded,  the  complaint  need  not  allege  that 
such  machine  is  dangerous. 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthews,  616, 620  (4) . 

45.  Unguarded  Rip-Saw. — Service  at  Time  of  Injury. — Complaint.— 
A  complaint  alleging  that  defendant  operated  a  manufacturing 
establishment,  that  the  plaintiff  was  employed  therein  to  operate 
a  rip-saw,  that  such  saw  was  driven  by  steam  power,  that  while 
plaintiff  was  employed  such  saw  was  unguarded,  to  defendant's 
knowledge,  that  it  was  practicable  to  guard  such  saw,  that  plain- 
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tiff  was  directed  by  defendant's  foreman  to  rip  certain  pieces  of 
timl^er,  t-hat  while  doing  so  a  piece  of  timber  caught  and  Jerlced 
his  hands  against  the  saw,  injuring  him,  sufficiently  shows  that 
defendant  operated  a  factory,  that  plaintiff  was  working  therein 
when  he  received  his  Injuries,  and  that  he  was  operating  a 
dangerous,  unguarded  saw  at  the  time  he  recelyed  his  Injuries. 

Morgantown  Mfg.  Co.  v.  Hicks,  623, 626  ( 1 ) ,  627  ( 1 ) . 

46.  Factor^/  Act. — Dangerous  Machinery. — Complaint. — Inferences. 
—Section  8029  Burns  1908,  Acts  1899  p.  231,  §9,  requires,  under 
penalty,  any  person  engaged  in  manufacturing  to  guard  all  saws, 
when  practicable,  and,  if  guards  become  ineffective,  to  replace 
them ;  and  in  n  complaint  for  Injuries  sustained  because  of  a  fail- 
ure to  guard,  Inferences  cannot  supply  omitted  material  facts. 

Morgantown  Mfg.  Co.  v.  Hichs,  623, 626  (2) . 

47.  Negligence. — Several  Acts  of. — Proof  of  One. — Instructions. — 
Where  a  complaint  alleged  several  acts  of  negligence  as  the  cause 
of  plaintiffs  injury,  an  instruction  that  proof  of  one  of  such  acts, 
together  with  the  other  material  allegations  of  the  complaint,  was 
sufficient,  Is  not  erroneous,  nor  misleading. 

South  Bend  Brick  Co.  v.  Ooller,  531, 533  (1). 

4&  Several  Acts  of  Negligence. — Assumption  of  Risk, — Instruc- 
tions.— An  Instruction  that  the  plaintiff  is  entitled  to  recover  upon 
proof  of  one  of  the  alleged  acts  of  negligence,  Is  not  erroneous 
on  the  ground  that  it  wholly  omits  the  assumption  of  risl^,  where 
another  Instruction  accurately  stated  the  law  as  to  such  question. 

South  Bend  BHck  Co.  v.  Ooller,  531, 533  (2). 

49.  Unsafe  Place. — Duty  of  Master  and  Servant. — Instructions. — 
An  Instruction  that  defendant  "was  bound  to  know  the  construc- 
tion of  said  buildings,"  alleged  to  be  defective,  and  that  plaintiff 
was  required  to  know  of  obvious  defects,  but  that  such  defects 
would  not  preclude  a  recovery  unless  plaintiff  appreciated  the 
dangers  therefrom,  though  not  clear,  is  not  prejudicial,  when  con- 
sidered with  another  Instruction  clearly  stating  the  law  applicable 
thereto.  South  Bend  Brick  Co.  v.  Goller,  531, 534  (5) . 

50.  Negligence. — Safe  Ways,  Works  and  Machinery. — Instructions. 
— In  an  action  for  injuries  received  because  of  an  unguarded  saw, 
instructions  defining  negligence  and  setting  out  the  common-law 
duties  of  masters  as  to  furnishing  safe  places,  tools  and  machin- 
ery, are  not  Improper.    Morgantown  Mfg.  Co.  v.  Hicks,  623, 631  (6). 

51.  Unsafe  Premises. — Negligence  Concurring  with  Act  of  God. — 
Instructions. — An  instruction  that  if  the  falling  of  defendant's 
shed  upon  plaintiff  was  caused  partly  by  defendant's  negligence, 
the  mere  fact  that  an  unusual  wind  aided  In  tbe  fall,  would  not 
relieve  defendant  from  liability,  Is  correct. 

South  Bend  Brick  Co.  v.  Qoller,  531, 534  (3) . 

52.  OhHous  Defects. — Instructions. — Duty  to  Ask  More  Specific 
Ones. — An  Instruction  that  It  Is  not  the  duty  of  a  servant  to  In- 
spect the  working  place  for  defects,  but  he  Is  required  to  observe 
obvious  defects,  is  not  misleading  on  the  ground  that  it  omits 
dangers  of  which  the  plaintiff  had  actual  knowledge,  it  being 
appellant's  duty  to  present  a  more  specific  Instruction  if  desired. 

South  Bend  Brick  Co.  v.  Ooller,  531, 534  (4) . 

53.  Obvious  Defects. — Appreciation  of, — Presumptions. — Instruc- 
tions.— Curing  by  Interrogatories. — An  instruction  that  the  plain- 
tiff, who  was  a  mature  man,  wjis  required  to  know  of  obvious 
defects,  but  that  he  might  recover  if  he  did  not  appreciate  the 
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dangers  therefrom,  though  erroneous,  is  cured  by  answers  to  in- 
terrogatories  showing  that  he  was  ignorant  of  the  defects  causing 
the  injuries,  and  could  not  have  learned  thereof  by  the  exercise 
of  ordinary  care.  South  Bend  Brick  Co.  v.  GoUer,  531, 535  (6). 

54.  Unguarded  Countershaft. — Pulley. — Instructions. — Instructions 
referring  to  a  stick  as  being  thrown  by  the  countershaft  in  a 
factory  are  not  erroneous  on  the  ground  that  such  stick  was 
thrown  by  a  pulley  on  the  countershaft,  since  the  pulley  consti- 
tuted a  part  of  the  countershaft. 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthetcs,  616, 620  (7). 

55.  Unguarded  Machinery. — Instructions. — Evidence. — ^An  instruc- 
tion that  it  is  the  duty  of  a  manufacturer  properly  to  guard  the 
shafts,  pulleys,  or  belts  used,  if  practicable,  is  not  erroneous  on 
the  ground  that  it  makes  the  master  liable  regardless  of  whether 
the  servant  was  at  work  in  the  line  of  duty,  where  the  evidence 
shows  that  he  was  so  engaged. 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthexos,  616, 621  (8) . 

56.  Unguarded  Saw. — Instructions. — Consideration  of, — In  an  ac- 
tion under  the  factory  act  for  injuries  sustained  by  reason  of  an 
unguarded  rip-saw,  instructions  as  to  defendant's  duty  to  furnish 
safe  tools  are  not  misleading,  where  other  instructions  tell  the 
jury  that  the  plaintiff  must  recover  according  to  his  complaint 
and  that  the  plaintiff's  injuries  were  caused  by  the  unguarded 
condition  of  the  saw.      Morgantoxcn  Mfg.  Co.  v.  HicJos,  623, 631  ( 7) . 

57.  Unguarded  Saw. — Servant's  Duty. — Instructions. — An  instruc- 
tion that  it  was  not  the  servant's  duty  to  furnish  a  guard  for  an 
unguarded  rip-saw  on  which  he  was  working,  that  it  was  not  his 
duly  to  guard  the  saw,  and  that  he  need  not  complain  thereof,  is 
not  erroneous.  Morgantown  Mfg.  Co.  v.  Hicks,  623, 631  (8) . 

58.  Unguarded  Saw. — Spreader. — Failure  to  Use. — Acquiescence  of 
Master. — Instructions. — An  instruction  that  if  defendant  furn- 
ished a  spreader  for  a  rip-saw,  and  instructed  plaintiff  not  to  use 
the  saw  without  attaching  it  thereto,  and  that  plaintiff  failed  to 
do  so  for  four  or  five  weeks,  to  defendant's  knowledge,  then,  if 
it  was  practicable  to  guard  the  saw,  and  plaintiff  was  injured  by 
reason  of  such  failure  to  guard,  the  defendant  is  liable,  is  cor- 
rect, such  spreader  being  used  for  a  different  purpose  than  that 
of  a  guard.  Morgantown  Mfg.  Co.  v.  Hicks,  623, 631  (9) . 

59.  Unguarded  Saw. — Contributory  'Segligence. — Instructions, — ^An 
instruction  that  defendant  is  liable  for.  failing  to  guard  the 
rip-saw  on  which  plaintiff  was  working,  when  injured,  if  practica- 
ble to  do  so,  is  not  bad  on  the  ground  that  it  ignores  contributory 
negligence,  where  other  instructions  fully  explained  the  effect  of 
contributory  negligence. 

Morgantown  Mfg.  Co.  v.  Hicks,  623, 633  (11). 

60.  Damages. — Loss  of  Time  and  Earnings. — An  instruction  that 
in  determining  the  amount  of  damages,  the  jury  should  consider 
the  plaintiff's  loss  of  time  and  earnings  because  of  the  alleged  in- 
jury, is  not  harmful,  especially  where  he  testified  that  he  had  lost 
both  time  and  earnings. 

Hohenstein-Hartmetz,  etc.,  Co,  v.  Matthews,  616, 621  (9) . 

61.  Unsafe  Place.— Injuries  from  Falling  into  Ditch  Filled  With 
Hot  Water. — Negligence. — Evidence, — Evidence  showing  that  a 
servant  in  hunting  wood,  at  night,  fell  into  an  open  ditch  filled 
with  hot  water,  thereby  sustaining  injuries,  is  not  suflacient^  where 
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there  is  no  evidence  showins^  that  the  defendant  was  negligent 
in  running  such  water  into  such  ditch,  or  in  permitting  it  to  re- 
main there. 

United  States  Cement  Co.  v.  Whitted,  105, 106  (5),  100  (5). 

62.  Negligence, —  Foreman, —  Fellow  Servants. —  Evidence, —  Evi- 
dence showing  that  the  manager  of  defendant's  gas  plant  ordered 
a  foreman  to  put  a  metal  tank  in  a  certain  position  but  not  speci- 
fying the  method  of  doing  it,  that  such  foreman  called  decedent, 
who  was  a  fireman,  to  assist,  that  the  foreman  ordered  decedent 
to  go  upon  an  overhead  bridge  and  to  help  elevate  the  tank,  that 
the  railing  of  the  bridge  was  rusty  and  weak  and  that  it  broke, 
<»using  decedent's  death,  shows  that  such  foreman  was  a  fellow 
servant  with  decedent  in  the  work,  and  therefore,  that  the  com- 
pany is  not  liable.    Hadley  and  Roby,  JJ.,  dissent 

Valparaiso  Lighting  Co,  v.  Letherman,  303, 307  (2) . 

63.  Coal  Mine. — Negligence, — Witnesses. — Mine  Boss, — Qualifica- 
tions.— Evidence. — Convictions, — Credibility. — In  an  action  against 
the  operator  of  a  coal  mine  for  damages  caused  by  the  negligence 
of  the  mine  boss,  and  such  boss  qualifies  and  testifies  as  an  ex- 
pert, the  plaintlfP,  as  affecting  his  qualifications  and  his  credibil- 
ity, may,  on  cross-examination,  show  that  he  had  formerly  been 
convicted  for  neglect  of  duties  as  a  mine  boss. 

Princeton  Coal,  etc.,  Co,  v.  Howell,  572, 576  (8) . 

64.  Railroads, — Switches. — Running  Down  Brakeman. — Verdict, — 
Interrogatories. — A  general  verdict  for  a  brakeman  in  an 'action 
against  a  railroad  company  for  running  a  switch  engine,  noise- 
lessly and  without  signal,  against  him  In  the  night  while  he  was 
obeying  orders  to  stand  between  the  main  and  side-tracks  and  un- 
couple the  engine  from  the  train  on  the  side-track,  is  not  overcome 
by  answers  to  interrogatories  showing  that  the  switch  engine  ex- 
tended over  the  rail  twenty-six  inches  and  the  distance  l>etween 
the  near  rails  of  the  two  tracks  was  eight  feet,  no  presumptions 
or  inferences  being  indulged  in  favor  of  such  answers. 

Lake  Erie,  etc.,  R.  Co.  v.  Parrish,  577, 581  (3) . 

65.  Negligence. —  Unsafe  Place. —  Complaint, —  Paragraphs. —  De- 
fects.— Interrogatories. — Overruling  a  demurrer  to  a  paragraph  of 
a  complaint  is  harmless,  where  the  answers  to  the  interrogatories 
show  that  the  verdict  rests  upon  another  paragraph. 

Perry,  etc.,  Stone  Co.  v.  Bennett,  582, 585  (1). 


Nemo  debit  esse  judex  in  propria  causa:    No  one  ought  to  be  a 
Judge  in  his  own  cause;  Bentle  v.   Vlay,  660,  667. 


Contract  to  convey  upon  conditions  does  not  merge  into  deed  exe- 
cuted, see  Contracts,  20,  21 ;  Doty  v.  Sandusky,  etc..  Cement  Co., 
440. 

Of  claim  in  Judgment,  see  Judgment,  6;  Willette  v.  Qifford,  185,  189 

(1). 
Of  interurban  railroads,  see  Raiukoads,  13. 

HESSAQES— 

8ee  Teu:gbaphs  and  Telephones. 
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HIKES  AND  KINEBALS— 

See  Master  and  Servant. 

Courts  take  Judicial  notice  of  coal  strata^  see  Evidence,  4;  Prince- 
ton Coal,  etc.,  Co.  v.  Howell,  572,  574  (3). 

Courts  take  Judicial  notice  that  a  rock  can  be  taken  down  from 
roof  of  a  coal  mine,  see  Evidence,  5 ;  Princeton  Coal,  etc.,  Co.  v. 
Howell,  572,  674  (4). 

MISJOIKDEB^ 

See  Pleading. 

MISBEPBESEKTATIOKS— 

See  Fraud. 

MISTAKE— 

See  Reformation. 

Of  law,  in  payment  of  claim,  see  Municipal  Corporations,  11 ; 
Holtsclaw  V.  State,  ex  rel.,  238,  240  (1). 

In  name  of  railroad  and  township,  may  be  clerical  error,  see  Raii^ 
ROADS,  8,  9 ;  Davis  v.  Hert,  242. 

KOKEY  BECEIVED— 

Corporations. — Ultra  Vires  Contracts. — Money  received  by  a  cor- 
poration under  an  ultra  vires  contract  may  be  recovered  In  au 
action  for  money  received. 

State  Life  Ins.  Co.  v.  Nelson,  137, 139  (3). 

HOOT  QUESTIONS— 

Will  not  be  decided,  see  Appeal,  51 ;  Nushaum  v.  Oeisinger,  586. 

KOBTQAQES— 

See  Building  and  Loan  Associations;   Vendor  and  Purchaser. 

Suit  for  foreclosure  of,  against  nonresident,  commences  with  first 
publication  of  notice,  see  Action,  2;  Schaffner  v.  Voss,  551,  K7 
(5). 

Mortgagor  does  not  hold  adversely  to  his  mortgagee,  see  Adverse 
rossESSioN,  2;   Willette  v.  Oifford,  185,  192  (6). 

Mortgagee  contracting  with  third  person  to  accept  a  certain  sum 
In  settlement,  if  such  person  purchases  equity  of  mortgagor,  es- 
topped to  proceed  with  suit  where  third  person  succeeds,  and 
tenders  price,  see  Estoppel,  2 ;  KUtske  v.  Smith,  26,  28  (4). 

Rights  of  secret  mortgagee  as  to  merchandise  creditors,  see  Fraud, 
8;   Ahe  v.  SummerviUe,  348,  351  (2). 

Decree  of  foreclosure  estops  all  pnrties,  see  Judgment,  9;  PiUiod 
V.  Angola  R.,  etc.,  Co.,  719,  725  (2),  729  (2). 

Receiver's  sale  may  be  ordered  in  decree  of  foreclosure  of,  see  Re- 
ceivers, 2;  Pilliod  v.  Angola  R.,  etc.,  Co.,  719,  728  (5). 

Rights  of  mortgagee  and  creditors  of  insolvent  merchant,  see  Sales, 
4;  Ahe  v.  Summerville,  348,  352  (6). 

1.  Indebtedness. — Judgment. — Renewal. — Statute  of  Limitations. — 
A  mortgage  given  to  secure  an  Indebtedness  which  was  subse- 
quently reduced  to  Judgment,  such  Judgment  being  kept  alive  by 
renewals,  is  not  barred  by  the  statute  of  limitations. 

Willette  V.  Oifford,  185, 189  (2),  190  (2). 
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2.  Indebtedness. — Evidences  of, — A  mortgage  secures  the  debt  and 
not  merely  the  evidence  thereof. 

WilletteY,  Qiftord,  185, 189  (3). 

3.  Ohligation  of. — Transfer  of  Land. — A  mortgage  is  enforceable 
against  the  land  covered  thereby  so  long  as  the  debt  secured  is 
enforceable  against  the  mortgagor. 

waiette  V.  Giftord,  185, 190  (4). 

4.  Notice. — Constructive. — Where  a  vendor  takes  a  mortgage  as 
part  payment  of  the  purchase  price  of  the  land  sold,  and  records 
it,  subsequent  purchasers  of  such  land  are  charged  with  con- 
structive notice  thereof.  Schaffner  v.  Voss,  551, 556  ( 1 ) . 

5.  Foreclosure. — Parties. — Subsequent  Purchasers. —  Deeds. —  No- 
tice.— A  mortgagee,  on  filing  a  foreclosure  suit,  is  chargeable 
with  all  deeds  to  such  real  estate,  on  record  at  the  time  of  such 
filing,  and  if  any  grantee  thereof  is  omitted  as  a  party,  his  rights 
will  not  be  affected.  Schaffner  v.  Fo«a,  551,557  (4). 

6.  Power  of  Sale. — Invalid  as  to  Creditors, — Possession. — A  mort- 
gagee who  holds  a  mortgage,  void  as  to  the  mortgagor's  creditors, 
may  nevertheless  enforce  his  mortgage,  if  Jhe  takes  possession  of 
the  mortgaged  goods  before  any  other  Hen  attaches;  and  this 
rule  prevails  although  the  mortgagor  is  given  the  right  to  sell 
the  goods.  A  be  v.  Summerville,  348, 352  ( 7 ) . 

7.  Foreclosure. — Judgment. — Estoppel. — Defendants  in  a  mortgage 
foreclosure  suit  are  estopped  by  a  decree  of  foreclosure  from  sub- 
sequently asserting  any  right  or  interest  In  the  property  that 
might  have  been  set  up  at  the  time  as  a  defense  in  the  foreclosure 
suit  Pilliod  v.  Angola  R.,  etc.,  Co.,  719, 726  (3) . 

KOTIOKS— 

See  Pleading;  Tbial. 

MTTNICIPAL  COBPOBATIONS— 

See  Neguoence. 

Appeals  from  judgments  ordering  street  improvements,  purely  stat- 
utory, see  Appeal,  4,  5;    Widener  v.  Toicn  of  Lapel,  567. 

Taxation  of,  for  drains,  see  Drains. 

May  regulate  operation  of  trains  within,  see  Railroads,  1;  Frei- 
tag  v.  Chicago  Junction  R.  Co.,  491,  498  (6),  503  (6). 

1.  Street  Assessments. — Reappraiscmcnt. — Petition. — ^A  petition  to 
the  circuit  or  superior  court  for  a  reappralsement  of  the  benefits 
received  from  a  certain  street  improvement,  under  §8716  Burns 
1908,  Acts  1905  p.  219,  §111,  should  allege  that  the  petitioner 
appeared  before  the  council  at  the  time  designated  for  the  hear- 
ing of  objections  or  remonstrances,  and  made  objections  thereto. 

City  of  Huntington  v.  Bucher,  208, 210  ( 1 ) . 

2.  Street  Assessments. — Appraisers. — Failure  to  Report. — Where 
appraisers,  appointed  under  §8716  Bums  1908,  Acts  1905  p.  219, 
§111,  to  assess  the  benefits  received  from  certain  street  improve- 
ments, fail  to  agree,  a  new  set  of  appraisers  should  be  appointed. 

City  of  Huntington  v.  Bucher,  208, 211  (2) . 

3.  Town  Trustees. — Acceptance  of  Alley  Improvements, — Judicial 
Acts. — A  board  of  trustees  of  a  town  in  accepting  alley  Improve- 
ments, acts  in  a  quasi-ju6ic\&l  capacity. 

Gorman  v.  Johnson,  672, 675  ( 1 ) . 

Vol.  46—51 
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4.  Alley  Improvements, — Acceptance. — Fraud. — A  town  board's  ac- 
ceptance of  alley  improvements,  secured  by  fraud,  will  be  set 
aside.  Gorman  v.  Johnson,  672, 675  (2 ) . 

5.  Acceptance  of  Alley  Improvements. — Setting  Aside. — Fraud. — 
Collateral  Attack. — Cross-Complaint. — In  a  suit  by  a  contractor 
for  alley  improvements,  to  foreclose  a  lien  therefor,  the  defendant 
property  owner  may,  by  cross-complaint,  have  such  acceptance 
set  aside,  for  the  contractor's  fraud  therein,  such  cross-complaint 
constituting  a  direct  attack.  Oormany.  Johnson,  &i2,G7^  (3). 

6.  Alley  Improvements. — Fraud. — Bribery. — Evidence. — ^EMdence 
showing  that  an  alley  improvement  contractor  famished  to  the 
town  Inspector  money  with  which  to  discount  the  pay  of  laborers, 
that  such  inspector  realized  from  $2  to  $3  a  day  by  doing  so,  that 
the  engineer  and  the  town  board  relied  upon  his  reports  in  the 
acceptance  of  the  work,  and  that  the  contractor,  with  the  in- 
spector's knowledge,  used  590  barrels  of  cement,  instead  of  960, 
as  provided  in  the  contract,  by  reason  whereof  the  work  was  de- 
fective, shows  fraud  sufficient  to  set  aside  the  acceptance. 

Gorman  v.  Johnson,  672, 676  (4  ) . 

7.  Alley  Improvements. — Acceptance. — Setting  Aside. — Fraud  of 
Contractor. — In  order  to  set  aside  a  town  board's  acceptance  of 
an  alley  improvement,  it  is  not  necessary  to  show  fraudulent  con- 
duct by  the  trustees,  fraud  on  the  contractor's  part  in  secorlng 
such  acceptance  being  sufficient 

Gorman  v.  Johnson,  672, 676  (5) . 

8.  Alley  Improvements. — Acceptance. — Fraud. — Aggrieved  Party. — 
The  property  owners  who  are  required  to  pay  for  alley  improve- 
ments are  aggrieved  parties,  where  fraud  is  practiced  and,  by 
proper  proceedings,  they  may  avoid  payment. 

Gonnan  v.  Johnson,  672, 676  (6) . 

9.  Defective  Sidetcalks.—IAabiUty. — Towns  are  liable  for  negli- 
gence in  the  maintenance  of  their  sidewalks. 

Toton  of  Knox  v.  Golding,  634, 641  (7). 

10.  Defective  Sidewalks. — Instructions. — An  Instruction,  In  an  ac- 
tion against  a  town  for  damages  because  of  injuries  sustained  on 
account  of  a  certain  defective  sidewalk,  that  it  was  the  duty  of 
the  town  to  keep  all  sidewalks  within  the  town  in  a  good  and 
safe  condition,  is  not  prejudicial  on  the  ground  that  the  town  was 
under  no  duty  to  keep  private  walks  in  order. 

Town  of  Knox  v.  Golding,  634, 643  (11). 

11.  Unlawful  Payments. — Mistakes  of  Law. — If  a  municipal  cor- 
poration could  be  bound  by  an  unlawful  payment  it  would  have  to 
be  made  by  an  allowance  in  the  usual  order  for  the  payment  of 
the  debts  of  such  corporation. 

HoUsclawY,  State,  exrel.,238,240  (1). 


Correction  of.  In  railroad  subsidy  proceedings,  see  Railboadb,  8; 
Davis  V.  Hert,  242,  247  (9). 

Of  township,  may  be  clerical  error,  see  Railroads,  9;    Davis  v. 
Hert,  242,  247  (10). 
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mSGLIGENCE— 

See  Cabriebs;  Master  and  Sebvant;  Municipal  Cobporations  ; 
Railboads. 

General  denial  puts  in  Issue  every  necessary  fact  to  sustain  cliarge 
of,  see  Pleading,  15 ;  Kelley  v.  Grand  Trunk,  etc.,  B.  Co.,  697,  703 
(7). 

Variance  of  complaint  and  proof,  see  Pleading,  22. 

In  sale  of  defective  boiler,  see  Sales,  2;  Laudeman  v.  Russell  d 
Co.,  32,  36  (3),  38  (3). 

1.  Duty. — ^Liability  for  negligence  arises  only  from  the  breach  of 
a  duty.  Pittsburgh,  etc.,  R.  Co.  v.  Hall,  219, 224  (2) . 

2.  Duty. — Violation  of. — ^To  establish  negligence  a  duty  and  a  vio- 
lation thereof  must  be  shown. 

Kelley  v.  Grand  Trunk,  etc.,  R.  Co.,  697, 703  (8). 

3.  Dangerous  Machinery. — Failure  to  Guard. — The  failure  of  a 
master  to  guard  a  countershaft  In  a  factory  constitutes  negli- 
gence per  se. 

Hohenstein-Hartmetz,  etc.,  Co.  v.  Matthews,  616, 620  (5) . 

4.  AutomolHles. — Use  of  Highways. — The  driver  of  an  automobile 
who  negligently  or  carelessly  runs  his  machine  upon  a  highway 
in  such  manner  as  to  frighten  horses,  causing  them  to  injure 
persons,  is  liable.     Haynes  Automobile  Co.  v.  Sinnett,  110, 112  (2). 

6.  Sales  of  Articles  Imminently  Dangerous. — A  manufacturer,  or 
vendor,  who  sells  an  article  imminently  dangerous,  is  required  to 
exercise  caution  adequate  to  the  peril  involved,  and  is  liable  for 
injuries  proximately  caused  by  his  negligence. 

Laudeman  v.  Russell  d  Co.,  32, 35  (1) . 

6.  Contributory. — Failing  to  See  Visible  Objects. — A  failure  to  see 
the  approach  of  a  switch  engine  in  the  night  cannot  be  held  to 
constitute  contributory  negligence  as  a  matter  of  law. 

Lake  Erie,  etc.,  R.  Co.  v.  Parrish,  577, 582  (5). 

7.  Contributory. — Complaint. — The  complaint  in  a  negligence  case 
need  not  negative  contributory  negligence. 

Dieckman  v.  Louisville,  etc..  Traction  Co.,  11, 21  (8) . 

8.  Sale  of  Defective  Boiler. — Notice. — Constructive. — Complaint. — 
A  complaint  alleging  that  defendant  sold  to  plaintiff  a  boiler 
containing  a  weak  seam  covered  by  asbestos,  and  that  they  Isnew, 
or  should  have  known  of  such  defect,  shows  constructive  notice, 
and  does  not  show  that  the  defect  was  concealed. 

Laudeman  v.  Russell  d  Co.,  32, 36  (2),  37  (2). 

9.  Sales  of  Defective  Articles. — Notice. — Complaint. — In  order  to 
show  a  liability  on  the  part  of  a  manufacturer,  or  vendor,  of  a  de- 
fective article,  it  must  be  alleged  that  the  defendant  actually 
knew  of  such  defect.  Laudeman  v.  Russell  d  Co.,  32, 38  (4) . 

10.  Towns. — Defective  Sidewalks. — Notice  of  Injury. — Statutes. — 
Complaint.— The  act  of  1907  (Acts  1907  p.  249,  §8962  Burns  1908), 
requiring  persons  injured  because  of  a  defective  sidewalk  to  notify 
the  town  thereof  within  a  certain  time,  has  no  retroactive  effect, 
and  a  complaint  for  damages  for  injuries  prior  thereto  need  not 
allege  compliance  therewith. 

Tovm  of  Know  v.  Golding,  634, 640  (6) . 

11.  Automobiles. — Complaint. — A  complaint  alleging  that  the  de- 
fendant's chauffeur  negligently  drove  defendant's  automobile, 
along  a  public  highway,  at  an  Improper  rate  of  speed,  without 
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warning,  thereby  frightening^  plaintiff's  horse,  to  plaintiff's  dam- 
age^  states  a  cause  of  action. 

Haynes  AutomoUle  Co.  v.  Sinnett,  110, 113  (3). 

12.  Automohilea. — Instructions. — Instructions  that  antomobilists 
have  a  legal  right  to  use  the  highways,  but  that  such  right 
must  be  exercised  in  a  manner  consistent  with  the  rights  of  others 
lawfully  using  such  highways,  that  they  must  use  due  care  in 
the  running  of  their  machines,  and  that  the  speed  thereof  must 
be  such  as  not  to  endanger  the  lives  of  others  using  such  high- 
ways, are  correct.    Haynes  Automobile  Co.  v.  Sinnett,  110, 113  (4). 

13.  Automobiles. — Instructions. — An  Instruction  that  if  the  defend- 
ant was  not  operating  its  automobile  at  a  speed  of  more  than 
twenty-five  miles  an  hour,  the  plaintiff,  whose  injury  was  caused 
by  the  fright  of  his  horse  at  such  automobile  could  not  recover,  is 
properly  refused.     Haynes  Automobile  Co.  v.  Sinnett,  110, 114  (5). 

14.  Complaint. — Proof. — It  is  sufficient  to  prove  the  substance  of  a 
charge  of  negligence. 

Dieckman  v.  Louisville,  etc.,  Traction,  Co.,  11, 20  (7). 

15.  When  Question  for  Jury. — When  Question  for  Court. — Where 
the  facts  are  admitted  and  but  one  inference  can  reasonably  be 
drawn  therefrom,  the  question  of  negligence  is  for  the  court, 
otherwise,  for  the  jury. 

Dieckman  v.  Louisville,  etc.,  Traction  Co.,  11, 15  (1). 

16.  Assumption  of  Risk. — Contributory  Negligence. — Proximate 
Cause. — Questions  for  Jury. — The  questions  of  negligence,  con- 
tributory negligence,  assumption  of  risli  and  proximate  cause, 
are  ordinarily  for  the  Jury. 

Perry,  etc..  Stone  Co.  v.  Bennett,  582, 586  (6). 

17.  Contributory. — Verdict. — Interrogatories. — A  general  verdict 
for  the  plaintiff  In  an  action  for  negligence  Is  a  finding  that  de- 
fendant was  negligent,  and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence. 

Lake  Eric,  etc.,  R.  Co.  v.  Parrish,  577, 581  (4). 

18.  Carriers. — Relation. — Interrogatories. — In  an  action  by  the  ad- 
ministratrix of  an  employe  of  a  circus  company  against  a  railroad 
company  for  negligence,  it  is  proper  to  submit  an  interrogatory 
asking  as  to  any  relationship  existing  between  the  railroad  com- 
pany and  the  decedent. 

Kelley  v.  Grand  Trunk,  etc.,  R.  Co.,  697, 703  (9). 

NEW  TBIAL— 

Overruling  motion  for  change  of  venue,  not  ground  for,  in  default 
case,  see  Appeal,  14;  Brenner  v.  He  Her,  335,  338  (3). 

1.  Improper  Admission  of  Evidence. — Subsequent  WithdraicaL — 
Appeal. — Reversible  error  Is  not  shown  in  the  improper  admis- 
sion of  evidence,  where  such  evidence  was  subsequently  with- 
drawn by  proper  instructions. 

Town  of  Knox  v.  Oolding,  634, 644  (14). 

2.  Insufficiency  of  Evidence. — Appeal. — To  present  on  appeal,  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the  Judg- 
ment, an  assignment  that  the  decision  was  not  so  sustained  must 
be  made  In  the  motion  for  ji  new  trial. 

American,  ctc.y  Loan  Assn.  v.  Fowler,  285, 294  (14). 
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KEWSBOYS— 

Complaint  against  railroad  company  for  injuries  to,  as  licensee, 
see  Railboads,  38 ;  Southern  R,  Co.  v.  Bieg,  259,  261  (2). 

KOTABIES  PTTBLIC— 

Omission  of  seal  from  affidavit,  Invalidates,  see  Venue,  1 ;  Tovm  of 
Knox  V.  Golding,  634,  643  (10). 

NOTICE— 

Suit  against  nonresident  commences  with  first  publication  of,  see 
Action,  2;  Schaffner  v.  Vo88,  551,  557  (5). 

Performance  of  thing  proposed  ordinarily  constitutes  notice  of  ac- 
ceptance, see  Contracts,  3;   Schmitt  v.  Weil,  264,  267  (7). 

Performance,  to  constitute  notice  of  acceptance,  must  have  been  in- 
duced by  proposal,  see  Contracts,  4;  Schmitt  v.  Weil,  264,  268 
(8)- 

Of  by-laws,  stockholders  must  take,  see  Corporations,  1;  Ameri^ 
can,  etc.,  Loan  Assn.  v.  Fowler,  285,  291  (6). 

Must  be  given  to  member  before  expulsion,  see  Insurance,  42; 
Federal  Life  Ins.  Co.  v.  Risinger,  146,  148  (2). 

Must  be  given  of  assessment  before  assured*s  rights  can  be  af- 
fected, see  Insurance,  43 ;  Federal  Life  Ins.  Co.  v.  Risinger,  146, 
149  (3). 

Justices  in  Illinois  have  power  to  publish  and  post,  see  Justices  of 
THE  Peace,  2;   Treharne  v.  Matson,  705,  712  (5),  716  (5). 

Of  needs  of  miners,  sufficiency  of,  see  Master  and  Servan^t,  17; 
Muren  Coal,  etc,  Co.  v.  Copeland,  230,  234  (2),  237  (2). 

Record  of  mortgage  is,  see  Mortgages,  4;  Schaffner  v.  Voss,  551, 
556  (1). 

Sale  o*f  defective  boiler,  with  notice  of  defect,  see  Nbglioence,  8; 
Laudeman  v.  Russell  d  Co.,  32,  36  (2),  37  (2). 

Want  of,  fatal  to  increase  of  assessment  for  county,  see  Taxation, 
6;   Oray  v.  Foster,  149,  156  (3). 

HXriSANCE— 

Obstructing  watercourse,  see  Railroads,  22;  Southern  R.  Co.  v. 
Poetker,  295,  296  ( 1 ) . 

Drainage  of  Overfloicing  Waters. — Railroads. — In  an  action  against 
a  railroad  company  for  wrongfully  obstructing  a  watercourse, 
thereby  causing  plafntiflf's  land  to  overflow,  evidence  that  such 
landowner,  at  a  small  expense,*  could  have  connected  his  drain 
with  a  pipe  placed  by  defendant  under  its  roadbed,  thereby  drain- 
ing his  land,  is  admissible. 

Southern  R.  Co.  v.  Poetker,  295, 297  (3) . 

OFFICEBS— 

See  Fees  and  Salaries  ;   Limitation  of  Actions. 

Fees  of  county  auditors,  see  Counties,  1,  2 ;  State,  ex  reh,  v.  Stuart, 
611. 

County  surveyor's  drainage  allotments,  not  subject  to  collateral  at- 
tack, see  Drains,  4 ;  City  of  Martinsville  v.  Washington  Tp.,  200, 
208  (6). 
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Duties  of  township  trustees  in  repair  of  drains,  see  Drajns,  3; 
City  of  Martinaville  v.  Washington  Tp.,  200,  207  (5). 

State,  nominal  party,  in  action  to  recover  Illegal  fees  from  county 
auditor,  see  Limitation  or  Actions,  2;  State,  ex  reU,  y.  8tuart, 
611,  613  (2). 

As  to  voluntary  payment  of  illegal  fees,  see  Payment,  1-3;  Holts- 
claw  V.  State,  ex  reL,  238. 

1.  Illegal  Fees. — Auditors. — Procuring  Boards  of  Commissioners 
to  Violate  Duty, — Estoppel. — ^A  county  auditor  that  procures  a 
board  of  commissioners  to  violate  its  duty  in  settling  with  him 
for  Illegal  fees  paid  to  him,  Is  estopped  to  claim  any  advantage 
secured  thereby.  Zuelly  v.  Casper,  430, 434  <  6 ) . 

2.  Auditors. — Fees  and  Salaries. — Claims  for  Fees  instead  of  Sal- 
ary. — Where  a  county  auditor  filed  a  claim  for  fees,  where  hia 
compensation  consisted  solely  of  a  salary,  an  allowance  of  part  or 

all  of  such  claim  is  unlawful.         Zuelleyy.  Casper,  430, 436  (0). 

3.  Indebtedness  to  County, — Subsequent  Allowance  of  Salary. — Le- 
gality of. — It  is  unlawful  for  the  board  of  commissioners  to  allow 
an  officer  salary  so  long  as  he  is  indebted  to  the  county. 

Zuelley  v.  Casper,  430, 435  ( 10) . 

4.  Towns. — Assignment  of  County  Orders  for  Taxes. — ^A  town 
treasurer  has  no  authority  to  assign  a  county  order  drawn  in  his 
favor  for  town  taxes.  HoltsclawY.  State,  ex  rel.,23S,  241  (5). 

9 

OIL  AND  GAS— 

See  CONTSAGTS. 

OPINIONS— 

Do  not  form  basis  of  fraud,  see  Building  and  Loan  Associations, 
7;  American  Building,  etc.,  Assn.  v.  Hughes,  248,  253  (4). 

Do  not  constitute  basis  for  actionable  fraud,  see  B'raud,  2 ;  Ameri- 
can, etc.,  Loan  Assn.  v.  Fowler,  285,  291  (4) . 

OPTIONS— 

See  Vkndob  and  Pubchases. 
Exercise  of,  see  Laches. 

ORDINANCES^ 

See  Municipal  Cobpobations. 

OVEBBULED  CASES— 

See  Cases,  i 


See  Appeal,  15-18 ;   Contbacts  ;   Descent  and  Distbibutton. 

Where  not  named  in  assignment  of  errors,  appeal  will  be  dismissed, 
see  Appeal,  27 ;   Duncan  v.  Alderson,  136. 

To  shipping  contracts,  see  Cabbiebs. 

Board  of  commissioners,  proper  party  to  recover  illegal  fees  paid 
to  auditor,  see  Counties,  2;  State,  ex  rel.,  v.  Stuart,  611,  614  (4). 

No  limitation,  wliere  state  is  real  party,  see  Limitation  op  Actions, 
1 ;  State,  ex  rel,  v.  Stuart,  611,  612  (1). 


INDEX  807 


PABTIES— Continued. 


To  mortgage  forclosure  suit,  see  Mobtgaoes,  5;  Schaftner  v.  V099, 
551,  557  (4). 

To  railroad  subsidy  contest,  see  Railbqads,  2,  4 ;  Davis  v.  Hert,  242. 

To  action  in  replevin,  see  Replevin. 

1.  Additional. — Any  one  having  an  interest  in  the  subject-matter, 
by  the  filing  of  a  proper  petition,  may  be  made  a  party  to  an 
action.  Becovitz  v.  Saperstein,  339, 341  (2) . 

2.  Substitution, — Boards  of  Commissioners. —  Taxpayers. —  Where 
a  board  of  commissioners  fails  or  refuses  further  to  prosecute  an 
action  against  a  county  auditor  for  the  recovery  of  illegal  fees, 
taxpayers,  upon  motion,  may  be  substituted  for  such  board,  or 
they  may  commeuce  another  suit,  either  method  being  considered 
as  a  continuation  of  the  first  action. 

Zuelly  v.  Casper,  430, 435  (8) . 

3.  Contractors. — Sureties. — Distribution  of  Funds. — Assignment. — 
Highways. — Where  contractors  agreed  to  build  a  certain  line  of 
road,  but  failed,  and  through  a  mutual  agreement  with  such  con- 
tractors and  the  board  of  commissioners  the  sureties  agreed  to 
complete  the  road,  paying  to  the  contractor  the  surplus  after 
paying  all  of  their  expenses,  such  contractors  are  proper  parties 
defendant  to  a  cross-complaint  by  such  sureties  asking  that  the 
amount  received  be  used  to  discharge  the  expenses  incurred  in 
completing  the  road,  the  new  agreement  being  in  the  nature  of  an 
assignment  of  the  original  cotract 

Bowen  v.  W.  O.  Eaton  d  Co.,  65, 71  (1). 

PABTITION— 

Evidence  of  value  of  heir's  inheritance  from  father,  inadmissible  in 
suit  for  partition  of  mother's  estate,  see  Evidence,  14;  Lowe  v. 
Wiseman,  405,  410  (7). 

1.  Complaint. — Sufficiency. — A  complaint  alleging  that  the  plain- 
tiff guardian's  wards  and  the  defendants  are  owners  as  tenants  in 
common  of  certain  described  land,  and  setting  out  the  source  of 
their  title,  and  praying  for  partition,  is  sufficient  regardless  of  the 
allegations  as  to  the  source  of  title. 

Lov>e  V.  Wiseman,  405, 408  ( 1) . 

2.  Sale  of  Interest. — Subsequently  Acquired  Interest. — Complaint. 
— ^A  complaint  alleging  that  the  father  and  mother  of  plaintiff 
guardian's  wards  conveyed  the|r  interest  in  certain  real  estate 
and  that  afterwards  the  father  of  the  wards'  mother  died  intes- 
tate the  owner  of  the  real  estate  sought  to  be  partitioned,  shows 
that  such  wards  had  an  interest  in  such  land. 

Lotoe  V.  Wiseman,  405, 408  (2) . 

PASSENGEBSh- 

See  Garbiebs. 


Borden  on  defendant  to  prove,  see  Building  and  Loan  Associa- 
tions, 1;  American,  etc.,  Loan  Assn.  v.  Fowler,  285,  291  (3). 

In  cash,  of  consideration  in  deed,  ordinarily  intended,  unless  differ- 
ently provided,  see  Contracts,  10;  Am>es  v.  Ames,  597,  603  (5). 

Application  of,  see  Evidence,  6;   Bowen  v.  W.  O.  Eaton  d  Co,,  65, 
76  (8). 

0)nstitutes  defense  to  action  on  Judgment,  see  Judgment,  4 ;  Rog- 
ers V.  Rogers,  506,  511  (5). 
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Application  of,  see  Parties,  3. 

Alone,  not  sufficient  to  take  contract  out  of  statute  of  frauds,  see 
Quieting  Title,  9;  Baxter  v.  Baxter,  514,  522  (14). 

1.  Voluntary. — Fee8  and  Salaries. — Tawns. — County  Auditors  and 
Treasurers. — Where  a  county  auditor  drew  two  warrants  for  the 
taxes  due  to  a  town — one  for  ninety-eight  per  cent  thereof,  and 
one  for  two  per  cent — and  the  town  treasurer  delivered  back  the 
one  for  two  per  cent  in  payment  for  alleged  fees  for  collecting, 
the  county  treasurer  paying  such  two  per  cent  warrant  is  liable 
therefor  upon  his  official  bond,  no  voluntary  payment  existing. 

Holtsclaw  V.  State,  ex  rel,  238, 240  (2). 

2.  To  Wrong  Person. — County  Treasurers. — Toicn  Taxes. — ^A 
county  treasurer  is  liable  for  the  payment  of  a  county  order  to  the 
wrong  person.  Holtsclaw  v.  State,  ex  rel,  238, 241  (4) . 

8.  County  Orders. — Presumptions.— A  county  treasurer  is  conclu- 
sively presumed  to  know  that  no  fee  can  be  charged  by  county 
treasurers  nor  county  auditors,  nor  the  county,  for  the  collection 
of  town  taxes  by  them.         Holtsclaw  v.  State,  ex  rel,  238, 241  (6) . 

4.  Application. — Limitation  of  Actions. — Where  an  action  was 
brought  by  the  board  of  commissioners  against  a  county  auditor 
in  April,  1899,  based  upon  a  previous  demand,  an  alleged  settle- 
ment of  all  claims  not  barred  by  the  statute  of  limitations  being 
made  in  May,  1900,  the  court  in  a  subsequent  suit  by  taxpayers 
to  recover  the  balance  due  will  apply  the  amount  paid  in  settle- 
ment to  the  oldest  and  most  precarious  items. 

Zuelly  v.  Casper,  430, 433  (4) . 

PEDIGBEE— 

Evidence  of,  admissible  in  action  for  death  of  sheep,  see  Anim.\ls, 
4;   Wea  Tp.  v.  Cloyd,  49,  53  (6). 

PENALTIES— 

See  Telegraphs  and  Telephones. 

PENDENTE  LITE— 

Sale  during,  see  Vendob  and  Pubchaseb. 

PHYSICIANS  AND  SUBGEONS— 

Where  physiclaii  was  enjoined  from  .practicing  for  one  year,  his 
appeal  will  be  dismissed,  where  year  has  expired  before  decision, 
see  Appeal,  51 ;   yusbaum  v.  Oeisinger,  586. 

PLEADING. 


I.  FoBM  AND  Allegations,  1-5. 

II.  Complaint.  6-10. 

III.   Answer  and  Cross-Complaint, 
11-16. 


IV.   Demurrer,  16-18. 
V.    Motions.  19 
YI.    Issues  and  Variance,  20-22. 


See  Judgment  ;   Limitation  of  Actions  ;    Parties  ;    Process  ;    Set- 
off AND  Counterclaim. 

Reply  of  waiver  of  suspension,  In  insurance  association,  see  Bene- 
ficial Associations,  1 ;  Brotherhood,  etc.,  v.  Barton,  160,  164  (1). 
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I.    Form  and  Allegations. 

Allegations  showing  a  waiver  of  suspension,  not  conclusions,  see 
Beneficial  Associations,  1;  Brotherhood,  etc.,  v.  Barton,  160, 
164  (1). 

Facts  must  he  set  out,  see  Fraud,  4 ;  American,  etc,  Loan  Assn,  v. 
Fowler,  285,  292  (8). 

Occlusion  in  an  answer,  see  Insurance,  15. 

Conclusions  in  complaint,  see  Master  and  Servant,  41,  43. 

Misjoinder  of  causes,  how  raised,  see  Quieting  Tftle,  10 ;  PilHod  v. 
Angola  R.,  etc.,  Co.,  719,  721  (1). 

1.  Technicalities. — Courts. — Technical  and  hypercritical  criticism  of 
complaints  by  the  courts  leads  to  prolix  and  unnecessary  verbiage 
on  the  part  of  pleaders.  Southern  R.  Co.  v.  Sieg,  259, 261  (1 ). 

2.  How  Construed. — Omitted  Facts. — In  construing  a  pleading, 
omitted  facts  are  considered  as  unfavorable  to  the  pleader. 

Penn-AmeHdan,  etc.,  Co.  v.  Harshaw,  etc.,  Co.,  645, 647  (1). 

3.  Construction. — Theory  at  Trial— The  theory  of  a  complaint 
adopted  at  the  trial  will  be  adhered  to  on  appeal,  and  a  liberal 
construction  will  be  given  to  uphold  it. 

Vandalia  R.  Co.  v.  Keys,  353, 363  (10). 

4.  Facts  of  Which  Judicial  'Notice  is  Taken. — Evidence. — ^It  Is  not 
necessary  to  allege  in  the  complaint  facts  of  which  the  courts 
take  judicial  notice. 

Princeton  Coal,  etc.,  Co.  v.  Howell,  572, 574  (2) . 

5.  Presumptions. — The  presumption  Is  that  the  pleader  has  stated 
all  favorable  facts. 

American  Cent.  Life  Ins.  Co.  v.  Roscnstein,  537, 545  (7) . 

II.    Complaint. 

Complaint  for  damages  for  sheep  killed  by  dogs,  see  Animals,  1; 
Wea  Tp.  v.  Cloyd,  49,  51  (1). 

Wrongful  direction  of  verdict,  reversible,  regardless  of  sufficiency 
of  complaint,  see  Appeal,  65;  Dieckman  v.  Louisville,  etc.,  Trac- 
tion Co.,  11,  18  (5). 

Complaint  against  railroad  company  for  assumed  liabilities  of  re- 
ceiver, see  Carriers,  6;   Vandalia  R.  Co.  v.  Keys,  353,  355  (1). 

Complaint  for  gas  and  oil  royalties,  see  Contracts,  7;  Pittshurg- 
Columbia  Oil,  etc.,  Co.  v.  Broyles,  3,  5  (1). 

Complaint  showing  contract  by  letters,  see  Contracts,  40;   Penn- 
'  American,  etc.,  Co.  v.  Harshaw,  etc.,  Co.,  645,  649  (4). 

Complaint  showing  that  contract  sued  on  Is  within  statute  of 
frauds,  not  sufficient,  see  Contracts,  39;  Penn-American,  etc., 
Co.  V.  Harshaw,  etc.,  Co.,  645,  648  (3). 

Complaint  to  rescind  contract  for  false  representations,  see  Con- 
tracts, 37;   Church  v.  Baumgardner,  570,  571  (1). 

Complaint  showing  that  plaintiff  was  the  owner  of  gas  wells  and 
that  gas  was  transported  therefrom,  see  Contracts,  36;  Pitts- 
burg-Columhia  Oil,  etc.,  Co.  v.  Broyles,  3,  8  (4). 

•Complaint  for  fraudulently  closing  gas  wells,  see  Contracts,  35; 
Pittsburg-Columbia  Oil,  etc.,  Co.  v.  Broyles,  3,  7  (3). 
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Intervening  i>etitions,  see  Coubts,  2. 

Complaints  for  divorce,  see  Divobce. 

€k)mplaint  in  ejectment,  describing  land,  see  Ejectment,  4;  Pritch- 
ard  V.  Saunders,  334. 

Unauthorized  allegations  In  complaint,  not  admissible  as  an  ad- 
mission, see  Evidence,  11;   Baldicin  v.  Siddons,  313,  318  (6). 

Complaint  to  subject  stock  of  goods  to  payment  of  vendee's  delfts, 
where  vendor  retains  secret  mortgage  thereon,  see  Fraud,  9,  10; 
Abe  V.  Summerville,  348. 

Complaint  on  gravel  road  contractor's  bond,  see  Highways,  14-16; 
Donaldson  v.  State,  ex  rel,  273. 

Complaint  showing  damages  due  to  plaintiff,  sufficient,  regardless 
of  injunctive  relief,  see  Injunction,  3;  Brenner  v.  Heilery  335, 
338  (1). 

Complaint  in  Insurance  case,  see  Insurance,  40,  41;  Federal  Life 
Ins.  Co.  V.  Arnold,  114. 

Complaint  on  saloon-keeper's  bond,  see  Intoxicating  Liquors,  7. 

Complaint  on  foreign  Judgment,  see  Judgment,  11;  Rogers  v.  Rog- 
ers, 506,  513  (8). 

Complaint  for  possession  of  leased  premises,  see  Landlord  and 
Tenant,  4,  5 ;  Harmofi  v.  Pohle,  369. 

Complaints  in  master  and  servant  cases,  see  Master  and  Servant. 

Petition  for  reappralsement  of  street  improvement  benefits,  see 
Municipal  Corporations,  1;  City  of  Huntington  v.  Bucher,  208, 
210  (1). 

Complaint  in  negligence  cases,  see  Negugenxe. 

Complaint  In  partition,  see  Partition,  1,2;   Lotce  v.  Wiseman,  405. 

Complaints  to  quiet  title,  see  Quieting  Title. 

Complaints  against  railroad  companies  for  negligence,  see  Rail- 
roads. 

Complaint  for  damages  to  farm  crossings,  see  Railroads,  40,  41; 
Pittsburgh,  etc.,  R,  Co.  v.  Wilson,  444. 

Complaint  for  goods  sold  and  delivered  must  show  delivery,  see 
Sales,  1 ;  Penn-American,  etc.,  Co.  v.  Harshatc,  etc.,  Co,,  045,  047 

Complaint  to  enjoin  unlawful  tax  levy,  see  Taxation,  9;  Grag  v. 
Foster,  149,  159  (7). 

6.  Complaint. — General  and  Specific  Averments. — Specific  allega- 
tions in  a  complaint  control  the  general  allegations. 

King  v.  Laycock  Power  House  Co.,  420, 423  (2). 

7.  Allegations. — "Necessary  Inferences. — A  complaint  containing 
general  allegations  is  suflScient,  if  the  allegations  compel,  but  in- 
suflJcient,  if  they  merely  permit,  the  inference  of  the  necessary 
facts  constituting  the  cause  of  action. 

Morgantown  Mfg.  Co.  v.  Hicks,  623, 627  (3). 

8.  Sustaining  Demurrer  to  One  Paragraph. — Facts  Provable  under 
Another. — It  is  harmless  error  to  sustain  a  demurrer  to  one  para- 
graph of  a  complaint,  where  Its  facts  are  provable  under  another. 

Heitz  V.  Knox  County,  etc.,  Tel.  Co.,  485, 487  (1). 

9.  Paragraphs. — Initial  Attack  on  Appeal, — A  complaint  in  two 
paragraphs,  attacked  for  the  first  time  on  appeal,  will  be  held 
sufficient,  if  either  paragraph  is  good. 

Lake  Erie,  etc.,  R.  Co.  v.  Parrish,  577, 580  (2). 
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10.  Amendment  on  Day  of  Trial. — It  does  not  constitute  reversible 
error  for  the  court  to  permit  the  plaintiff,  on  the  day  of  trial, 
to  amend  her  complaint,  where  no  prejudice  to  defendant's  rights 
resulted.  Reece  v,  Leitch,  S42,  B44(2), 

III.      ANSWEB  and   CB08S-Ck)MPIAINT. 

Answer  of  adverse  possession,  see  Advebse  Possession,  5;  ToUey 
Y.  Thomas,  559,  563  (2),  564  (2). 

Answer  in  action  against  township  for  damages  for  sheep  killed 
by  dogs,  see  Animals,  2;   Wea  Tp,  v.  Cloyd,  49,  52  (2). 

Answer  to  suit  on  notes  and  for  foreclosure  of  chattel  mortgage, 
see  Biixs  and  Notes,  4;  Klitzke  v.  Smith,  26,  27  (1)^  29  (1). 

Answer  in  action  for  fraudulently  closing  gas  wells,  see  Contracts, 
36;  Pittsburg-Columbia  Oil,  etc.,  Co.  v.  Broylea,  3,  7  (3). 

Answers  in  insurance  cases,  see  Insurance,  14,  15,  24,  25. 

Answer  in  action  to  recover  possession,  see  Landlobd  and  Tenant, 
6;  Heite  v.  Know  County,  etc.,  Tel.  Co.,  485,  488  (2). 

Answer  of  statute,  see  Limitation  of  Actions,  6;  Totcn  of  Knox 
V.  Golding,  604:,  Q^  (8). 

Cross-complaint  to  set  aside  acceptance  of  alley  improvements,  see 
Municipal  Cobpobationb,  5;   Gorman  v.  Johnson,  672,  675  (3). 

Cross-complaint  to  quiet  title,  see  Quieting  Trru:,  4;  Baxter  v. 
Baxter,  514,  519  (6). 

Amendment  of  cross-complaint,  see  Quieting  Title,  4;  Baxter  v. 
Baxter,  514,  519  (6). 

Answer  in  suit  to  enjoin  tax  assessment,  see  Taxation,  8;  Oray 
v.  Foster,  149,  158  (5). 

11.  Cross-Complaint. — Sufficiency. — Asserting  Right  to  Fund. — A 
cross-complaint  asserting  a  right  to  the  fund  in  controversy  should 
ordinarily  allege  that  defendants'  claim  thereto  is  unfounded. 

Boioen  v.  W.  O.  Eaton  d  Co.,  65, 73  (2) . 

12.  Cross-Complaint. — Amendment. — Discretion  of  Court. — A  mo- 
tion to  amend  a  cross-complaint,  made  after  the  reception  of  the 
evidence  and  l)efore  the  closing  argument  to  the  Jury,  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court,  whose  decision 
is  final  except  in  case  of  abuse.        Baxter  y.  Baxter,  61^ j  619  (5). 

13.  Insufficient  Plea  in  Abatement. — Defective  Demurrer. — It  Is 
not  erroneous  to  sustain  a  defective  demurrer  to  an  insufficient 
plea  in  abatement  Town  of  Knox  v.  Oolding,  634, 640  (4) . 

14.  Pleas  to  Jurisdiction. — Pleas  in  Bar. — Joining. — A  plea  to  the 
Jurisdiction,  Joined  with  a  plea  in  bar,  may  be  stricken  out  on 
motion,  or  a  demurrer  thereto  may  be  sustained,  the  plea  to 
the  Jurisdiction  being  required  to  precede  the  plea  in  bar  (§371 
Bums  1908,  §365  R.  S.  1881). 

Tou)n  of  Knox  v.  Golding,  634, 643  (9) . 

15.  General  Denial --Xeglfgence. — The  answer  of  general  denial 
in  a  negligence  case  puts  in  issue  every  fact  necessary  to  sustain 
the  charge  of  negligence. 

Kelley  v.  Grand  Trunk,  etc.,  R.  Co.,  697, 703  (7). 
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IV.    Demurrer. 

Demurrers,  exceptions  to,  see  Appeal,  13;  Baxter  v.  Baxter,  514, 
516  (1). 

Carrying  back  demurrer  and  sustaining  to  complaint,  see  Insur- 
ance, 24. 

16.  To  Anstcer. — Form  of. — A  demurrer  to  an  answer,  alleging 
that  such  answer  is  insufficient  "for  the  reason  that  neither 
[paragraph  of  answer]  states  facts  sufficient  to  constitute  a  cause 
of  action,"  is  not  sufficient. 

Gmther  v.  Rochester,  etc.,  Co.,  378, 380  (2). 

17.  Defective. — Overruling. — Appeal. — It  does  not  constitute  re- 
versible error  to  sustain  n  defective  demurrer  to  a  bad  answer. 

Ointher  v.  Rochester,  etc.,  Co.,  378, 381  (3). 

18.  Erroneous  Overruling  of. — When  Prejudicial. — The  overruling 
of  a  demurrer  is  not  ground  for  the  reversal  of  a  Judgment, 
where  it  appears  from  the  whole  record  that  the  merits  of  the 
cause  have  been  fairly  determined  (§350  Burns  1908,  §345  R.  S. 
1881.)  Bowenw.  W.  O.  Eaton  d  Co.,  65, 73  (3). 

V.    Motions. 

Motion  to  make  complaint  more  specific,  see  Contracts,  7;  Piftfi' 
hurg-Columhia  OH,  etc.,  Co.  v.  Broyles,  3,  5  (1). 

Motion  in  arrest  of  Judgment,  see  Judgment,  13. 

Motion  to  separate  causes,  on  account  of  misjoinder  of  causes,  see 
Quieting  Title,  10;    Pilliod  v.  Angola  R.,  etc.,  Co.,  719,  721  (1). 

19.  Complaint. — Motion  to  Make  More  Specific. — The  remedy  for 
.  uncertainty  in  a  complaint  is  a  motion  to  make  more  specific. 

Cleveland,  etc.,  R.  Co.  v.  Heineman,  388, 390  (2). 

VI.    Issues  and  Variance. 

20.  Issues. — What  Are. — The  issues  in  a  case  are  the  points  In  dis- 
pute on  which  parties  put  their  case  to  a  trial. 

Bowen  v.  W.  O.  Eaton  d  Co.,  65,  75  (6). 

21.  Proof. — Variance. — A  plaintiff  must  recover  according  to  the 
allegations  of  his  complaint. 

Vandalia  R.  Co.  v.  Keys,  353, 362  (8) . 

22.  Xegligence. — Driving  Against  Vehicle. — A  complaint  alleging 
that  defendant  negligently  drove  his  buggy  against  the  rear  wheel 
of  plaintiff's  buggy,  breaking  it  and  injuring  the  plaintiff,  is  sus- 
tained by  evidence  that  defendant  drove  alongside  plaintiff's 
buggy,  in  an  attempt  to  pass,  and  collided  with  plaintiff's  buggy. 

Shouse  V.  Ra finer,  331, 332  ( 2 ) . 

POSSESSION— 

See  Adverse  Possession;    Real  Property;   Replevin. 

Recovery  of,  triable  by  jury,  see  Jury;   Harmon  v.  Pohle,  369,  373 

(5). 
Surrender  of,  see  Landlord  and  Tenant. 

PBEFEBENCES— 

See  Assignment  for  Benefit  of  Creditors. 
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PRESUMPTIONS— 

In  favor  of  ruling  of  trial  court,  see  Appeal,  39-42. 

That  note  in  hands  of  payee  is  unpaid,  disputable,  see  Bills  and 
Notes,  3;  Conner  v.  MartiUy  141,  145  (4). 

Of  advancement,  from  consideration  of  one  dollar  and  love,  in  deed 
from  parent  to  child,  see  Deeds,  5;  Lowe  v.  Wiseman,  405,  409 
(4),  410  (4). 

That  company  in  fixing  premiums  considers  rl^s  assumed,  see  In- 
surance, 7;  Federal  Life  Ins,  Co.  v.  Arnold,  114,  120  (6),  125  (6). 

Against  suicide,  see  Insubance,  27,  28,  32,  33. 

U'hat  saloon-keeper  knew  that  drunken  man  was  drunk,  see  Intoxi- 
cating LiQUOBs,  1 ;  V.  8,  Fidelity,  etc,,  Co,  v.  State,  ex  ret.,  373, 
375  (1). 

That  servants  observe  obvious  defects,  see  Master  and  Servant, 
53;  South  Bend  Brick  Co.  v.  QoUer,  531,  535  (6). 

Conclusive,  that  county  auditors  and  treasurers  know  that  no  fee 
can  be  charged  for  collecting  town  taxes,  see  Payment,  3; 
Holtsclaw  V.  State,  ex  rel,  238,  241  (6). 

That  pleaders  state  all  favorable  facts,  see  Puiading,  5;  American 
Cent,  Life  Ins.  Co.  v.  Rosenstein,  537,  545  (7).  • 

Of  oral  direction  for  issuance  of  summons,  where  record  shows  no 
order  therefor,  see  Process,  2;  Town  of  Knox  v.  Golding,  634, 
639  (2). 

That  riding  on  freight-trains  is  dangerous,  see  Railroads,  30. 

That  facts  omitted  from  special  findings  were  not  proved,  see  Trial, 
27;    Ginther  v.  Rochester,  etc.,  Co.,  378,  385  (7): 

PRINCIPAL  AND  AGENT— 

See  Carriers  ;  Insurance. 

Admissibility  of  admissions  of  agent,  see  Evidence. 

Representations  as  to  maturity  of  mortgage,  admissible  in  suit  to 
foreclose,  see  Evidence,  8;  American,  etc..  Loan  Assn.  v.  Fowler, 
285,  290  (1),  291   (1). 

Agent  misrepresenting  maturity  of  mortgage,  must  know  thereof,  see 
Fraud,  6;   American  Building,  etc.,  Assn,  v.  Hughes,  248,  253  (5). 

1.  Report. — It  is  the  duty  of  an  agent,  when  called  upon,  to  make 
an  accurate  report  to  his  principal  and  to  pay  over  all  sums  due. 

Security,  etc.,  Ins.  Co.  v.  Frankel,  212 j  218  (2) . 

2.  Discharge  of  Agent. '—Contracts. — Breach. — Where  an  agent's 
contract  with  his  principal  provides  that  the  agent's  failure  to 
make  a  report,  or  to  pay  over,  on  demand,  any  money  belonging 
to  the  principal,  should  terminate  the  agency,  a  discharge  of 
such  agent,  where  he  refused  to  make  a-  report  and  to  turn  over 
money  belonging  to  such  principal,  is  not  a  violation  of  such 
contract.  Security,  etc.,  Ins.  Co.  v.  Frankel,  212, 219  (3). 

PBINCIPAL  AND  SURETY— 

See  Parties. 

Wife  not  bound  as  surety  where  other  party  knew  the  facts,  see 

Estoppel,  3;   Weil  v.  Waterhouse,  690,  691  (2). 
As  to  application  of  payments,  see  Evidence,  6. 
1.    Favorites. — Contracts. — Sureties  are  not  favorites  of  the  law, 

but  their  contracts  are  interpreted  the  same  as  others. 

Becovitz  V.  Saper  stein,  339, 341  (4) . 
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2.  Married  Women, — Estoppel  in  Pais, — A  married  woman  cannot 
become  a  surety  or  guarantor,  and  cannot  be  bound  as  such  ex- 
cept by  an  estoppel  in  pais.  Wet7  v.  Water/iotMC,  G90, 691  (1). 

3.  Discharge. — Alteration  of  Contract. — Anstoer. — A  surety.  In 
order  to  present  the  question  of  a  discharge  because  of  the  altera- 
tion of  its  contract,  must  set  out  such  alteration  in  an  answer,  the 
general  denial  being  insufficient  to  present  such  a  question. 

Security,  etc.,  Ins.  Co,  v.  Frankel,  212, 219  (4). 

PBOCESS— 

Answer  of  statute  of  limitations  because  of  defective  process,  see 
Limitation  of  Actions,  6;    Toitn  of  Knox  v.  Golding,  634,  642 

(8). 

1.  Change  of  Venue. —  Quashing  Service. —  Alias  Summons. — 
Jurisdiction. — Where  an  action  was  brought  against  a  town 
and  summons  was  Issued  and  served,  and  a  change  of  venue 
taken  from  the  county,  and  the  summons  subsequently  quashed 
and  its  service  set  aside,  the  court  may  properly  issue  an  alias 
summons  from  such  latter  county  and  the  court  will,  on  proper 
service  thereof;  obtain  Jurisdiction,  the  action  having  been 
brought  in  the  proper  county. 

Town  of  Knox  v.  Oolding,  634, 638  ( 1 ) . 

2.  Oral  Direction  for. — Failure  to  Endorse  on  Complaint. — Con- 
tiuance. — Appeal. — Where  the  record  does  not  disclose  any  order 
of  court,  or  endorsement  on  the  complaint,  for  the  issuance  of  an 
alias  summon^,  the  presumption  is  that  the  plaintiff  orally  di- 
rected the  Issuance  thereof ;  and  If  It  commanded  an  appearance 
at  a  time  not  authorized  by  law.  It  would  be  a  valid  service  for 
the  next  term,  the  defect  being  ground  for  a  contiuance  only. 

Town  of  Knox  v.  Oolding,  634, 639  (2). 

3.  Defective. — Waiver. — Appearing  to  Amended  Complaint. — Ask- 
ing Change  of  Venue, — Appeal. — Appellant  waives  any  defect  in 
the  service  of  a  summons  Isued  from  the  court  to  which  cC  case 
had  been  taken  on  a  change  of  venue,  by  asking  for  a  change  from 
such  county,  and  by  entering  a  full  appearance  to  an  amended 
complaint  filed  in  the  county  to  which  the  case  was  sent  on  ap- 
pellant's motion,  such  defect  not  going  to  the  merits  of  the  con- 
troversy, and  therefor  not  constituting  reversible  error. 

Town  of  Knox  v.  Oolding,  634, 639  (3). 

PROPOSALS— 

See  Contracts. 

PBOXIMATE  CATTSE— 

See  Master  and  Servant;   NEOuaENCE. 

PUBLIC  DOCTTHENTS— 

See  Evidence. 

PTTBLIC  POLICY— 

Contracts  by  carriers  limiting*  liability  for  negligence  to  circus  em- 
ployes,  not  contrary  to,  see  Carriers,  5 ;  Kelley  v.  Orand  Trunk, 
etc.,  R.  Co.,  697,  704  (11). 
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QUIETING  TITLE— 

See  Ejectment.  ^ 

Judgment  of,  see  Judgment,  2;   Baxter  v.  Baxter,  514,  524  (16). 

1.  Adverse  Claim. — Complaint, — A  complaint  to  quiet  title,  alleging 
that  defendant  "is  claiming  some  interest  in  and  title  to  said  real 
estate,  which  is  unfounded  and  without  right,  and  constitutes  a 
cloud  upon  plaintiff's  title,"  sufficiently  shows  that  defendant's 
claim  was  adverse  to  that  of  plaintiff. 

Baxter  v.  Baxter,  514, 516  (2) . 

2.  Ownership, — Complaint. — A  complaint  to  quiet  title  must  show 
that  the  plaintiff  is  the  owner  of  the  interest  sought  to  be 
quieted.  Baxter  v.  Baxter,  514, 518  (3) . 

3.  Oirnership. — Void  Deed. — Demand  of  Reconveyance, — Com^ 
plaint, — ^A  complaint  alleging  that  on  a  certain  date  plaintiff  was 
eighty-three  years  old  and  was  the  owner  of  the  land  in  ques- 
tion, that  on  such  day  defendant  threatened  to  do  him  bodily  In- 
jury if  he  did  not  execute  a  deed  for  such  land,  that,  without  any 
consideration,  he  executed  a  deed  to  defendant  who  had  it  re- 
corded, and  praying  that  his  title  be  quieted,  sufficiently  shows 
that  the  plaintiff  Is  the  owner,  no  demand  for  a  reconveyance 
being  necessary.  Baxter  v.  Baxter,  514, 518  (4) . 

4.  Pleading, — Cross-Complaint. — Amendment, — Appeal, — A  motion 
made  after  the  evidence  was  introduced,  to  amend  the  cross-com- 
plaint, which  sought  to  quiet  title  to  a  half  interest  in  the  real 
estate  in  question,  by  showing  that  cross-complainant  agreed  to 
assume  the  payment  of  one-half  the  existing  mortgage  thereon, 
so  far  as  the  Appellate  Court  can  determine,  may  have  been 
properly  overruled,  where  the  evidence  Is  not  in  the  record,  and 
there  was  no  attempt  to  reform  the  deed. 

Baxter  y.  Baxter,  514, 519  (6). 

5.  Interrogatories, — Demand  for  Reconveyance. — Division  of  Pro- 
ceeds.— In  a  suit  to  quiet  title,  answers  to  Interrogatories  to  the 
Jury  that  the  plaintiff  never  demanded  a  reconveyance  of  the 
land  in  question,  that  he  Joined  with  defendant  in  renting  the 
land  and  in  sharing  the  rentals,  and  that  he  never  rescinded  the 
contract  under  which  the  deed  was  executed,  do  not  control  the 
general  verdict  for  plaintiff.  Baxter  \.  Baxter,  bl4, 520  (S). 

6.  Right  of  Jury  Trial, — A  Jury  trial  is  demandable  in  a  suit 
merely  to  quiet  title.  Baxtery.  Baxter,  614,520  {9). 

7.  Void  Deed, — Demand  for  Reconveyance. — Instructions, — In  a 
suit  to  quiet  title,  the  plaintiff's  complaint  setting  out  a  deed  from 
him  but  showing  it  to  be  void,  an  instruction  requested,  that  a 
demand  for  a  reconveyance  was  a  condition  precedent  to  plain- 
tiff's recovery,  was  properly  refused. 

Baxter  y,  Baxter,  514, 521  (11). 

8.  Consideration  of  Evidence, — Instructions, — Modifications. — In  a 
suit  to  quiet  title,  the  complaint  showing  an  invalid  deed  from  the 
plaintiff,  instructions  setting  out  the  evidence  as  to  the  immediate 
execution  of  the  deed,  are  properly  modified  so  as  to  direct  the 
Jury  to  consider  "all  other  evidence  bearing  on  the  subject.'* 

Baxter  v.  Baxter,  514, 521  (13). 

9.  Contracts  of  Sale. — Possession. — Payment  of  Consideration. — 
Support. — Statute  of  Frauds. — Instructions,  In  a  suit  to  quiet 
title,  that  if  the  defendant  orally  agreed  to  convey  land  to  the 
plaintiff  In  consideration  of  care  and  support,  that  If  defendant 
cared  for,  and  supported  plaintiff  and  took  possession  of  the  land 
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iiuder  the  contract,  such  contract  would  be  enforceable,  are  not 
erroneous  because  of  the  element  of  taking  possession,  mere  pay- 
ment of  purchase  price  being  insufficient  to  take  the  contract 
out  of  the  operation  of  the  statute  of  frauds. 

Baxter  y.  Baxter,  514, 522  (14). 

10.  Separate  Tracts. — Misjoinder. — Question  of, — How  Raised. — 
Where  plaintiff  sues  to  quiet  title  to  separate  tracts  of  land,  de- 
fendants may  raise  the  question  of  misjoinder  of  causes  by  requir- 
ing the  plaintiff  to  set  forth  the  sources  of  title,  and  then  by  filing 
a  motion  to  separate  causes;  but  the  question  can  not  be  raised 
on  the  evidence.  Pilliod  v.  Angola  R.,  etc.,  Co.,  719, 721  (1). 

11.  Trusts. — Taking  Property  in  Another's  Name. — Fraud. — Com- 
plaint.— Appeal. — A  complaint  to  quiet  title,  alleging  that  the 
plaintiff  paid  for  a  tract  of  land,  and  upon  an  agreement  to 
transfer  upon  demand,  the  deed  was  made  to  defendant,  but  that 
defendant,  upon  demand,  refused  so  to  transfer,  is  not  reversibly 
bad  for  failure  to  allege  a  want  of  fraudulent  intent,  where  such 
fact  was  established  by  the  evidence. 

Reece  v.  Leitch,  342, 343  ( 1 ) . 

BAILBOADS. 


I.  COMTBOL  AXD  RbOCULTTON.  1. 

II.  Public  Aid,  2-10.  , 

III.  Rights  of  Wat,  11. 

IV.  Construction     and     Mainte- 

nance, 12. 

y.  Sales  and  Consolidation.  18-16. 

VI.  Rbceivebs,  17-19. 


VII.   Operation, 

<a;  Public  Rbqulation,  20, 2t. 

(b)  Companies  Liable,  22, 21. 

(c)  Licensees  and  Trespass- 
ers. 24- 8U. 

(d)  Cbossino  Accidents,  81-35. 

(e)  Injuries      on    or    nbab 
Tracks,  3&-6S. 


See  Carbikrs;  Damages;  Deeds;  Masteb  and  Servant;  Negli- 
gence;   Nuisance;   Receivers. 

Whether  street  railroad  can  hold  lands  for  certain  purposes,  ques- 
tion for  the  State  alone,  see  Corporations,  2;  Pilliod  v.  Angola 
R.,  etc.,  Co.,  719,  729  (7). 

Court.s  take  Judicial  notice  of  ordinary  method  of  business  of,  see 
Evidence,  2;    Cleveland,  etc.,  R.  Co.  v.  Heineman,  388,  392  (6). 

Courts  take  Judicial  notice  of  duty  of  brakemen,  see  Evidence,  3; 
Cleveland,  etc.,  R.  Co.  v,  Heineman,  388,  392  (7). 

I.    Control  and  Regulation. 

1,  Municipal  Ordinances. — Places  Affected  by. — A  municipal  ordi- 
nance prescribing  the  method  of  operating  railroad  trains,  applies 
to  the  operntion  of  trains  on  the  private  grounds  of  the  com- 
panies, as  well  as  upon  the  public  places,  within  the  city. 

Freitagy.  Chicago  Junction  R.  Co.,  491, 4^  (6),  503  (6). 

II.    Public  Aid. 

Finding  in  subsidy  election,  see  Judgment,  5;  Davis  v.  Hert,  242. 
245  (3). 

2.  Slubsidirs. — Parties  to  Contest.— Demurrer.— -Interest. — Where 
a  taxi)ayer  petitions  the  board  of  commissioners  for  an  order 
levying  a  tax  to  pay  a  railroad  subsidy,  making  other  taxpayers 
parties  thereto,  it  Is  not  necessary  for  such  other  taxpayers  to 
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set  out  in  their  demurrer  to  such  petition  that  they  are  taxpayers 
of  the  township  voting  such  subsidy. 

D<wi8  V.  Hert,  242, 244  ( 1 ) . 

S,  Subsidies. — Orders  of  Boards. — Judicial  Acts. — The  board  of 
commissionei's  in  determining  whether  a  valid  election  has  been 
held  for  a  railroad  subsidy,  and  in  determining  whether  a  ma- 
jority of  the  legal  votes  were  cast  in  favor  thereof,  acts  In  a  Ju- 
dicial capacity.  Davis  v.  Hert,  242, 245  ( 2 ) . 

4.  Subsidies. — Elections. — Contest. — Parties. -^Appeal. — ^Any  Inter- 
ested person  may  contest  before  the  board  of  commissioners  a 
railroad  subsidy  election,  and  if  aggrieved  by  the  board's  deci- 
sions, may  appeal.  Davis  v.  Hert,  242, 246  (4). 

5.  Subsidies. — Elections. — Determining  Result. — A  finding  by  the 
board  of  commissioners  that  a  majority  of  the  legal  votes  cast  in 
a  township  were  in  favor  of  the  proposed  railroad  subsidy,  is  a 
finding  that  the  election  was  legal  and  that  the  votes  cast  were 
legal.  Davis  v.  Hert,  242, 246  (5). 

6.  Subsidies. — Elections. — Collateral  Attack. — A  finding  of  the 
board  of  commissioners  that  a  majority  of  the  votes  of  a  certain 
township  were  cast  in  favor  of  a  railroad  subsidy  tax  cannot  be 
collaterally  attacked  by  the  parties  thereto. 

Davis  V.  Hert,  242, 246  (6) . 

7.  Subsidies. — Petition  for  Tax  Levy. — Sufficiency. — A  petition  by 
a  taxpayer  of  a  township  alleging  that  a  railroad  subsidy  election 
had  been  held  in  a  certain  township,  that  a  majority  voted  for 
the  subsidy,  that  the  board  of  commissioners  had  so  decided,  and 
praying  for  the  levy  of  tax  therefor,  is  sufficient  on  demurrer. 

Davis  V.  Hert,  242, 247  (8) . 

8.  Names. — Variance. — Subsidies. — Upon  a  proper  showing  a  sub- 
sidy*voted  in  aid  of  the  Indianapolis  Southern  Railroad  Company 
can  be  availed  of  by  the  Indianapolis  Southern  Railway  Company. 

Davis  V.  Hert,  242, 247  (9) . 

D.  Subsidies. — Townships. — Clerical  Errors. — The  use  of  "Center" 
township  Instead  of  "Richland"  township,  may  be  shown  to  be  a 
clerical  error.  Davis  v.  Hert,  242, 247  (10). 

10.  Subsidies. — Elections. — Tax  Levy. — Decision  of  Board. — It  is 
not  necessary  that  the  board  of  commissioners  order  a  tax  levy  to 
pay  a  railroad  subsidy  at  its  June  term  succeeding  the  election 
at  which  such  subsidy  was  voted,  the  statute  being  directory. 

Davis  V.  Hert,  242, 247  ( 11 ) . 

III.    Rights  of  Wat. 

11.  Deeds. — Covenants  Running  uHth  Land. — The  successor  of  a 
railroad  company  to  which  was  granted  a  right  of  way  on  condi- 
tion that  it  maintain  a  farm  crossing,  is  bound  thereby. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson, 444, 450  (6),  453  (6). 

IV.    Construction  and  Maintenance. 

12.  Raising  Grade. — A  railroad  company  has  a  right  to  elevate  the 
grade  of  its  tracks. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444, 448  (1). 

Vol.  46—52 
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*  V.    Sales  ai7d  Consoudation. 

13.  Interurhan. —  Sale. —  Merger. —  Corporations. —  Statutes. —  A 
transfer  of  the  property  of  an  interurban  railroad  company  to 
another  under  §§5652-5654  Burns  1908,  Acts  1903  p.  330,  author- 
izing any  Incorporated  str<?et  railroad  company,  by  a  vote  of  a 
majority  In  value  of  all  the  shares  of  stock  of  such  company,  to 
sell,  lease,  or  otherwise  transfer  its  property  to  another  company 
authorized  to  acquire  It  by  purchase,  lease,  or  otherwise,  consti- 
tutes a  sale  of  the  property  and  not  a  merger  of  the  corporations. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Kendlcsparker,  299, 300  (1). 

14.  Interurban, — Sale  of  Property. — Effect. — The  sale  of  Its  prop- 
erty by  an  interurban  railroad  company  does  not  affect  Its  cor- 
porate existence  nor  prevent  the  bringing  of  an  action  against  it 
for  damages  caused  by  it  prior  to  such  sale. 

Fort  Wayne,  etc..  Traction  Co.  v.  Kendlesparker,  299, 301  (2). 

15.  Interurban. — Purchase  of  Property  of  Another. — Liability, — An 
interurban  railroad  company  purchasing  the  property  of  another 
company  becomes  liable,  though  not  personally,  to  the  extent  of 
the  value  of  the  property  purchased,  for  the  debts  of  the  selling 
company. 

Fort  Wayne,  etc,  Traction  Co.  v.  Kendlesparker,  299, 302  (3) . 

1^.  Consolidation, — Liabilities. — A  consolidated  railroad  company 
becomes  liable  for  the  negligence  of  its  constituent  companies. 

Vandalia  R.  Co.  v.  Keys,  353, 360  (6) . 

VI.    Receivers. 

17.  Liability  for  Acts  of. — A  railroad  company  is  not  liable,  unless 
by  some  contract,  or  order  of  court,  for  the  negligence  of  its  re- 
ceiver. Vandalia  R.  Co.  v.  Keys,  353, 359  (5). 

18.  Liabilities  for  Acts  of. — Court  Orders. — Where  a  railroad  com- 
pany offered,  upon  the  filing  of  its  petition  to  discharge  the  re- 
ceiver thereof,  to  assume  his  liabilities,  and  the  court,  on  grant- 
ing such  petition,  ordered  that  such  company  assume  such  lia- 
bilities, and  further  ordered  that  the  property  be  turned  over  to 
the  company  and  that  the  receiver  be  retained  only  for  prosecut- 
ing and  defending  actions  brought  by  or  against  him,  and  for 
settling  his  accounts,  and  further  ordered  that,  for  the  purpose 
of  enforcing  compliance  with  its  order,  the  court  retained  juris- 
diction of  the  cause  and  of  the  property  delivered,  a  passenger 
negligently  injured  by  such  receiver  may  properly  maintain  an 
action  therefor  against  the  company. 

Vandalia  R.  Co.  v.  Keys,  353, 364  (11) ,365  (11). 

19.  Liabilities  for  Acts  of. — Actions  in  State  Courts. — A  railroad 
company,  primarily  liable  for  the  acts  of  its  receiver,  may  be  sued 
in  the  state,  as  well  as  federal,  court  for  damages  caused  by  his 
negligence,  both  courts  having  jurisdiction  of  the  subject-matter. 

Vandalia  R.  Co.  v.  Keys,  353, 366  ( 14) . 

VII.    Operation. 
(A)     Public  Regulation. 

20.  Street. — Interurban. — Signals. — The  running  of  an  interurban 
car  on  an  east-bound  track,  at  the  rate  of  twenty-five  miles  an 
hour,  without  giving  any  signal  at  a  highway  crossing,  may  con- 
stitute negligence,  where  many  heavily-laden  street  railroad  cars 
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were  passing  at  rapid  Intervals  on  the  west-bound  track,  and  where 
plaintiff's  decedent  attempted  to  cross  the  track  at  such  high- 
way, such  street-cars  necessarily  obstructing  to  a  large  extent 
his  view  of  the  east-bound  track. 

Dieckman  v.  Louisville,  etc.  Traction  Co.,  11, 15  (2). 

21.  Violation  of  Rules. — Custom. — A  railroad  company  may  as- 
sume that  Its  rules  will  be  complied  with  by  its  servants,  and 
notice  of  a  custom  In  opposition  to  its  rules  will  rarely  be  pre- 
sumed, based  upon  the  disregard  or  violation  of  rules  by  faith- 
less servants.  Pittsburgh,  etc.,  R.  Co.  v.  Hall,  219, 225  (7). 

<B)     Companies  Liable. 

Action  by  servant  against  successor  interurban  railroad  company, 
see  Masteb  and  Sebvant,  9;  Fort  Wayne,  etc..  Traction  Co.  v. 
Kendlesparker,  299,  302  (4). 

22.  Obstructing  Watercourses. — Nuisance. — Damages. — Where  a 
railroad  company  obstructs  a  watercourse,  thereby  causing  the 
plaintiff's  .land  to  be  overflowed,  but  such  nuisance  Is  abatable, 
the  damages  recoverable  are  only  such  as  have  accrued  up  to  the 
time  of  the  bringing  of  the  action. 

Southern  R.  Co.  v.  Poetker,  295, 296  (1) . 

23.  Obstructing  Watercourses. — Permanent  Injuries. — Damages. — 
Measure  of. — Although  the  complaint  alleges  that  the  defendant 
railroad  company's  obstruction  of  a  watercourse  and  consequent 
backing  of  water  over  plaintiff's  land  caused  permanent  damage, 
the  courts  know  that  an  overflow  of  surface-water  is  abatable 
and  does  not  injure  permanently,  and  therefore  the  measure  of 
damages  is  the  diminution  of  the  value  of  the  use  of  the  land 
prior  to  the  commencement  of  the  action. 

Southern  R.  Co.  v.  Poetker,  295, 297  (2) . 

(G)     Licenses  and  Tbespassebs. 

24.  Trespassers. — Duty  Toward. — A  railroad  company  is  not  re- 
quired to  anticipate  the  presence  of  trespassers  upon  its  tracks, 
and  Is  liable  to  them  only  for  wilful,  wanton,  or  reckless  injuries 
inflicted.  Freitag  v.  Chicago  Junction  R.  Co.,  491, 497  (4) . 

25.  Trespassers.  —  Contributory  Negligence.  —  A  pedestrian  who 
knowingly  enters  upon  a  railroad  track  at  a  point  of  danger  and 
where  an  entry  thereon  is  forbidden,  is  guilty  of  contributory 
negligence.  Freitag  v.  Chicago  Junction  R.  Co.^  491, 497  (5 ) . 

26.  Trespassers. — Licensees. — Railroad  companies  are  liable  to  tres- 
passers and  bare  licensees  only  for  wilful  injuries. 

Pittsburgh,  etc.,  R.  Co.  v.  Hall,  219, 224  (3) . 

27.  Licensees  by  Invitation. — Duty. — ^A  railroad  company  that  has 
Invited,  expressly  or  impliedly,  a  person  to  come  upon  its  grounds, 
is  liable  for  Its  failure  to  exercise  ordinary  care  toward  him. 

Pittsburgh,  etc.,  R.  Co.  v.  Hall,  219,  224  (4). 

28.  Riding  on  Freight  Trains. — Invitation. — A  railroad  company  Is 
not  liable  to  a  person  negligently  Injured  while  riding  upon  one 
of  its  freight  trains,  where  he  was  invited  so  to  do  by  a  person 
having  no  authority  to  invite  him. 

Pittsburgh,  etc.,  R.  Co.  v.  Hall,  219, 225  (5) . 

29.  Licensees. — Invitation. — Inferences. — An  invitation  to  enter,  or 
remain,  upon  railroad  premises  is  implied,  where  the  licensee's 
presence  is  of  mutual  interest  or  advantage  to  the  company  and 
the  licensee,  but  is  not  inferred  when  his  presence  is  for  his  sole 
pleasure  or  benefit.        Pittsburgh,  etc.,  R.  Co.  v.  Hall,  219, 225  (6) . 
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30.  Freight  Trains. — Dangers. — Presumptions. — Every  one  is  pre- 
sumed to  know  that  riding  upon  a  freight  train  is  dangerous,  es- 
pecially when  the  cars  are  being  switched. 

Pittsburgh,  etc,  R.  Co.  v.  Hall,  219, 226  (8). 

(D)  Cbossino  Accidents. 

31.  Interurban. — "Look  and  Listen"  Rule. — Streets. — Contributory 
Negligence. — The  "look  and  listen"  rule  governing  the  conduct  of 
persons  at  highways  crossed  by  steam  railroads  does  not  apply  in 
Its  strictness  at  the  crossing  of  a  city  street  by  an  interurban 
company.  Indianapolis  St.  R,  Co.  v.  Tenner,  32  Ind.  App.  311, 
Stowers  v.  Citizens  St.  R.  Co.,  21  Ind.  App.  434,  Citizens  St,  R. 
Co.  v.  Helvie,  22  Ind.  App.  515,  Indianapolis  St.  R.  Co.  v.  Zaring, 
33  Ind.  App.  297,  overruled. 

Duetz  v.  Louisville,  etc.,  Traction  Co.,  692, 694  (1). 

32.  Interurban. — Crossing  Tracks  of,  in  Streets. — Contributory 
Negligence. — Jury. — Whether  a  pedestrian  In  crossing  an  Inter- 
urban railroad  company's  track  when  the  car  was*  but  a  half 
block  distant  was  guilty  of  contributory  negligence  is  a  question 
for  the  jury.       Duetz  v.  Louisville,  etc..  Traction  Co.,  eQ2,(jQ4  (2). 

33.  Interurban. — Highumy  Crossings. — Contributory  Negligence. — A 
pedestrian  who  in  returning  from  a  ball  park  attempted  to  cross 
the  defendant  interurban  railroad  company's  west-bound  track  be- 
tween two  cars  situated  in  a  long  line  of  moving  cars,  and  who 
was  caught  by  a  rapidly-moving  interurban  car  on  the  east- 
l>ound  track,  is  not  guilty  of  contributory  negligence  as  a  matter 
of  law,  the  cars  on  the  west-bound  track  necessarily  obstructing 
the  vision  of  the  other  track. 

Dieckman  v.  Louisville,  etc..  Traction  Co.,  11, 15  (3). 

34.  Travelers. — Sudden  Perils. — Contributory  Negligence. — A  pe- 
destrian who  in  attempting  to  pass  over  a  highway  between  mov- 
ing cars  on  one  track,  was  suddenly  confronted  with  one  on  the 
other  track,  thus  placing  him  in  a  position  of  sudden  peril,  Is  not 
chargeable  with  contributory  negligence  in  failing  to  avoid  the 
peril  which,  on  mature  reflection,  he  might  have  avoided. 

Dieckman  Y.  Louisville,  etc..  Traction  Co.,  11, 17  (4). 

35.  Street. — Collision  with  Teamster. — Negligence. — Where  the 
Jury  was  properly  instructed  and  the  answers  to  the  interroga- 
tories showed  that  the  company  was  not  negligent,  and  that  the 
plaintiff's  decedent  was  negligent  in  going  upon  the  track,  and 
that  by  the  use  of  ordinary  care  he  could  have  avoided  Injury,  a 
general  verdict  for  the  defendant  will  not  be  disturbed. 

Noble  V.  Indianapolis  Traction,  etc.,  Co.,  1, 2  (2). 

(E)  Injuries  on  or  Near  Tracks. 

36.  Duty  to  Consignee's  Servants. — Licensees. — Invitation. — Con- 
tracts.— Where  the  servant  of  a  glass  company  was  engaged  in 
unloading  a  car  in  the  enclosed  yard  of  such  glass  company,  and 
defendant  railroad  company  in  switching  other  cars  was  com- 
pelled to  move  the  car  that  was  t)eing  unloaded,  and  the  servant, 
in  accordance  with  a  custom  known  to  the  railroad  company's 
local  employes,  and  unknown  to  the  glass  company  or  to  the 
railroad  company's  contracting  officers,  remained  in  the  car  while 
it  was  being  switched  and  was  injured  by  the  negligence  of  the 
railroad  company's  engineer,  such  railroad  company  is  not  liable, 
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the  servant's  ride  being  for  bis  own  convenience  and  pleasure  and 
not  for  Ibe  benefit  of  either  company. 

PUishurgh,  etc,  R.  Co.  v.  Hall,  219, 223  ( 1 ) ,  226  ( 1 ) ,  229  ( 1 ) . 

37.  Negligence. — Complaint. — Allegations. — Descriptions. — A  com- 
plaint alleging  that  defendant  Interurban  railroad  company  **neg- 
ligeutly  ♦  ♦  ♦  caused  ♦  ♦  ♦  an  Interurban  car  ♦  ♦  ♦ 
to  be  run  against  and  upon"  plaintiff's  decedent,  thereby  killing 
him,  states  a  cause  of  action,  a  description  of  the  surroundings 
being  unnecessary,  and  uncont rolling,  if  alleged. 

Dieckman  v.  Louisville,  etc..  Traction  Co.  11, 19  (6). 

38.  Complaint. — Newsboys. — A  complaint  alleging  that  the  plain- 
tiff was  passing  along  defendant  railroad  company's  track  in  the 
usual  course  to  a  point  where  defendant  customarily  delivered 
newspapers  consigned  to  him,  that  defendant  negligently  left 
a  cross-tie  across  the  way  so  used  by  him,  and  that  by  reason 
thereof  he  fell  and  the  train  cut  off  his  leg,  to  his  damage,  states 
a  cause  of  action.  Southern  R.  Co.  v.  Sieg,  259, 261  (2) . 

39.  Pedestrians. — Invitation. — Complaint. — Theory. — A  complaint 
alleging  that  a  stock-yards  and  transit  company  owned  and  ope^ 
rated  a  railroad  yard,  that  a  packing  company  employed  a  large 
number  of  servants,  that  such  transit  company  maintained  ave- 
nues, streets  and  paths  across  such  yards  for  the  use  of  such 
servants,  that  the  plaintiff  was  a  servant  of  such  packing  company 
and  that  in  crossing  such  yard,  in  a  snow  storm,  in  the  dark,  she 
was  run  over  and  injured  by  a  freight  train  negligently  operated 
by  defendant  railroad  company,  by  running  without  signal,  pro- 
ceeds upon  the  theory  that  the  plaintiff  and  defendant  were  in 
such  yard  by  invitation,  and  that  plaintiff  was  injured  because 
of  defendant's  negligence. 

Freitag  v.  Chicago  Junction  R.  Co.,  491, 494  (2) . 

40.  Elevating  Grade. — Farm  Crossings. — Destruction  of. — Damages. 
— Complaint. — A  railroad  company  that  is  granted  a  right  of 
way  on  condition  that  it  maintain  a  farm  crossing  for  the  grant- 
or, may  elevate  its  track  so  that  it  Is  impracticable  to  maintain 
such  crossing,  but  a  complaint  showing  such  facts  and  demanding 
damages  is  sufficient. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444, 448  (2) . 

41.  Farm  Crossings. — Failure  to  Maintain. — Complaint. — A  com- 
plaint alleging  that  defendant  railroad  company  agreed  to  main- 
tain a  farm  crossing  over  its  track  for  the  plaintiffs,  that  an 
underground  crossing  Is  impracticable,  that  an  overgrade  one  can 
not  be  constructed  where  defendant  attempted  to  construct  it,  but 
can  be  at  another  point,  and  demanding  damages,  is  sufficient. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444, 448  (3). 

42.  Wilful  Injuries. — Contributory  Negligence. — Contributory  neg- 
ligence constitutes  no  defense  to  an  action  against  a  railroad 
company  for  wilful  injuries. 

Freitag  v.  Chicago  Junction  R.  Co.,  491, 502  ( 8 ) . 

43.  Farm  Crossings.  —  Evidence.  —  Oral.  —  Possession.  —  Title.  — 
Damages. — In  an  action  by  the  owners  of  a  farm,  against  a  rail- 
road company,  for  damages  for  the  company's  failure  to  con- 
struct and  maintain  a  farm  crossing,  oral  evidence  that  the  plain- 
tiffs occupy  the  land  is  sufficient  evidence  of  ownership,  where 
there  is  no  evidence  otherwise. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444, 449  (4) . 
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44.  Farm  Crossings. — Failure  to  Make. — Depreciation  of  Land. — 
Evidence. — In  an  action  against  a  railroad  company  for  damages 
for  its  failure  to  construct  and  maintain  a  farm  crossing,  evi- 
dence of  the  value  of  the  plain tlfTs  farm  with  and  without  a 
proper  crossing  is  admissible. 

Pittsburgh,  etc.,R.  Co,  v.  Wilson,  444, 453  (9). 

45.  Farm  Crossings. — Failure  to  Maintain. — Damages. — Instruo- 
tions. — In  an  action  against  a  railroad  company  for  damages  for 
failure  to  maintain  a  proper  farm  crossing  over  Its  tracks,  an  in- 
struction that  if  the  finding  is  for  the  plaintiffs  the  measure  of 
damage  should  be  "the  cost  of  the  construction  or  completion  at 
a  crossing^  together  with  such  amount  as  will  compensate  them 
for  the  loss  of  the  use  and  enjoyment  of  their  lands"  up  to  the 
time  of  the  trial,  if  such  loss  existed,  and  if  it  be  found  neces- 
sary, in  the  construction  of  a  proper  crossing,  to  extend  the  ap- 
proaches into  plaintiff's  land,  and  that  the  land  will  be  damaged 
thereby,  such  damage  may  also  be  considered,  Is  not  objectionable, 
where  the  evidence  showed  that  a  crossing  at  the  point  where 
defendant  attempted  to  make  it  would  require  approaches. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  444, 451  ( 7) ,  452,  ( 7 ) . 

46.  Licensees  by  Invitation, — Instructions. — Invading  Province  of 
Jury. — ^An  instruction  that  the  plaintiff  must  prove  that  *'he  had 
gone  to  the  place  where  he  was  injured  for  the  purpose  of  getting 
newspapers,  ♦  ♦  ♦  and  that  defendant  •  •  ♦  had  invited 
plaintiff,  directly  or  by  implication  growing  out  of  a  custom  of 
delivering  to  him  said  papers  at  that  place,"  does  not  assume 
that  it  was  defendant's  custom  to  deliver  papers  at  such  place. 

Southern  R.  Co.  v.  8ieg,  259, 262  (5). 

47.  Licensees. —  Invitation. —  Instructions. —  Invading  Province  of 
Jury. — An  instruction  that  the  Jury  might  "infer  an  Invitation  to 
plaintiff  to  be  at  the  place  where  he  was  injured,  if  the  evidence 
shows  that  the  business  he  was  engaged  in  at  the  time  was  of 
common  Interest  or  mutual  advantage  to  the  company  and  him  " 
and  that  if  injured  while  there,  by  defendant's  negligence,  the  de- 
fendant is  liable,  assumes  that  the  plaintiff  was  where  he  was  in- 
jured, and  not  where  he  claimed  that  he  was  injured. 

Southern  R.  Co.  v.  8ieg,  259, 263  (6). 

48.  Interurban. — Running  Dotcn  Pedestrian. — Contributory  Negli- 
gence.— Instructions. — ^An  instruction  that  if  the  plaintiff's  de- 
cedent, in  attempting  to  cross  the  street  railroad  track  at  the 
rear  of  the  car  from  which  he  had  Just  alighted,  could  see  the 
approaching  interurban  car,  that  fact  does  not  alone  establish 
contributory  negligence,  but  to  establish  such  negligence  the  facts 
must  show  the  distance  from  the  car  to  him  and  its  speed  must 
be  such  that  a  reasonably  prudent  man  would  not  have  attemi^ted 
to  cross,  is  not  erroneous  on  the  ground  that  It  did  not  include 
decedent's  slowness  in  passing  over  the  track,  where  another  in- 
struction informed  the  Jury  that  the  decedent,  In  crossing  the 
track,  was  required  to  use  care  proportionate  to  the  danger  in- 
volved, and  if  he  failed  to  do  so,  the  verdict  should  be  for  the 
defendant. 

Indiana  Union  Traction  Co.  v.  Schicinge,  525, 527  (1),  529  (1). 

49.  Interurban. —  Speed. —  Contributory  Segligence. —  Instructions. 
— An  instruction  that  if  the  decedent  did  not  know  and  could 
not  reasonably  have  known  the  speed  of  the  approaching  car  that 
killed  him,  contributory  negligence  could  not  be  attributed  to  him 
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for  failing  to  anticipate  negligence  on  defendant's  part,  if  there 
was  any,  is  correct. 

Indiana  Union  Traction  Co,  v.  Schtvinge,  525, 530  (4). 

50.  Interurban. — Damages. — Knowledge  of  Jury, — Instructions. — 
An  instruction  that  in  estimating  damages  the  Jury  may  make 
use  of  its  knowledge  and  experience,  is  correct. 

Indiana  Union  Traction  Co.  v.  SchvHnge,  525, 530  (5) . 

5L  Ownership. — Interrogatories. — Conflict. — ^An  answer  to  an  In- 
terrogatory to  the  Jury,  that  the  plaintlflfs  Injury  occurred  on  the 
private  property  of  defendant  railroad  company,  is  irreconcilable 
with  any  evidence  admissible  under  a  complaint  alleging  that  such 
injury  occurred  upon  the  private  property  of  another. 

Freitagy.  Chicago  Junction R.  Co., 491, 497  (3), 499  (3). 

52.  Ownership.— Private  or  Public. — Interrogatories. — An  answer 
to  an  interrogatory,  that  the  plaintiff  was  injured  on  the  private 
property  of  defendant  railroad  company  is  inconsistent  with  a 
complaint  alleging  that  such  injury  occurred  upon  a  street. 

Freitag  v.  Chicago  Junction  R,  Co.,  491, 500  ( 7 ) . 

53.  Negligence. —  Wilful  Injuries. —  Complaint. — Paragraphs. — Ver- 
dict.— Interrogatories, — Conflict. — A  general  verdict  on  a  com- 
plaint consisting  of  several  paragraphs  some  of  which  'alleged 
negligence,  and  some,  wilful  misconduct,  is  not  overturned  by  an- 
swers to  interrogatories  which  merely  negative  negligence. 

Freitag  v.  Chicago  Junction  R.  Co.,  491, 502  (9) . 

54.  Contributory  Negligence. — Jury. — Whether  the  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  cross  defend- 
ant railroad  company's  track,  is  a  question  for  the  Jury. 

Freitag  v.  Chicago  Junction  R.  Co.,  491, 504  ( 12) . 

55.  Trespassers. — Knowledge  of  Presence  of. — Question  for  Jury. 
— Whether  a  railroad  company  knew  of  plaintiff's  presence  upon 
its  track,  is  a  question  for  the  jury. 

Freitag  v.  Chicago  Junction  R.  Co.,  491, 503  ( 11 ) . 

BEAL  PBOPEBTT— 

See  Adverse  Possession;  Boundaries;  Deeds;  Descent  and  Dis- 
tribution ;  EijECTMENT ;  Frauds,  Statute  of  ;  Laches  ;  Parti- 
tion; Quieting  Title;  Religious  Societies;  Taxation;  Vendor 
and  Purchaser;  Wills. 

Sales  of,  to  pay  debts,  see  Executors  and  Administrators. 

Right  of  possession  of,  protected  by  injunction,  see  Injunction,  1 ; 
Brenner  v.  Heiler,  335,  338  (2). 


Appeal  by,  from  judgment  in  favor  of  stockholders,  must  make  them 
parties,  see  Appeal,  16;  Moor  v.  Males,  311,  312  (2). 

Action  against  railroad  company  assuming  liftbilities  of,  see  Car- 
biers,  6;  Vandalia  R.  Co.  v.  Keys,  353,  355  (1). 

Powers  may  be  enlarged  by  court,  on  petition  of  intervening  credit- 
ors, see  Courts,  2;  Pilliod  v.  Angola  R.,  etc.,  Co.,  719,  728  (6). 

Suit  to  set  aside  sale  by,  estops  plaintlflP  from  afterwards  attack- 
ing validity  of  such  sale,  see  Judgment,  10;  Pilliod  v.  Angola 
R.,  etc.,  Co.,  719,  729  (8). 

Railroad  company,  not  liable  for  acts  of,  see  Railroads,  17-19;  Van^ 
dalia  R.  Co.  v.  Keys,  353. 
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1.  Powers. — Sales. — Corporations. — Insolvency. — A  receiver  Is  an 
officer  of  the  court,  and  where  the  powers  of  a  receiver  appointed 
to  talce  charge  of  the  property  of  a  corporation  pending  foreclos- 
ure, are  enlarged  to  that  of  a  receiver  for  the  l)eneflt  of  creditors 
of  such  corporation,  the  court  has  Jurisdiction  to  order  the  sale 
of  the  property  upon  whatever  terms  the  court  may  think  proper, 
and  to  convey  through  the  receiver  a  perfect  title  thereto. 

Pilliod  V.  Angola  R.,  etc.,  Co.,  719, 727  (4) . 

2.  Sales. — Orders  for. — Foreclosure. — An  order  for  a  receiver's 
sale  of  property,  entered  upon  a  hearing  of  the  receiver's  petition 
therefor,  is  not  rendered  less  effective  bcause  a  foreclosure  was 
also  entered  as  a  part  of  the  decree. 

PiUiod  V.  Angola R.,  etc.,  Co.,  719, 728  (5 ) . 

3.  Discharge. — Assumption  of  "Liabilities"  of. — An  order  (rf  the 
court  discharging  a  receiver  and  providing  that  the  company 
shall  "assume  and  fully  pay  all  the  lawful  liabilities  and  obliga- 
tions of  said  receiver,"  Imports  that  such  company  shall  pay  an 
existing  claim  for  damages,  caused  by  the  receiver's  negligence. 
Vandalia  R.  Co.  v.  Keys,  353,  357  (2),  358  (2),  359  (2),  360  (2), 

361  (2). 

4.  Lidhilities. — Receivers  are  liable  in  their  trust  capacity  only  for 
damages  arising  out  of  the  conduct  of  the  receivership  business. 

Vandalia  R.  Co.  v.  Keys,  353, 359  (4) . 

5.  Liabilities. — When  Arising.—The  liability  of  a  receiver  for  neg- 
ligence arises  at  the  time  of  the  eommlBsion  of  the  negligence. 

Vandalia  R.  Co.  v.  Keys,  353, 365  (12). 

6.  Federal. — Actions  Against,  in  State  Courts. — Railroads. — Receiv- 
ers of  railroad  companies,  appointed  by  federal  courts,  may  be 
sued.  In  the  state  courts,  for  negligence  in  the  operation  of  their 
roads.  Vandalia  R.  Co.  v.  Keys,  353, 366  ( 13) . 

BEFOBMATIOSr— 

Contracts. — Description  of  Land. — Mistake. — Where  the  description 
of  land  in  a  contract  providing,  among  other  things,  for  the  sale 
of  land,  is  defective,  the  vendors,  on  a  repurchase  thereof,  as 
provided  in  the  contract,  are  entitled  to  a  reformation  of  such 
description.  Doty  v.  Sandusky,  etc..  Cement  Co.,  440, 444  ( 3 ) . 

RELIGIOUS  SOCIETIES— 

May  not  decide  cases  in  which  they  are  interested,  see  Courts,  1 ; 
Bentle  v.  Ulay,  660,  667  (7). 

1.  Church  and  State. — Constitutional  Law. — ^The  church  and  the 
State  must  be  kept  separate ;  and  the  only  constitutional  guaranty 
on  the  subject  Is  that  of  freedom  of  worship  to  the  Individual. 

Bentle  v.  Ulay,  660, 661  (2) . 

2.  Consolidation. — Rights  Involved. — In  an  action  by  the  Presby- 
terian Church  or  the  United  States  of  America  to  secure  the 
property  of  the  Cumberland  Presbyterian  Church,  by  virtue  of 
an  allied  consolidation,  property,  and  not  purely  ecclesiastical, 
rights,  are  involved.  Bentle  y.  C7lay,  660, 662  (3). 

3.  Consolidation. — Courts. — Jurisdiction. — In  an  action  by  a  church 
to  secure  the  real  estate  owned  by  another  church,  a  consolida- 
tion of  the  latter  with  the  former  being  alleged,  the  civil  courts 
have  jurisdiction  not  only  to  determine  the  civil  rights  of  the 
claimants,  but  also  the  ecclesiastical  rights,  where  necessarily 
tovolved.  Bentle  v.  Vlay^  660, 662  (4) . 
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4.  Schisms. — Property. — Where  a  religious  body  has  become  di- 
vided its  property  will  be  given  to  that  faction  acting  in  harmony 
with  its  own  law.  Bentley.  ^ lay,  660, 663  (5). 

5.  Judicial  Questions. — Decisions.— Effect. — The  decision  of  the 
general  assembly  of  the  Cumberland  Presbyterian  Church  in  de- 
ciding a  question  not  judicially  before  it  is  not  binding  on  the 
courts.  Bentle  v.  Ulay,  660, 664  (6) . 

6.  Beneficial  Associations. — Similarity. — Religious  societies  and 
beneficial  associations  are  governed  by  similar  legal  principles, 
Ramsey  v.  Hicks,  174  Ind.  428,  contra. 

Bentle  v.  Ulay,  660, 670  (8) . 

BEMAINDEBS— 
See  Wills. 


See  Statutes. 

BEPLEVIN— 

1.  Evidence. — Records  of  Foreign  Justice  of  the  Peace. — Amend- 
ments.— In  an  action  in  replevin,  where  defendant  claimed  title 
by  virtue  of  a  judgment  of  a  justice  of  the  peace  of  another  state, 
amendments  to  the  notice  and  constable's  return  In  the  action 
before  the  justice  are  admissible  in  evidence  provided  the  judg- 
ment was  not  void.  Trehame y.  Matson,  106^711  (1). 

2.  Judgment. — Recitals. — Collateral  Attack. — ^An  action  of  replevin. 
In  this  State  to  recover  property  sold  by  virtue  of  a  judgment 
of  a  justice  of  the  peace  In  Illinois  constitutes  a  collateral  at- 
tack upon  such  judgment,  and  the  recitals  in  such  judgment  are 
conclusive  upon  the  parties  thereto. 

Trehame  v.  Matson,  705, 717  (7) . 

3.  Right  of  Possession. — Right  of  possession  will  sustain  an  action 
in  replevin.  Trehame  v.  Matson,  705, 718  (9) . 

4.  Bonds. — Beneficiaries. — New  Parties. — Sureties  on  a  replevin 
bond  are  required  to  know  that  new  parties  may  be  admitted  to 
defend  the  action.  BecovitzY.SapersteinfB39,3^1  (S), 

5.  Bonds. — Liability  to  a  Defendant  Petitioning  to  Be  Made  a 
Party. — The  sureties  on  a  replevin  bond  executed  by  the  plaintiff 
in  an  action  in  replevin,  are  liable  to  one  who  was  subsequently 
made  a  defendant  on  his  own  petition,  and  who  was  adjudged  the 
owner  and  entitled  to  the  possession  of  the  property. 

Beoovitz  V.  Saperstein,  339, 341  (1). 


See  Pleading.  • 

BEPBESENTATIONS— 

See  Evidence. 

BES  JtJDICATA— 

See  Judgment. 

BESCISSIOSr— 

See  Contracts. 
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1.  Powers. — Sales. — Corporations. — Insolvency. — A  receiver  is  an 
officer  of  the  court,  and  where  the  powers  of  a  receiver  appointed 
to  talie  charge  of  the  property  of  a  corporation  pending  foreclos- 
ure, are  enlarged  to  that  of  a  receiver  for  the  benefit  of  creditors 
of  such  corporation,  the  court  has  Jurisdiction  to  order  the  sale 
of  the  property  upon  whatever  terms  the  court  may  think  proper, 
and  to  convey  through  the  receiver  a  perfect  title  thereto. 

Pilliod  V.  Angola  R.,  etc.,  Co.,  719, 727  (4) . 

2.  Sales. — Orders  for. — Foreclosure. — An  order  for  a  receiver's 
sale  of  property,  entered  upon  a  hearing  of  the  receiver's  petition 
therefor,  is  not  rendered  less  effective  bcause  a  foreclosure  was 
also  entered  as  a  part  of  the  decree. 

PiUiod  V.  Angola R.,  etc,  Co.,  719, 728  (5). 

3.  Discharge. — Assumption  of  "Liahilities'*  of. — An  order  of  the 
court  discharging  a  receiver  and  providing  that  the  company 
shall  ''assume  and  fully  pay  all  the  lawful  liabilities  and  obliga- 
tions of  said  receiver,"  imports  that  such  company  shall  pay  an 
existing  claim  for  damages,  caused  by  the  receiver's  negligence. 
Vandalia  R.  Co.  v.  Keys,  353,  357  (2),  358  (2),  359  (2),  360  (2), 

361  (2). 

4.  Liabilities. — Receivers  are  liable  in  their  trust  capacity  only  for 
damages  arising  out  of  the  conduct  of  the  receivership  business. 

Vandalia  R.  Co.  v.  Keys,  353, 359  (4). 

5.  Liabilities. — When  Arising. — ^The  liability  of  a  receiver  for  neg- 
ligence arises  at  the  time  of  the  commission  of  the  negligence. 

Vandalia  R.  Co.  v.  Keys,  353, 365  (12). 

6.  Federal. — Actions  Against,  in  State  Courts. — Railroads. — Receiv- 
ers of  railroad  companies,  appointed  by  federal  courts,  may  be 
sued,  in  the  state  courts,  for  negligence  in  the  operation  of  their 
roads.  Vandalia  R.  Co.  v.  Keys,  353, 366  ( 13) . 

BEFOBMATIOSr— 

Contracts. — Description  of  Land. — Mistake. — Where  the  description 
of  land  in  a  contract  providing,  among  other  things,  for  the  sale 
of  land,  is  defective,  the  vendors,  on  a  repurchase  thereof,  as 
provided  in  the  contract,  are  entitled  to  a  reformation  of  such 
description.  Doty  v.  Sandusky,  etc.,  Cement  Co.,  440, 444  (3 ) . 

RELIGIOUS  SOCIETIES— 

May  not  decide  cases  in  which  they  are  interested,  see  Courts,  1 ; 
Bentle  v.  Ulay,  660,  667  (7). 

1.  Church  and  State. — Constitutional  Law. — ^The  church  and  the 
State  must  be  kept  separate ;  and  the  only  constitutional  guaranty 
on  the  subject  is  that  of  freedom  of  worship  to  the  individual. 

Bentle  Y.  f/laj/,  660, 661  (2). 

2.  Consolidation. — Rights  Involved. — In  an  action  by  the  Presby- 
terian Church  or  the  United  States  of  America  to  secure  the 
property  of  the  Cumberland  Presbyterian  Church,  by  virtue  of 
an  alleged  consolidation,  property,  and  not  purely  ecclesiastical, 
rights,  are  involved.  Bentle  y.  Ulay,  660,  eG2  (3). 

3.  Consolidation. — Courts. — Jurisdiction. — In  an  action  by  a  church 
to  secure  the  real  estate  owned  by  another  church,  a  consolida- 
tion of  the  latter  with  the  former  being  alleged,  the  civil  courts 
have  Jurisdiction  not  only  to  determine  the  civil  rights  of  the 
claimants,  but  also  the  ecclesiastical  rights,  where  necessarily 
involved.  Bentle  v.  Ulay,  660, 662  (4) . 
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BELIGIOXJS  SOCIETIES— Contiiiaed. 

4.  Schisms, — Property. — Where  a  religious  body  has  become  di- 
vided its  property  will  be  given  to  that  faction  acting  in  harmony 
with  its  own  law.  Bentley,  C7Ja|/,  660, 663  (5). 

5.  Judicial  Questions. — Decisions.— Effect. — The  decision  of  the 
general  assembly  of  the  Cumberland  Presbyterian  Church  in  de- 
ciding a  question  not  judicially  before  it  is  not  binding  on  the 
courts.  BentlG  v.  Vlay,  660, 664  (6) . 

6.  Beneficial  Associations. — Similarity. — Religious  societies  and 
beneficial  associations  are  governed  by  similar  legal  principles, 
Ramsey  v.  Hicks,  174  Ind.  428,  contra. 

Bentle  v.  Clay,  660, 670  (8 ) . 


See  Wills. 


See  Statutes. 

BEPLEVISr— 

1.  Evidence. — Records  of  Foreign  Justice  of  the  Peace. — Amend- 
ments.— In  an  action  in  replevin,  where  defendant  claimed  title 
by  virtue  of  a  Judgment  of  a  justice  of  the  peace  of  another  state, 
amendments  to  the  notice  and  constable's  return  in  the  action 
before  the  justice  are  admissible  in  evidence  provided  the  judg- 
ment was  not  void.  Trehamey.Matson,  106^111  (1). 

2.  Judgment. — Recitals. — Collateral  Attack. — ^An  action  of  replevin, 
in  this  State  to  recover  property  sold  by  virtue  of  a  judgment 
of  a  justice  of  the  peace  in  Illinois  constitutes  a  collateral  at- 
tack upon  such  judgment,  and  the  recitals  in  such  judgment  are 
conclusive  upon  the  parties  thereto. 

Trehame  v.  Matson,  705, 717  (7). 

3.  Right  of  Possession. — Right  of  possession  will  sustain  an  action 
in  replevin.  Treharne  v.  Matson,  705,  718  (9) . 

4.  Bonds. — Beneficiaries. — New  Parties. — Sureties  on  a  replevin 
bond  are  required  to  know  that  new  parties  may  be  admitted  to 
defend  the  action.  Becovffxrv.  fifaper«fefn,  339, 341  (3). 

5.  Bonds. — Liability  to  a  Defendant  Petitioning  to  Be  Made  a 
Party. — The  sureties  on  a  replevin  bond  executed  by  the  plaintiff 
in  an  action  in  replevin,  are  liable  to  one  who  was  subsequently 
made  a  defendant  on  his  own  petition,  and  who  was  adjudged  the 
owner  and  entitled  to  the  possession  of  the  property. 

Beoovitz  V.  Saperstein,  339, 341  (1). 


See  Pleading.  • 

BEPBESENTATIONS— 

See  Evidence. 

BES  JUDICATA— 

See  Judgment. 

BESCISSION— 

See  Contracts. 
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BESIDENCE— 

Requirement  of,  for  plaintiff  in  divorce  case,  see  Diyorce. 


See  Highways. 

BOTALTIES— 

See  Contracts. 


See  Fees  and  Salaries. 


See  Contracts;  Frauds,  Statute  of;  Intoxicating  Liquors;  Spe- 
cific Performance;  Vendor  and  Purchaser. 

Of  real  estate  to  pay  debts,  see  Executors  and  Adminstrators,  4; 
Maris  v.  Wolfe,  416,  418  (1). 

Power  of,  in  mortgage,  may  not  vitiate  mortgage,  see  Mortgages, 
6;  A6e  V.  Summerville,  348,  352  (7). 

Of  dangerous  articles,  see  Negugence. 

Of  property  of  Interurban  railroad  company  to  successor,  effect, 
see  Railroads,  14,  15;  Fort  Wayne,  etc.,  Traction  Co.  v.  Kendle- 
sparker,  299. 

By  receivers,  see  Receivers. 

1.  Delivery. — Complaint. — ^A  complaint  for  goods  sold  and  delivered 
must  affirmatively  show  a  delivery,  or  facts  excusing  a  delivery. 

Penn- American,  etc.,  Co.  v.  Harahaw,  etc.,  Co.,  645, 647  (2). 

2.  Warranties. — Defective  Boiler. — Negligence, — ^A  vendor  who  sells 
a  defective  boiler  is  liable  only  upon  his  contract,  and  not  for  in- 
juries sustained  by  an  explosion  thereof  caused  by  negligent  con- 
struction.    Rabb,  J.,  dissents. 

Laudeman  v.  Russell  d  Co.,  32, 36  (3) ,  38  (3) . 

3.  Rights  of  Vendor. — Insolvency. — An  ordinary  sale  of  goods  to  a 
merchant,  whether  solvent,  or  insolvent,  vests  the  title  thereto  in 
iuch  merchant,  the  vendor  becoming  a  mere  creditor. 

Abe  V.  Summerville,  348, 352  (4). 

4.  Mortgages. — Creditors. — An  owner  of  a  stock  of  goods  who  sells 
such  stock,  taking  a  mortgage  thereon  and  keeping  it  secret,  may 
be  settled  with  by  a  transfer  of  the  replenished  stock,  though  such 
vendee  left  unpaid  creditors  who  had  sold  to  him  part  of  such 
stock.  Ahe  v.  Summerville,  348, 352  (6). 

5.  Conditional. — Retention  of  Title. — Assignment  of  Rights  Under 
Cotitract. — Bills  and  Notes. — Where  a  vendor  sells  an  article,  the 
vendee  by  a  written  contract  agreeing  that  title  thereto  should 
not  pass  until  the  final  payment  of  the  notes  given  therefor,  and 
the  notes  given  contained  no  provision  in  reference  to  title,  an 
assignment  of  such  contract  and  notes  vested  in  the  assignee  all 
the  rights  and  title  of  the  vendor  in  and  to  such  article. 

Eeyns  v.  Meyer,  45, 46  (1). 

6.  Conditional. — Assignment  of  Contract  Rights. — Delivery. — The 
assignment  of  a  contract  retaining  title  to  an  article  conditionally 
sold,  together  with  the  notes  given  therefor,  constitutes  a  suffi- 
cient delivery  to  pass  all  of  the  vendor's  rights  to  the  property. 

Heyns  v.  Meyer,  45, 48  (2). 
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SALES— Continiied. 


7.  Retention  of  Title. — Wholesalers, — Retailers. — A  wholesaler  who 
sells  goods  to  a  retailer,  retaining  title  thereto  so  long  as  any- 
thing shall  be  unpaid  thereon,  does  not  impliedly  authorize  a  sale 
thereof  In  bulk  by  such  retailer  to  another,  bo  as  to  pass  the  title 
thereto.  Lett  v.  Eastern,  etc.,  Plow  Co.,  56, 57  ( 1 ) . 

8.  Manufacturers. — Retailers. — Retention  of  Title. — Third  Persons. 
— A  manufacturer  who  retains  title  to  goods  furnished  to  a  re- 
tailer to  be  sold  in  the  usual  manner,  impliedly  authorizes  the 
conveyance  of  an  absolute  title  to  the  retail  purchaser. 

Lett  V.  Eastern,  etc..  Plow  Co.,  56, 63  (3) . 

9.  Title. — Ordinarily,  a  vendor  can  pass  no  greater  title  to  goods 
than  that  which  he  possesses. 

Lett  V.  Eastern,  etc..  Plow  Co.,  56, 63  (4) . 

10.  Retention  of  Title. — Wholesalers. — Retailers. — A  contract  by 
which  a  wholesaler  retains  title  to  goods  furnished  to  a  retailer 
to  be  sold  in  the  usual  manner  is  valid. 

Lett  v.  Eastern,  etc.,  Plow  Co.,  56, 63  (5) . 

11.  Contracts. — Retention  of  Title. — Wholesalers. — Retailers. — 
A  contract  providing  that  the  wholesale  vendor  shall  retain  title 
to  the  goods  sold  to  a  retailer,  and  if  such  retailer  "sells  out," 
all  notes  and  accounts  given  for  such  goods  shall  become  due 
and  payable,  does  not  authorize  such  retailer  to  sell  the  whole 
stock  to  another  retailer  and  to  pass  the  title  thereto. 

Lett  V.  Eastern,  etc.,  Plow  Co.,  56, 63  (6). 

SALOONS— 

See  Assault  and  Batteby  ;  Intoxicating  Liquobs. 

SCHOOLS— 

1.  Funds. — Trusts. — Counties. — Liability  for. — Counties  are  directly 
liable,  as  trustees,  to  the  State  for  the  loss  of  any  school  funds 
entrusted  to  them.  State,  ex  rel.,  v.  Stuart,  611, 614  (5) . 

2.  Funds. — Counties. — Liability. — Parties  to  Action. — For  a  loss  of 
school  funds  by  a  county,  the  State  must  recover  from  the  county 
and  not  from  the  officer  causing  the  loss. 

State,  ex  rel.,  v.  Stuart,  611, 615  (6) . 
SELE-DETENSI^ 

See  Assault  and  Batteby. 

SEBVICI^ 

See  Pbocess. 

SET-OFF  AND  COUNTEBCLAIM— 

1.  When  Proper. — A  counterclaim  consists  of  a  cause  of  action 
against  the  plaintiff,  arising  out  of  the  same  transaction  or  sub- 
ject-matter contained  in  the  complaint,  and  if  the  allegations 
thereof  fail  to  show  a  connection  with  the  plaintiff's  cause  of 
action,  it  will  be  bad  on  demurrer. 

Penn-American,  etc.,  Co.  v.  Harshaw,  etc.,  Co.,  645, 651  (6). 

2.  Goods  Sold  and  Delivered. — Breach  of  Separate  Contract. — 
Unliquidated  Damages. — In  an  action  for  goods  sold  and  delivered, 
■unli<]uidated  damages,  due  to  the  defendant  from  plaintiff,  caused 
by  plaintiflTs  violation  of  a  separate  contract  from  that  upon  which 
plaintiff  sues,  constitutes  a  proper  set-off. 

Penn-American,  etc.,  Co.  v.  Harshaw,  etc.,  Co.,  645, 652  (7). 
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3.  Sufficiency, — A  set-off  Is  regarded  as,  virtually,  a  cross-action, 
and  must  be  sufficient  to  state  a  cause  of  action  against  the 
plaintiff. 

Penn-American,  etc.,  Co.  v.  Harshaw,  etc.,  Co.,  ©45, 655  (8). 

SETTLEMENT— 

See  Compromise  and  Settu:ment. 


See  ANiMADi. 


See  Carkiekb. 

SIDEWALKS— 

See  Municipal  Corporations. 

SPEGL/LL  FINDINGS— 

See  Trial. 

SPECIFIC  PEBFOBMANCE— 

1.  Contracts  of  Sale  of  Land. — Description, — Defective, — Parol  Evi- 
dence to  Complete. — Where  the  description  in  a  contract  for  the 
sale  of  real  estate  is  consistent,  but  incomplete,  and  its  completion 
does  not  alter  or  contradict  that  which  is  given,  nor  require  that 
a  new  description  should  be  introduced,  parol  evidence  is  admis- 
sible to  complete  the  description  and  identify  the  property. 

Ames  v.  Ames,  597, 600  (1). 

2.  Unjust  Contract. — Incapacity  of  Party. — Where  an  aged  widow 
who  had  been  suffering  from  nervous  prostration,  and  who  was 
having  trouble  in  regard  to  her  land,  in  a  period  of  excitement 
signed  a  contract  for  the  sale  thereof  for  an  insufficient  amount, 
afterwards  refusing  to  execute  a  deed,  or  to  carry  out  the  con- 
tract, and  the  purchaser  was  not  damaged  except  by  the  loss  of 
the  profits  from  the  contract,  specific  performance  will  not  be  de- 
creed. Ames  v.  Ames,  597, 606  ( 10 ) ,  610  ( 10 ) . 

3.  Fairness  Requisite. — Contracts. — Courts  of  equity  protect  the 
weak  and  aged,  and  refuse  to  enforce  contracts,  unless  they  are 
fair,  equitable  and  just-  Ames  v.  Ames,  597, 608  (11). 

4.  Discretion  of  Court, — ^The  enforcement  of  specific  performance 
of  a  contract  is  not  a  matter  of  right,  but  rests  in  the  sound  dis- 
cretion of  the  court  after  considering  the  particular  facts  of  each 
case.  Am£s  v.  Ames,  597, 610  ( 12) . 

8TABE  DECISI&- 

See  Judgment. 

STATE  BOABD  OF  TAX  COMMISSIONEBS— 
See  Taxation. 

STATUTE  OF  FBAUDS— 

See  Frauds,  Statute  of. 
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STATUTES— 

See  Taxation, 

Cited  and  construed,  see  p.  xxvii. 

Passage  of  legalizing  act,  after  appeal  taken,  does  not  affect  deci- 
sion, see  Appeal,  66;  Wallace  v.  Board,  etc,  6d5,  696    (2). 

Competency  of  witnesses  to  testify  in  cases  by  or  against  decedents' 
estates,  see  Witnesses. 

1.  Construction. — Consideration  of  Other  Statutes. — In  construing 
an  ambiguous  statute  the  courts  may  consider  prior  and  subse- 
quent statutes  on  the  same  subject. 

City  of  Martinsville  v.  Washington  Tp.,  200, 205  (3). 

2.  Ambiguous, —  Departmental  Construction. —  The  departmental 
construction  of  a  statute  will  have  weight  with  the  courts  only 
where  the  statute  is  ambiguous,  and  where  such  construction  has 
prevailed  for  a  long  time.  Gray  v.  Foster,  149, 159  (6) . 

3.  inclusion  of  Repealed  Statute  in  Bums*s  Revision. — The  inclu- 
sion of  a  repealed  statute  in  Bums*s  revision  of  the  Indiana  stat- 
utes adds  nothing  to  its  force. 

Klauss  v.  Citizens  l^at.  Bank,  683, 689  (1). 

4.  Implied  Repeal. — The  latter  of  two  inconsistent  statutes  passed 
at  different  times  will  repeal  the  former  by  implication. 

Klauss  V.  Citizetis  Nat.  Bank,  683, 689  (3). 

5.  Repeal. — A  subsequent  statute  which  covers  the  entire  subject- 
matter  of  an  earlier  one,  repeals  the  earlier  by  implication. 

Klauss  V.  Citizns  Nat.  Bank,  683, 689  (4). 

STENOGBAPHEBS— 

May  testify  from  notes  as  to  testimony  of  absconded  witness,  see 
Evidence,  15;  Iowa  Life  Ins.  Co.  v.  Haughton,  467,  480  (18). 

STOGKHOLDEBS— 

See  Banks  AND  Banking;  Corporations. 

STBEET  BAILBOADS- 

See  Railroads. 

STBEETS— 

See  Municipal  Cobpobations 

SUBSIDIES— 

See  Railroads. 

SiriCIDE— 

See  Insurance. 

SUMMOKS- 

See  Process.  » 

SUBETYSHIP— 

See  Principal  and  Surety. 
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TAZATIOK— 

See  Drains. 

Neither  mortgagor,  nor  his  privy,  can  set  up  tax  title  against  mort> 
firagee,  such  title  being  void  as  against  him,  see  Advebse  Posses- 
sion, 3;   Waiette  v.  Oifford,  185,  192  <7). 

Collection  of,  for  towns,  entitles  neither  county  auditor,  nor  county 
treasurer,  to  fees,  see  Fees  and  Salaries;  Holtsclaw  v.  State, 
ex  rel.,  238,  241  (3). 

Illegal,  may  be  enjoined,  see  Injunction,  2;  Oray  v.  Foster,  149, 
153  (1). 

Town  treasurer  cannot  assign  county  warrant  for  taxes,  see  Om- 
CEBS,  4;  Uoltsclaw  v.  State,  ex  rel.,  238,  241  (5). 

For  railroad  subsidies,  see  Railroads. 

1.  Methods. — ^The  power  of  taxation  Is  an  incident  of  sovereignty 
and  must  be  exercised  according  to  the  statutory  methods  pro- 
vided. Klau88  V.  Citizens  Nat.  Bank,  683, 689  (5) . 

2.  Banks. — Statutes. — Repeal — Section  ten  of  the  act  of  1903  (Acts 
1903  p.  49,  §8474  Bums  1905),  providing  that  taxes  assessed  upon 
bank  stock  shall  become  a  lien  thereon  which  shall  not  be  affected 
by  a  sale  of  the  shares,  and  that  such  tax  shall  be  paid  by  the 
bank,  was  repealed  by  §10212  Bums  1908,  Acts  1907  p.  624,  §5, 
providing  that,  upon  notice,  the  bank  shall  pay  the  taxes  assessed 
against  each  share  by  taking  such  sum  from  the  dividends  be- 
longing to  such  share,  or  from  subsequent  dividends  that  may 
become  due.  Klatiss  v.  Citizens  Nat.  Bank,  683, 689  (2) . 

8.  Banks, — Stockholders, — Method  of  Collection. — Taxes  assessed 
upon  shares  of  bank  stock  in  1909  could  not  lawfully  be  assessed 
against  the  bank,  but  should  have  been  assessed  to  the  stock- 
holders. Klauss  V.  Citizens  Nat.  Bank,  683, 690  (6) . 

4.  Townships. — Cities. — Purposes. — ^Townships  outside  of  cities  can- 
not be  taxed  for  purely  city  purposes,  nor  cities,  for  purely  town- 
ship purposes;  but  both  may  be  taxed  for  improvements  condu- 
cive to  their  mutual  interests. 

City  of  Martinsville  v.  Washington  Tp.,  200, 204  (2) . 

5.  State  Board  of  Tax  Commissioners. — Statutes. — Procedure. — 
The  powers  of  the  State  Board  of  Tax  Commissioners  are  all 
statutory;  and  the  statutory  methods  of  procedure  must  be  fol- 
lowed. Oray  v.  Foster,  149, 155  ( 2 ) . 

6.  State  Board  of  Tax  Commissioners. — Increase  of  Assessment. — 
Notice. — Failure  of. — ^The  failure  of  the  county  auditor  to  give 
the  notice  required,  where  the  State  Board  of  Tax  Commissioners 
desires  to  increase  the  assessment  in  such  county,  is  fatal  to  such 
increase.  Oray  v.  Foster,  149, 156  (3). 

7.  Equalizing. — Powers  of  State  Board. — Subdivisions  of  Counties. 
— Real  Property. — The  State  Board  of  Tax  Commissioners  has  no 
powder  to  increase  the  assessment  upon  real  estate  outside  of  the 
limits  of  the  cities  and  towns  In  a  county. 

Gray  v.  Foster,  149. 157  ( 4 ) . 

8.  Equalization. — Injunction. —  Ansu^r. —  Departmental  Construc- 
tion^— In  a  suit  to  enjoin  the  increase  of  assessment  of  certain 
lands  within  a  county  by  the  State  Board  of  Tax  Commissioners, 
an  answer  alleging  that  the  construction  of  the  statute  had  been 
that  such  board  consider  the  assessment  of  lots  in  each  of  the 
cities  and  towns  of  the  several  counties  and  equalize  them,  does 
not  show  a  departmental  construction  as  to  the  equalization  of 
lands  outside  of  cities  and  towns.        Grai/ v.  Foster,  149, 158  (5). 
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9.  Assessment. —  Cash  Value, —  Injunction, —  Complaint, —  A  com- 
plaint to  enjoin  an  alleged  unlawful  increase  in  assessment  of 
certain  lands,  alleging  that  the  assessment  was  made  in  due  form 
of  law  by  the  proper  officers,  and  at  the  fair  cash  value  of  the 
lands,  sufficiently  shows  that  such  increase  would  make  the  as- 
sessment exceed  the  true  cash  value.    Orayw,  Foster ,  149, 159  (7). 

TAZPATEB&- 

May  sue  for  county,  when  board  refuses,  see  Pabtieb,  2;  Zuelly 
V.  Casper,  430,  435  (8). 

TECHKICAIimE&- 
8ee  PucADiNG. 

TELEGBAPHS  AND  TELEPHONE&- 

!•  Messages, — Transmission  of, — Penalties. — It  Is  the  duty  of  tele- 
graph companies,  operating  wholly  or  partly  within  this  State,  to 
transmit  messages  impartially,  and  for  a  failure  thereof,  a  pen- 
alty may  be  enforced. 

Western  Union  Tel.  Co.  v.  QUkison,  29, 31  (1). 

2.  Messages, — Failure  to  Deliver  in  Another  State, — Penalties. — 
The  failure  of  a  telegraph  company  to  deliver  a  message  trans- 
mitted to  another  state  does  not  subject  the  company  to  the  stat- 
utory penalty  (§5781  Burns  1908,  Acts  1885  p.  151,  §3)  of  this 
State.  Western  Union  Tel,  Co,  v.  Gilkis(m,  29, 31  (2). 

3.  Interstate  Messages. — Failure  to  Transmit. — Penalties. — The 
total  failure  of  a  telegraph  company  to  transmit  an  interstate 
message,  in  the  absence  of  a  federal  statute,  subjects  such  com- 
pany to  the  statutory  penalty  of  this  State  (§5781  Bums  1908, 
Acts  1885  p.  151,  §3). 

Western  Union  Tel.  Co.  v.  Oilkisonf  29, 31  (3). 

4.  Messages. — Delivery  of. — Evidence  showing  that  the  plaintifTs 
husband  delivered  to  defendant  telegraph  company's  agent  a  mes- 
sage to  be  transmitted,  and  paid  the  price,  shows  that  such  agent 
represented  the  company  for  the  purpose  of  receiving  messages. 

Western  Union  Tel,  Co,  v.  Oilkison,  29, 32  (4). 
TENDER— 

Of  cash,  by  purchaser,  unnecessary,  where  it  is  shown  that  he  was 
ready  to  pay  when  deed  was  ready,  see  Contracts,  28;  Ames  v. 
Ames,  697,  603  (6). 

After  death  of  assured,  to  whom  must  be  made,  see  Insurance,  11 ; 
American  Cent.  Life  Ins,  Co.  v.  Rosenstein,  537,  547  (13). 

TEXT-BOOKS— 
Cited,  see  p.  zxxi. 

THEOBY— 

See  Pleading. 

Of  case,  cannot  be  changed  on  appeal,  see  Appeal,  49;  Baldwin  v. 
Siddons,  313,  318  (5). 


See  Adverse  Possession. 

TOWNS— 

See  Municipal  Corporationb  ;  Negligence. 

Not  liable  for  fees  for  collecting  taxes  for,  see  Payment,  1-8; 
Holtsclaw  V.  State,  ex  rel,,  238. 
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TOWNSHIP  TBUSTEE&— 

See  Officebs. 

TOWNSHIPS— 

Liability  for  sheep  killed  by  dogs,  see  Animals,  1-6;    Wca  Tp.  v. 

Cloyd,  49. 
Name  of,  may  be  shown  to  be  a  clerical  error,  see  Railroads,  9; 

Davis  V.  nert,  242,  247  (10). 

Taxes  levied  in,  must  be  used  for  purposes  of,  see  Taxation,  4; 
Citp  of  Martinsville  v.  Washington  Tp.,  200,  204  (2). 


See  Railboaos. 

TBIAL. 


I.  Rkobption  of  EviDmcB,  1. 2. 

II.  Abgumsnt  to  Jubt,  S. 

III.  Tajumq  Case  FROM  JURY.  4. 

IV.  Ikstructioms.  6-16. 


V.     VkRDICT  AMD  IHTKRROOATOIUBS, 

16-24. 
VI.    Dbcision,  Special  Findings  and 

COMCLUBIOMS  of  LaW.  3S-9L 


See  Judgment;  New  Trial;  Process;  Venue. 

Proof  of  the  substance  of  the  complaint,  sufficient,  see  Neguoence, 
14;  Dieckman  v.  Louisville,  e*c.,  Traction  Co.,  11,  20  (7). 

Amendment  of  complaint  at  trial,  see  Pleading,  10 ;  Reece  t.  Leitch, 
342,  344  (2). 

I.    Reception  of  Evidence. 

Motions  in  arrest  of  judgment,  see  Judgment,  13. 

1.  Admission  of  Evidente. — Harmless  Error, — The  admission  of  a 
letter,  in  a  replevin  case,  tending  to  show  that  an  Illinois  justice 
of  the  peace  had  jurisdiction  over  the  parties  in  a  case  before 
him,  is  harmless,  where  the  record  showed  such  jurisdiction. 

Treharne  v.  Matson,  705, 718  (8). 

2.  Exclusion  of  Evidence. — Sustaining  Objection  After  Answer. — 
Where  the  record  shows  that  immediately  after  an  answer  an 
objection  was  made  and  sustained  thereto,  the  answer  wiU  not  be 
considered  as  admitted  in  evidence. 

Kuhn  V.  Bowman,  677, 681  (3) . 

II.    Argument  to  Jury. 

3.  Improper  Remarks. — Bow  Questioned. — Appeal. — To  present 
any  question  as  to  improper  remarks  of  counsel  in  the  argument 
to  the  jury,  the  compiaining  party  must  make  a  motion  in  regard 
thereto,  save  an  exception  to  the  ruling  thereon,  and  make  it  a 
ground  for  a  motion  for  a  new  trial. 

Hohefistcin-Hartmetz,  etc.,  Co.  v.  Matthews,  616, 620  (6). 

III.    Taking  Case  from  Jury. 

Wrongful  direction  of  verdict,  reversible,  regardless  of  sufficiency 
of  complaint,  see  Appeal,  65;  Dieckman  v.  Louisville,  etc.,  Trac- 
tion Co.,  11,  18  (5). 

4.  Withdraicing  Evidence  from  Jury. — Instructions, — Waiver. — A 
party  presenting  no  instruction  for  the  withdrawal  of  objection- 
able evidence,  and  making  no  objection  at  the  time  to  the  court's 
instruction  withdrawing  such  evidence,  waives  any  right  to  ques- 
tion the  instruction  given.      Southern  R.  Co.  v.  Sieg,  259, 262  <3). 


INDEX.  833 

TBIAL— Contiiiued. 

IV.    Instructions. 

Instructions  in  action  against  township  for  damages  for  slieep 
killed  by  dogs,  see  Animals,  3;  Wea  Tp.  v.  Cloyd,  49,  52  (4). 

Instructions,  how  made  part  of  record,  see  Appeal,  10,  11;  Tell 
City  Canning  Co.  v.  Wilbur,  550. 

Instructions,  when  refused,  presumed  inapplicable  to  evidence,  see 
Appeal,  42;   Baxter  v.  Baxter,  514,  521  (10). 

Giving  of  erroneous  instruction  as  to  damages,  harmless,  where 
verdict  was  too  small,  see  Appeal,  45;  D(/naldson  v.  State^  ex 
rel,  273,  284  (15). 

In  determining  whether  an  instruction  was  harmless,  courts  may 
look  at  the  interrogatories  and  answers,  see  Appeal,  47;  Con- 
solidated Stone  Co.  v.  Ellis,  80,  89  (8). 

Instructions  must  be  considered  as  a  whole,  see  Appeal,  52;  WeU 
v.  Waterhouse,  690,  692  (4). 

Instructions  in  action  against  beneficiary  association  for  recovery 
of  amount  due  on  benefit  certificate,  see  Beneficial  Associations, 
2-4;   Brotherhood,  etc.,  v.  Barton,  160. 

Instruction  as  to  burden  of  proving  defense  of  good-faith  pur- 
chaser, see  Bills  and  Notes,  5;   Stoufter  v.  Stoy,  180,  181  (1). 

instructions  in  actions  on  contracts,  see  Contracts,  42,  43. 

Instructions  as  to  elements  of  damages,  see  Damages,  4;  South 
Bend  Brick  Co.  v.  Ooller,  531,  535  (7). 

Instructions  in  insurance  cases,  see  Insurance,  26-28. 

Instructions  in  master  and  servant  cases,  see  Master  and  Servant, 
47-60. 

Instruction' as  to  duty  of  a  town  to  keep  its  sidewalks  in  repair, 
see  Municipal  Corporations,  10;  Town  of  Knox  v.  Oolding, 
634,  643   (11). 

Instruction  in  automobile  case,  see  Negligence,  12,  13;  Haynes 
Automobile  Co.  v.  Sinnett,  110. 

Instructions  in  quiet  title  cases,  see  Quieting  Titlb,  7,  8 ;  Baxter  v. 
Baxter,  514. 

Instruction  in  farm  crossing  case,  see  Railroads,  45;  Pittsburgh, 
etc.,  R.  Co.  V.  Wilson,  444,  451  (7),  452  (7). 

Instructions  in  personal  Injury  cases,  see  Railroads. 

Instruction  in  action  for  running  over  newsboy  receiving  papers, 
see  Railroads,  46,  47 ;  Southern  R.  Co.  v.  Sieg,  259. 

Instructions  in  case  of  running  down  pedestrians,  see  Railroads, 
48,  49 ;  Indiana  Union  Traction  Co.  v.  Schwinge,  525. 

5.  What  Are. — Directions  as  to  Answering  Interrogatories. — Di- 
rections to  a  jury  as  to  the  answering  of  interrogatories  do  not 
constitute  "instructions"  within  the  meaning  of  the  law. 

Lett  V.  Eastern,  etc.,  Plow  Co.,  56, 64  (7) . 

6.  Duplication. — It  is  not  erroneous  to  refuse  to  duplicate  instruc- 
tions. Town  of  Knox  v.  Oolding,  634, 644  ( 12 ) . 

7.  Inapplicability. — An  instruction  not  applicable  to  the  evidence 
should  be  refused. 

U.  8.  Fidelity,  etc.,  Co.  v.  State,  ex  rel,  373, 377  (4). 

8.  How  Considered. — The  giving  of  an  erroneous  instruction  will 
not  constitute  reversible  error  unless  it  was  prejudicial. 

Kuhn  V.  Bowman,  677, 680  (2) . 
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9.  How  Considered, — Where  the  instmctions  as  a  whole  fairly 
present  the  case  to  the  Jury,  mere  Incorrect  expressions  not  affect- 
ing the  substantial  merits,  cannot  be  held  preJudlclaL 

Cleveland,  etc.,  R.  Co.  v.  Heineman,  388,  392  (9). 
Iowa  Life  Ins.  Co.  v.  Haughton,  467, 480  (17). 

10.  How  Considered. — Instructions  should  be  considered  as  a 
whole,  and  not  by  piecemeal. 

Indiana  Union  Traction  Co.  v.  Schwinge,  525, 529  (2) . 

11.  How  Considered. — Instructions  are  considered  as  a  whole,  and 
if  they  fairly  present  the  law  of  the  case,  prejudicial  error  is  not 
shown.  Bicknese  v.  Brandl,  269, 272  (3) . 

12.  Incomplete. — Duty  of  Parties. -^Where  an  instruction  is  com- 
plete so  far  as  It  goes,  but  a  party  desires  it  to  be  made  more 
complete,  he  should  present  an  Instruction  covering  the  case,  and 
failing  therein,  he  has  no  cause  to  complain. 

Indiana  Union  Traction  Co.  v.  Schwinge,  525, 529  <3). 

13.  Modified. — Instructions  tendered  by  a  party,  but  modified  by 
the  judge,  must  be  considered  as  given  by  the  court,  and  as  re- 
fused to  the  party  tendering  them. 

Baxter  v.  Baxter,  514, 521  ( 12) . 

14.  Modifying. — Failure  to  Rewrite. — Statutes. — Waiver. — Where 
the  judge  modifies  an  instruction  but  fails  to  rewrite  it,  as  re- 
quired by  §561  Burns  1008,  Acts  1907  p.  652,  and  the  complaining 
party  fails  to  object  thereto  until  after  the  reading  thereof  to 
the  jury,  the  error  is  waived.  Baxter  y.  Baxter,  614, 523  (15). 

15.  Interrogatories. — Answers. —  ^'Testimonyy —  ^'Evidence.** —  An 
instruction  that  the  jury  should  answer  the  interrogatories  ac- 
cording to  the  weight  of  the  "testimony,"  and  that  if  the  "evi- 
dence" showed  there  was  no  "testimony"  relating  to  the  matter 
inquired  about,  the  answer  should  be  that  there  was  no  "evi- 
dence," is  not  misleading,  though  "testimony"  was  interchange- 
ably used  for  "evidence,"  "testimony"  being  only  the  declarations 
of  witnesses.  Morgantown  Mfg.  Co.  v.  Hicks,  623, 632  (10). 

y.    Vebdict  and  Intcbbogatobies. 

Verdict  controls,  where  evidence  is  conflicting,  see  Appeal,  53-59. 

Facts  in  answers  to  interrogatories  failing  to  overthrow  general  ver- 
dict for  defendant,  in  action  on  note,  see  Bills  and  Notes,  6; 
Sage  v.  International  Harvester  Co.,  90,  92  (2). 

Interrogatories  in  action  for  care  and  support,  see  Oontsacts,  44, 
45 ;  Irwin  v.  Jones,  588. 

General  verdict,  finding  against  company  on  its  answer  of  false 
warranty,  see  Insubance,  35;  Iowa  Life  Ins,  Co.  v.  Haughton, 
467,  472  (4). 

Interrogatories  in  master  and  servant  cases,  see  Master  and  Sebv- 
ANT,  64,  G6. 

Verdict  in  master  and  servant  cases,  see  Masteb  and  Servant, 
64,  65. 

Verdict  in  negligence  cases,  see  Neolioence,  17,  18. 

Interrogatories  in  negligence  cases,  see  Negligence,  17,  18. 

Interrogatories  in  quiet  title  cases,  see  Quieting  TnxE. 

Interrogatories  In  actions  against  railroad  companies,  see'  Rail- 
BOADS,  51-53. 
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Verdict  in  actions  against  railroad  companies,  see  Railboads,  53. 

16.  Verdict, — Return  of, — Judicial  Acts. — Record, — Section  570 
Burns  1908,  §544  R.  S.  1881,  providing  that  the  verdict  must  be 
in  writing,  signed  by  the  foreman  "and  when  returned  into"  court 
the  foreman  shall  deliver"  it,  Imports  that  the  verdict  shall  be 
returned  by  the  jury  as  a  body  into  open  court ;  and  the  act  of 
the  Judge  In  receiving  the  verdict  is  a  Judicial  one. 

Kelley  v.  Grand  Trunk,  etc.,  R.  Co.,  697, 699  (1). 

17.  Motion  for  a  Venire  de  Novo, — Defective  Verdict. — A  motion 
for  a  venire  de  novo,  because  of  a  defective  verdict,  or  a  defective 
special  finding,  can  be  sustained  only  when  such  verdict,  or  find- 
ing, is  so  imcertain,  or  ambiguous,  that  no  judgment  can  be 
founded  thereon.  Ointher  \,  Rochester,  etc.,  Co.,  378, 385  (9) . 

18.  Interrogatories, — Objections  to  Suhmdssion  of. — Objections  to 
the  submission  of  interrogatories  must  be  made  prior  to  the  sub- 
mission  thereof.  Lett  v.  Eastern,  etc..  Plow  Co.,  56, 65  (8) . 

19.  Interrogatories. — Issues. — Interrogatories  must  call  for  facts 
within  the  Issues. 

Kelley  v.  Grand  Trunk,  etc,  R.  Co.,  697, 703  (6). 

20.  Conflict, — Answers  to  interrogatories  to  the  Jury  control  the 
general  verdict  only  when  they  are  in  Irreconcilable  confilct 
therewith.  Baxter  v.  Baxter,  514, 520  <  7) . 

Iowa  Life  Ins.  Co.  v.  Haughton,  467, 470  (1) . 
Perry,  etc.,  Stone  Co.  v.  Bennett,  582, 585  (3) . 
Sagev.  International  Harvester  Co.,^,  92    (1). 

21.  Conflict. — Answers  to  Interrogatories  to  the  Jury  control  the 
general  verdict  only  when  they  are  In  Irreconcilable  conflict 
therewith  on  any  supposable  state  of  the  evidence  within  the 
Issues.  Freitag  v.  Chicago  Junction  R.  Co.,  491, 494  ( 1 ) . 

22.  Conflict. — How'  Determined. — In  determining  whether  there  is 
an  Irreconcilable  confilct  between  the  general  verdict  and  the 
answers  to  interrogatories,  only  the  pleadings,  verdict  and  an- 
swers will  be  considered. 

Kelley  v.  Grand  Trunk,  etc,  R.  Co.,  697, 700  (2). 

23.  Conflict. — Inferences. — A  general  verdict  for  the  plaintiff  es- 
tablishes every  alleged  ^act  in  plaintiff's  favor,  except  those 
shown  otherwise  by  the  answers  to  the  Interrogatories;  and  in 
considering  such  answers  ail  inferences  are  Indulged  in  support 
of  the  general  verdict,  and  none  in  favor  of  such  answers;  and 
the  evidence  cannot  be  looked  to  to  interpret  such  answers. 

United  States  Cement  Co.  v.  Whitted,  105, 107  (3). 

24.  Return  of. — Record. — The  record  on  appeal  should  show  af- 
firmatively that  the  verdict  and  answers  to  interrogatories  to  the 
jury  were  returned  into  open  court,  and  not  merely  that  they  were 
filed  with  the  clerk. 

Kelley  v.  Grand  Trunk,  etc.,  R,  Co.,  697, 700  (3) . 

VI.    Decision,  Special  Findings  and  Conclusions  of  Law. 

Special  findings  may  be  examined  to  determine  whether  ruling  on 
demurrer  was  harmless,  see  Appeal,  46;  Bowen  v.  W,  O:  Eaton 
d  Co.,  65,  74   (5). 

Conclusions  of  law  for  defendant  in  foreclosure  suit,  see  Buildino 
AND  Loan  Associations,  3;  American,  etc.,  Loan  Assn.  v.  Fow- 
ler, 285,  294  (13). 
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Special  findings  In  mortgage  foreclosure  suit,  see  Building  and 
Loan  Associations,  3,  4. 

Special  findings  In  actions  on  contract,  see  Contracts,  46-48. 

Special  findings  In  cases  of  fraud,  see  Fraud,  11;  American,  etc, 
Loan  Assn.  v.  Fowler,  285,  292  (9). 

25.  Special  Findings, — Evidence. — Evidentiary  matters  contained 
In  a  special  finding  will  be  disregarded. 

Americany  etc..  Loan  Assn.  v.  Fowler^  285, 293  (12). 

26.  Special  Findings. — Evidentiary  Facts. — Evidentiary  facts  con- 
tained in  a  special  finding  will  be  eliminated;  but  if  sufficient 
facts  remain  to  uphold  the  conclusions  of  law  they  w^ill  be  sus- 
tained. Ginther  v.  Rochester,  etc.,  Co.,  378, 384  (6) . 

27.  Special  Findings. — Omissions. — Presumptions. — Where  the  spe- 
cial findings  omit  any  facts  set  out  in  a  certain  paragraph  of  an- 
swer, the  presumption  is  that  such  facts  were  not  established. 

Ointher  v.  Rochester,  etc.,  Co.,  378, 385  (7). 

28.  Special  Findings. —  Conclusions  of  Law. —  Presumptions. — 
Where  error  Is  alleged  in  the  conclusions  of  law,  the  presumption 
is  that  the  special  findings  are  correct. 

Pittshurg-Coluntbia  Oil,  etc.,  Co,  v.  Broyles,  3, 10  (6). 

29.  Conclusions  of  Law. — Exceptions  to. — Admissions  as  to  Facts. 
— An  exception  to  the  conclusions  of  law  admits  that  the  facts 
are  correctly  found. 

American,  etc..  Loan  Assn.  v.  Fowler,  285, 292  (7). 

30.  Conclusions  of  Law. — Facts. — A  statement  contained  In  the 
conclusions  of  law  that  "there  w^as  no  acceptance  by  appellant  of 
the  written  proposal  sued  on,"  is  a  finding  of  fact,  and  no  ques- 
tion can  be  raised  on  it  as  a  conclusion  of  law. 

Schmitt  V.  Weil,  264, 266  (1). 

31.  Conclusions  of  Late. — Special  Findings. — Omissions. — A  con- 
clusion of  law  for  the  defendant  is  proper,  where  the  special  find- 
ing omits  any  fact  necessary  to  the  plaintiff's  recovery. 

Schmitt  V.  WeU,  264, 267  (2). 

TBUSTEE&- 

See  Officers. 

TBUSTS— 

Taking  property  In  another's  name,  see  Quieting  Tfile,  11 ;  Reece 
V.  Leitch,  342,  343  (1). 

Counties  are  trustees  of  school  funds,  see  Schools,  1,  2;  State,  ex 
rel.,  V.  Stuart,  611. 

Subsequent  sale  of  land  ordinarily  constitutes  grantee  a  trustee 
for  first  grantee,  see  Vendor  and  Purchaser,  11;  ToUey  v. 
Thomas,  559,  506  (6). 

1.  Constructive. — Fraud. — ^A  constructive  trust  is  raised  only  In 
cases  where  actual  or  constructive  fraud  has  Intervened,  and 
where  it  is  necessary  to  do  so  to  prevent  injustice ;  and  therefore 
such  a  trust  cannot  grow  out  of  an  express  or  implied,  written 
or  ol'al,  declaration  of  trust.  Yttsier  v.  iTee/e,  460, 465  (1). 

2.  Constructive. — Contracts. — Defendant's  failure  to  pay  to  plain- 
tiff one-half  of  the  profits  from  the  lease  of  a  building  which  he 
agreed  to  rent  In  his  own  name  for  the  Joint  benefit  of  himself 
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and  the  plaintiff  does  not  raise  a  constructive  trust  in  plaintiffs 
favor,  there  being  no  prior  partnership  nor  business  connection 
between  them.  Yuster  v.  Keefe,  460, 465  (2) ,  466  (2) . 

3.  Fiduciary  Relations. — Essentials  of. — A  fiduciary  relationship 
is  shown  by  proof  of  a  confidence  reposed  by  one  person  in  an- 
other, and  by  proof  of  some  inequality,  dependence,  weakness  of 
age  or  strength,  business  intelligence,  knowledge,  or  other  condi- 
tion, giving  an  advantage  to  the  one  In  whom  confidence  is  re- 
posed- Yuster  v.  Keefe,  460, 466  (3) . 

4.  Express. — Parol — Validity. — An  oral  agreement  by  defendant  to 
take  a  lease  in  his  own  name  for  the  Joint  benefit  of  himself  and 
the  plaintiff  constitutes  an  express  trust,  and  is  not  enforceable. 

Yuster  v.  Keefe,  460, 467  (5) . 

5.  Fraud. — Deeds. — Payment  of  Consideration  by  Another. — Cor^ 
tracts. — Where  a  sister  paid  the  purchase  price  of  land  and  took 
the  deed  in  the  name  of  her  brother-in-law,  upon  an  oral  agree- 
ment to  convey  to  her  upon  demand,  a  trust  exists  in  her  favor, 
and  her  rights  cannot  be  defeated  on  the  ground  that  the  deed 
was  so  taken  to  avoid  any  trouble  or  notoriety  because  of  a 
threatened  action  against  her  brother  by  an  alleged  common-law 
wife.  Reeoe  v.  Leitch,  842, 344  (3) . 

ULTBA  VIBES— 
See  CospoBATioNa 


See  Pleading. 

VEKDOB  AND  PUBCHASEB— 

See  Sales. 

Contract  to  convey  upon  conditions  is  not  merged  into  deed  exe- 
cuted, see  Contracts,  20 ;  Doty  v.  Sandusky,  etc..  Cement  Co.,  440, 
443  (1). 

1.  Sales  of  Lots. — Lotteries. — Defense. — Where  the  purchasers  of 
lots  arrange  for  the  distribution  thereof  by  lot,  but  the  vendor 
takes  no  part  therein,  such  purchasers  cannot  defend  against  the 
payment  of  the  purchase  price  because  of  such  distribution  by 
lot.  Ointher  v.  Rochester,  etc.,  Co.,  378, 385  (8) . 

2.  Contracts. — General  Allegation  of  Performance, — Complaint. — 
Motion  in  Arrest. — In  an  action  to  enforce  a  contract  for  the  pur- 
chase of  land,  a  complaint  alleging  that  the  plaintiff  company 
"has  complied  with  all  the  obligations  resting  upon  it  under  said 
contract,"  is  sufilclent  as  against  a  motion  in  arrest  of  judgment, 
the  facts  alleged  being  sufficient  to  bar  another  action,  and  the 
defect  being  capable  of  supply  by  proof. 

Ginthcr  v.  Rochester,  etc.,  Co.,  378, 386  ( 11 ) . 

3.  Payments. — Action  to  Recover  Amount  Due. — Tender  of  Deed. — 
Complaint. — In  an  action  to  recover  certain  payments  already 
due  under  a  contract  for  the  purchase  of  real  estate,  it  is  not 
necessary  for  the  vendor  to  tender  a  deed,  a  deed  being  demand- 
able  under  the  contract  only  upon  full  payment 

Ointher  y.  Rochester,  etc.,  Co.,  378, 387  (12). 

4.  Equities.— A  vendor  whose  lands  are  subject  to  a  valid  recorded 
mortgage  can  transfer  only  such  rights  as  he  has  In  the  premises. 

Schaffnery.  Fom,  551, 556  (2). 
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5.  Mortgages. — Sale  after  Foreclosure  Suit  is  Begun, — Purchasers 
Pendente  Lite. — Lis  Pendens  Notice, — Where  a  purchaser  buys 
mortgaged  real  estate  after  the  beginning  of  a  foreclosure  suit, 
he  becomes  a  purchaser  pendente  lite,  and  is  bound  by  the  decree 
entered  in  the  suit,  and  this  is  true  without  the  filing  of  the 
statutory  lis  pendens  notice  (§329  Burns  1908,  Acts  1889  p.  201). 

Schaffner  v.  Voss,  551, 556  (3) . 

6.  Liens, — Title  Bond. — Option. — One  holding  an  option  upon  a 
tract  of  land  has  the  right  to  sell  such  land,  and  is  entitled  to  en- 
force a  vendor's  lieu  for  the  purchase  money. 

Baldtoin  v.  Siddons,  313, 316  (2). 

7.  Options. — Election. — Failure  to  Exercise, — Effect  as  to  Third 
Persons, — ^Where  purchasers  secure  an  option  upon  a  tract  of 
land,  upon  certain  conditions,  a  breach  of  any  one  of  which  oper- 
ates as  a  forfeiture  of  the  purchasers*  rights,  and  the  vendor, 
upon  a  breach  of  the  conditions,'  fails  to  exercise  his  right  of  for- 
feiture, the  vendee  of  the  purchasers  cannot,  because  of  such 
provision  for  forfeiture,  raise  the  question  of  such  purchasers' 
right  to  sell  the  land.  Baldwin  v.  Siddons,  SIS,  S16  (1). 

8.  Liens. — Equity. — In  a  suit  by  the  holders  of  a  title  bond  to 
certain  real  estate,  against  their  vendees  who,  at  the  direction  of 
such  holders,  obtained  a  deed  direct  from  the  owner,  the  land 
being  worth  $2,000,  and  the  amount  paid  to  the  owner  being  $506, 
equity  requires  very  clear  proof  of  defendant's  rights,  where  they 
attempt  upon  technical  grounds  to  avoid  payment  of  the  balance. 

Baldwin  v.  Siddons,  313, 317  (4). 

9.  Contracts, — Sales  of  Real  Estate, — Shortage  of  Acreage. — Re- 
covery for. — Where  one  purchases  real  estate  by  the  acre,  the 
vendor  and  the  purchaser  having  mutual  belief  that  the  tract 
purchased  contains  a  certain  number  of  acres,  and  there  is  a 
gross  shortage,  the  purchaser  may  recover  the  purchase  price 
of  such  shortage.  Wolcott  v.  Moore,  427, 428  <  1 ) . 

10.  Contracts. — Written. — Contradicting. — Shortage  of  Acreage. — 
A  written  contract  providing  that  the  vendor  of  a  certain  tract 
of  real  estate  "containing  500  acres,  more  or  less,"  sold  such 
land  for  $35  an  acre,  the  purchasers  receiving  an  option  to  have 
it  surveyed  within  a  certain  time,  paying  for  the  actual  acreage, 
or,  if  not  surveyed  within  such  time,  to  take  it  at  the  estimate  of 
500  acres,  obligates  such  purchasers  to  pay  for  such  500  acres, 
where  they  failed  to  have  It  surveyed  within  the  time ;  and  they 
cannot  vary  such  contract  by  oral  evidence  showing  subsequent 
verbal  changes  thereof,  the  addition  of  the  words  "more  or  less" 
negativing  exact  knowledge.  Wolcott  v.  Moore,  427, 429  (2). 

11.  Subsequent  Grant  of  Same  Land. — Trusts. — Adverse  Posses- 
sion.— Ordinarily  a  subsequent  grantee  of  a  vendor  who  has 
already  granted  the  same  land,  holds  as  a  tenant,  or  trustee,  for 
such  first  grantee ;  but  such  rule,  where  the  subsequent  grantee's 
possession  Is  hostile  and  adverse,  yields  to  the  rule  that  adverse 
possession  for  twenty  years  perfects  the  title. 

Tolley  V.  Thomas,  559, 566  (6). 
VEKIBE  DE  KOVO— 

Motion  for,  see  Trial,  17. 

VBNTTE— 

Change  of,  effect  on  defective  process,  see  Pbocess,  1;  Town  of 
Knox  V.  Golding,  634,  638  (1). 
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Change  of  Judge. — Affidavit  for. — Omission  of  Notarial  Seal. — A 
motion  for  change  of  judge,  based  upon  an  affidavit  from  which 
the  notary  public's  seal  was  omitted,  should  be  overruled,  the  at- 
testation being  void  (§9534  Bums  1908,  §5963  R.  S.  1881). 

Toicn  of  Knox  v.  Oolding,  634, 643  (10) . 

VESDIGa^— 

See  Trial. 


By  failure  to  discuss  in  briefs,  see  Appeal,  32-36. 

Instruction  concerning,  in  insurance  case,  see  Beneficial  Associa- 
tions, 3;   Brotherhood,  etc.,  v.  Barton,  160,  166  (3). 

Of  objections  to  Jurisdiction,  see  Coubts,  3;  Vandalia  R,  Co,  v. 
Keys,  353,  367  (15). 

Of  provision  for  paying  rent,  see  Landlord  and  Tenant,  7;  Heitz 
V.  Knox  County,  etc.,  Tel.  Co.,  485,  490  (3). 

Of  defective  service,  by  appearance,  see  Process,  3 ;  Toum  of  Knox 
V.  Oolding,  (m,  639  (3). 

Failing  to  object,  constitutes,  see  Trial,  4. 

Failure  to  object  to  giving  of  modified  instruction  without  a  re- 
writing thereof,  constitutes,  see  Trial,  14 ;  Baxter  v.  Baxter,  514, 
523  (15). 

WABBANT7— 

See  Insurance;  SAUca 


Railroads  creating  nuisance  by,  see  Nuisance;  Southern  R.  Co.  v. 
Poetker,  295,  297  (3). 

Obstruction  of,  see  Railroads,  22 ;  Southern  R.  Co.  v.  Poetker,  295, 
296  (1). 

WIDOW— 

Competency  of,  to  testify  in  favor  of  husband's  estate,  see  Wit- 
nesses, 3;   Omdorf  v.  Jeffries,  254,  258  (4). 

WILFUL  IKJTTBIES— 

See  Railroads. 


See  Descent  and  Distribution. 

Contract  in  settlement  of,  must  be  signed  by  all  persons  interested, 
see  Compromise  and  Settlement;   Becker  v.  Becker,  93,  96  (1). 

Competency  of  legatees  to  testify  in  cases  against  decedents'  es- 
tates, see  Witnesses,  4;  Omdorf  v.  Jeffries,  254,  258  (5). 

1.  Constructi&n. — Intent. — Rules  of  Law. — The  intention,  where  It 
is  expressed  agreeably  to  the  rules  of  law,  governs  in  the  con- 
struction of  a  will.  Ifartev.Wol/e,  416, 419  (2). 

2.  Remainders. — Vesting. — ^The  law  favors  the  vesting  of  remain- 
ders. Maris  V.  Wolfe,  416, 419  (3). 

3.  Detyises. — Estates. — A  will  providing  (1)  that  testator's  widow 
''do  have  and  hold,  for  her  own  benefit  one-third  in  value  of  all" 
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of  testa tor*s  real  estate,  (2)  that  his  wife  have  for  her  own  boie- 
fit  one-thlr^  In  value  of  the  personal  property,  after  payment  of 
debts,  (3)  that  the  remainder  of  testator's  property,  after  pay- 
ment of  debts,  be  divided  equally  among  his  children,  (4)  that 
the  wife  be  given  the  care  of  the  children,  and  (5)  that  no  dis- 
tribution be  made  during  the  lifetime  or  widowhood  of  the  wife, 
gives  to  the  widow  a  fee  simple  title  to  one-third  of  the  real  es- 
tate and  of  the  personalty,  to  the  children  the  remainder,  after 
payment  of  debts,  to  the  widow,  the  care  of  the  children  and  the 
management  of  their  estates,  and  also  prohibits  a  distribution 
during  the  widow's  lifetime  or  her  widowhood. 

MaHs  V.  Wolfe,  416, 419  (4) . 

WITNESSES— 

Qualifications  of,  to  establish  residence  of  plaintiff  in  divorce  case, 
see  DivoBCB,  4-6. 

Former  testimony  of  absent  witnesses,  admissibility  of,  see  EiVi- 
DENCE,  15;  Jowa  Life  Ins.  Co.  v.  Haughton,  467,  480  (18). 

Qualifications  of  mine  boss,  as  expert  witness,  cee  Masteb  and 
Servant,  63;   Princeton  Coal,  etc.,  Co.  v.  Howell,  572,  576  (8). 

1.  Competency. — Decedents'  Estates. — Statutes. — Construction.— 
Section  521  Bums  1908,  §498  R.  S.  1881,  providing  that  all  neces- 
sary parties  to  the  issue  or  record,  whose  interests  are  adverse  to 
the  estate  by  or  against  which  the  action  is  maintained,  shall  not 
be  competent  witnesses  against  such  estate,  such  statute  creating 
an  exception  to  the  general  pule  of  competency  should  be  con- 
strued not  only  according  to  the  letter  thereof,  but  also  accord- 
ing to  the  spirit  Omdorf  v.  Jeffries,  254, 256  (2) . 

2.  Competency. — Duty. — Breach  of. —  Liability. —  Decedents*  Es- 
tates.— Where  the  Issue  in  a  case  Involves  a  breach  of  duty,  in 
respect  of  which  the  witness  would  be  liable  over  to  the  party 
calling  him,  or  where  his  interest  is  certain  and  vested  and  in- 
volved In  the  issue,  adverse  to  the  estate,  such  witness  is  not 
competent  Omdorf  v.  Jeffries,  254, 257  (3). 

3.  Widow  of  Decedent. — The  widow  of  a  decedent  Is  a  competent 
witness  in  favor  of  her  husband's  estate,  in  an  action  by  his 
executor  on  an  account  for  services  rendered,  where  her  rights 
were  fixed  by  his  will,  and  it  did  not  appear  that  they  would  be 
affected  by  the  result,  though  the  fact  of  her  relationship  with 
the  executor  may  affect  her  credibility. 

Omdorf  Y.  Jeffries,  254, 258  (4). 

4.  Competency. — Legatees. — In  an  action  by  one  executor  against 
another,  a  legatee  of  the  testator  of  the  latter  Is  a  competent  wit- 
ness as  to  a  claim  for  board  furnished  by  the  testator  of  the  for- 
mer to  the  latter,  there  being  nothing  to  indicate  that  such  lega- 
tee had  an  interest  In  common  with  such  latter  executor,  nor 
that  any  vested  Interest  of  such  legatee  would  be  affected  by  the 
demand.  Omdorf  v.  Jeffries,  254, 258  (5) . 

5.  Competency. — Action  hy  one  Estate  against  Another. — In  an 
action  by  the  executor  of  one  estate  to  enforce  a  claim  against 
another  estate,  §521  Burns  1908,  §498  R.  S.  1881,  providing  that 
all  necessary  parties  to  the  issue  or  record  shall  be  Incompetent 
as  witnesses,  does  not  apply.        Omdorf  y.  Jeffries,  25^,  25^  (9)  > 


INDEX.  841 


4t 


WOBDS  AND  PHBASE&- 

See  Contracts. 

''Family/'  member  of,  what  constitutes,  see  Contracts,  13 ;  Vandalia 
R.  Co.  V.  Keys,  353,  357  (3). 

^'Insanity/'  see  Insurance,  19. 

Void"  clauses,  see  Insurance. 

Shafting,"  meaning  of,  see  Master  and  Servant,  1,  2 ;  Hohenstein- 
Hartmetz.  etc.,  Co.  v.  Matthews,  616. 

Instructions,"  what  are,  see  Ttial,  5;   Lett  v.  Eastern,  etc.,  Plow 
Co.,  56,  64  (7). 

^•Testimony,"  meaning  of,  see  T?tat  15;  Morgantmcn  Mfg.  Co.  v. 
Hicks,  623,  632  (10). 

"^Evidence,"  meaning  of,  see  Triai^  15;  Morgantown  Mfg.  Co.  v. 
/ficA:«,  623,  632  (10). 

WOBK  AND  LABOR— 

See  Contracts. 

1.  Voluntary. — Contracts. — Where  work  is  performed  voluntarily, 
without  an  express  contract,  or  any  hope  of  reward,  under  such 
circumstances  that  no  implied  promise  could  be  inferred  from 
the  rendition  thereof,  no  compensation  can  be  recovered. 

Willette  v.  Miller,  133, 134  (1 ) . 

2.  Domestic  Services. — Implied  Contracts. — An  adult,  not  a  mem- 
ber of  the  family,  performing  domestic  service,  requesting  pay- 
ment therefor,  and  being  promised  payment  when  certain  property 
should  be  sold,  can  recover  thereJfcAr. 

Willette  v.  Miller,  133, 134  (2) . 


